Abstract

The Universal Declaration of Human Rights has been the foundation of
much of the post-1945 codification of human rights, and the international
legal system is replete with global and regional treaties based, in large
measure, on the Declaration. Pending universal ratification of the
Covenants and other treaties, it is to the Universal Declaration of Human
Rights that most people will look to find the minimum rights to which
they are entitled. This article sets out the status of the Declaration in
national and international law, and gives examples of international and
national provisions protecting the right to health. Legally, politically, and
morally, the Universal Declaration remains even more significant today
than when it was adopted a half-century ago.

La Déclaration Universelle des Droits de ’'Homme a servi de fondation a
beaucoup des codifications des droits humains aprés 1945, et le systéme
Iégal international regorge de traités mondiaux et régionaux basés, en
grande partie, sur cette Déclaration. En attendant la ratification
universelle des Conventions et autres traités, c’est vers la Déclaration
Universelle des Droits de ’'Homme que la plupart des gens se tourneront
pour trouver quels sont leurs droits minimums. Cet article expose le statut
de la Déclaration dans les législations nationales et internationales, et
donne des exemples de dispositions nationales et internationales
protégeant le droit a la santé. Légalement, politiquement et moralement,
la Déclaration universelle est encore plus significative aujourd’hui que
lors de son adoption il y a un demi-siécle.

La Declaracion Universal de Derechos Humanos ha sido el cimiento de
una buena parte de la codificacion de los derechos humanos después de
1945, y el sistema legal internacional estd lleno de tratados mundiales y
regionales basados, en gran medida, en la Declaracién. Mientras la
ratificacion universal de las Convenciones y de otros tratados sigue
pendiente, la gran mayoria de personas recurren a la Declaracién
Universal de Derechos Humanos en busca de sus derechos minimos. Este
articulo presenta el estatuto de la Declaracién en las legislaciones
nacionales e internacionales, y da ejemplos de provisiones internacionales
y nacionales que protegen el derecho a la salud. En términos legales,
politicos y morales, la Declaraciéon Universal se mantiene hoy en dia
mds viva que cuando se adopté hace medio siglo.
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THE UDHR 1IN NATIONAL AND
INTERNATIONAL LAW

Hurst Hannum

The Universal Declaration of Human Rights has been
the foundation of much of the post-1945 codification of hu-
man rights, and the international legal system is replete with
global and regional treaties based, in large measure, on the
Declaration.! Initially adopted only as “a common standard
of achievement for all peoples and all nations,” the Declara-
tion today exerts a moral, political, and legal influence far
beyond the hopes of many of its drafters.

The Universal Declaration has served directly and indi-
rectly as a model for many domestic constitutions, laws, regu-
lations, and policies that protect fundamental human rights.
These domestic manifestations include direct constitutional
reference to the Universal Declaration or incorporation of its
provisions; reflection of the substantive articles of the Uni-
versal Declaration in national legislation; and judicial inter-
pretation of domestic laws (and applicable international law)
with reference to the Universal Declaration.

Many of the Universal Declaration’s provisions also have
become incorporated into customary international law, which
is binding on all states. This development has been confirmed
by states in intergovernmental and diplomatic settings, in
arguments submitted to judicial tribunals, by the actions of
intergovernmental organizations, and in the writings of legal
scholars.

Most states are now bound by one or more multilateral
conventions concerning human rights, but the existence of
such conventional obligations does not necessarily diminish
the importance of the Universal Declaration of Human Rights.
Further, despite the fact that many states are now parties to
the major human rights treaties, many are not. As of 1997,
neither the Covenant on Civil and Political Rights nor the
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Covenant on Economic, Social and Cultural Rights had been
ratified by countries such as China, Cuba, Ghana, Indonesia,
Liberia, Malaysia, Myanmar, Pakistan, Saudi Arabia,
Singapore, South Africa, and Turkey. Haiti, Mozambique,
Thailand and the United States have ratified only the Cov-
enant on Civil and Political Rights, while Guinea-Bissau and
Solomon Islands are parties only to the Covenant on Eco-
nomic, Social and Cultural Rights.?

The Universal Declaration remains the primary source
of global human rights standards, and its recognition as a
source of rights and law by states throughout the world dis-
tinguishes it from conventional obligations. Virtually every
international instrument concerned with human rights con-
tains at least a preambular reference to the Universal Decla-
ration, as do many declarations adopted unanimously or by
consensus of the UN General Assembly. Of course, where
provisions of the Declaration have been replicated in subse-
quent treaties or constitutions, it may be these instruments
which are cited by judges rather than the Declaration itself.
In other jurisdictions, the Universal Declaration of Human
Rights may be even more easily invoked as a source or evi-
dence of customary international law than a corresponding
treaty provision.

Despite controversy over many issues, the 100 countries
which participated in the 1993 UN World Conference on
Human Rights reaffirmed “their commitment to the purposes
and principles contained in the Charter of the United Na-
tions and the Universal Declaration of Human Rights” and
emphasized that the Declaration “is the source of inspira-
tion and has been the basis for the United Nations in making
advances in standard setting as contained in the existing in-
ternational human rights instruments.”? The normative pro-
visions of the Declaration are specifically cited in the Vienna
Declaration in connection with the rights to seek and enjoy
asylum, the right to education, the prohibition against tor-
ture, and the activities of nongovernmental organizations.*>¢7
In early 1994, the UN General Assembly created the posi-
tion of High Commissioner for Human Rights, “[e|mphasizing
the need to observe the Universal Declaration of Human
Rights” and directing that the High Commissioner “[flunction
within the framework of the Charter of the United Nations,
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the Universal Declaration of Human Rights,...[and] other
international instruments of human rights and international
law.” 89

Status of the Universal Declaration in Customary
International Law

It is, of course, unanimously agreed that the Universal
Declaration of Human Rights was not viewed as imposing
legal obligations on states at the time of its adoption by the
General Assembly in 1948.1° In the oft—cited words of Eleanor
Roosevelt, Chair of the UN Commission on Human Rights
during the drafting of the Declaration, and a United States
representative to the General Assembly when the Declara-
tion was adopted:

In giving our approval to the declaration today, it is of pri-
mary importance that we keep clearly in mind the basic
character of the document. It is not a treaty; it is not an
international agreement. It is not and does not purport to
be a statement of law or of legal obligation. It is a declara-
tion of basic principles of human rights and freedoms, to be
stamped with the approval of the General Assembly by for-
mal vote of its members, and to serve as a common stan-
dard of achievement for all peoples of all nations.!!

The status of the Declaration when it was adopted in
1948 is described by the United Nations as that of “a mani-
festo with primarily moral authority,” the first of “four stages
in the generation of the document the General Assembly has
called the International Bill of Human Rights.”!'?!® The sub-
sequent three documents — the International Covenant on
Civil and Political Rights, its Optional Protocol, and the In-
ternational Covenant on Economic, Social and Cultural
Rights — were consciously adopted as legally binding trea-
ties open for ratification or accession by states, in contrast to
the more political or hortatory Declaration.'*!5

With time, the Universal Declaration has itself acquired
significant legal status. Some see it as having given content
to the Charter pledges, partaking therefore of the binding
character of the Charter as an international treaty. Others
see both the Charter and the Declaration as contributing to
the development of a customary law of human rights bind-
ing on all states.!®
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It is clear that principles initially considered by the in-
ternational community to be “only” goals or aspirations can
develop into binding norms over time, if they become ac-
cepted as customary international law. During the 1993 World
Conference on Human Rights, Malta called on all states “to
implement and enforce in a concrete manner the principles
and purposes of the UN Charter and the Universal Declara-
tion of Human Rights,” thus implying equality between the
two documents and the binding nature of both (emphasis in
original).'” On the twentieth anniversary of the adoption of
the Declaration, a major international conference of nongov-
ernmental organizations proclaimed unequivocally that the
Universal Declaration “constitutes an authoritative interpre-
tation of the Charter of the highest order, and has over the
years become part of customary international law.”'® A gov-
ernmental conference held in the same year, at which 84 states
were represented, observed that the Declaration “constitutes
an obligation for the Members of the international commu-
nity,” although there was no elaboration of the precise na-
ture of this obligation.!” The International Law Institute
adopted a declaration in December 1969 which affirms that
there is an “obligation” on states to guarantee respect for
human rights that flows from the recognition of human dig-
nity in the UN Charter and the Universal Declaration of
Human Rights.?%?! In 1994, the International Law Associa-
tion observed that the Declaration “is universally regarded
as an authoritative elaboration of the human rights provi-
sions of the United Nations Charter and concluded that “many
if not all of the rights elaborated in the...Declaration...are
widely recognized as constituting rules of customary inter-
national law.”??

The Content of Customary Law Evidenced in the
Declaration

Those who urge acceptance of the Declaration in toto as
customary law are in a clear minority, and there is insuffi-
cient state practice to support such a wide-ranging proposi-
tion at this date. However, there would seem to be little ar-
gument that many provisions of the Declaration today do
reflect customary international law. “Few claim that any state
that violates any provision of the Declaration has violated

148 Vol. 3 No. 2



international law. Almost all would agree that some viola-
tions of the Declaration are violations of international law.”?
Almost no state has specifically rejected the principles pro-
claimed in the Universal Declaration, and the Declaration
constitutes a fundamental part of what has become known
as the International Bill of Human Rights.?*?°

Even if the Universal Declaration does not rise to the
level of customary international law, it is impossible to ig-
nore its political as well as its moral influence on the con-
duct of international relations. As amply demonstrated by,
for example, the practice of states that are members of the
Organization on Security and Cooperation in Europe (OSCE),
an explicitly political commitment to promote and protect
human rights can be as significant as formal legal obligations,
provided that it is accompanied by meaningful oversight. The
1975 Helsinki Final Act of the Conference on Security and
Cooperation in Europe (as the OSCE was then known) com-
mits the participating states, inter alia, ““to act in conformity
with the purposes and principles of the Charter of the United
Nations and with the Universal Declaration of Human
Rights,” and the International Court of Justice relied heavily
on the Helsinki Final Act in identifying as customary inter-
national law the prohibition of the use of force and the prin-
ciple of nonintervention.?6?” The commitment to conform
to the Universal Declaration has been regularly reiterated in
subsequent CSCE/OSCE documents.

Similarly, the work of UN organs such as the Commis-
sion on Human Rights is largely grounded in the norms of
the Universal Declaration of Human Rights. For example,
examination of communications which allege “a consistent
pattern of gross violations of...human rights” under ECOSOC
Resolution 1503 are organized according to articles of the
Declaration.?®?

Influence of the Universal Declaration at the National
Level

The Universal Declaration has had tremendous influ-
ence on national formulations of human rights standards; its
political, in addition to purely juridical, importance can hardly
be questioned.
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Response to the Universal Declaration in National Courts

The Universal Declaration has been utilized by national
courts in different ways. It has provided a rule of decision
binding on the court, where it is found to constitute or re-
flect customary international law in a system in which in-
ternational law has direct applicability, as is the case in, for
example, Austria and Tanzania. The Declaration may be uti-
lized to interpret or inform conventional or domestic law
which deals with human rights, as is the case in Belgium, the
Netherlands, India, Sri Lanka, and the United States.?®* The
Declaration may be deemed to be evidence of governmental
policy which a court must (or may) respect.’! Finally, of
course, courts may explicitly or implicitly reject the relevance
of the Declaration to domestic law; such opinions frequently
cite the purely political or nonself-executing nature of the
Declaration or the supremacy of national law.

Influence of the Universal Declaration on Legislative and
Administrative Acts

The Universal Declaration has served as a model or in-
spiration for numerous constitutional and legislative provi-
sions. The provisions of the constitutions of Portugal, Roma-
nia, Sao Tomé and Principe, and Spain are of particular inter-
est, since each directs its country’s courts to “interpret” con-
stitutional norms in conformity with the Universal Declara-
tion.3?

One author has estimated that “no fewer than 90 na-
tional constitutions drawn up since 1948 contain statements
of fundamental rights which, where they do not faithfully
reproduce the provisions of the Universal Declaration, are at
least inspired by it.”?** Many African constitutions in the
immediate post-independence period made explicit reference
to the Universal Declaration of Human Rights, including
those of Algeria (1963), Burundi (1962), Cameroon (1960), Chad
(1960), Democratic Republic of the Congo (1964 and 1967),
Republic of the Congo (1963), Dahomey (1964 and 1968), Equa-
torial Guinea (1968), Gabon (1961), Guinea (1958), Cote d'Ivoire
(1960), Madagascar (1959), Mali (1960), Mauritania (1962), Niger
(1960), Rwanda (1962), Senegal (1963), Somalia (1979), Togo
(1963), and Upper Volta (1960 and 1970).34

Among constitutions currently in force, the Declaration

150 Vol. 3 No. 2



is specifically referred to in those of Afghanistan, Benin,
Bosnia-Herzegovina, Burkina Faso, Burundi, Cambodia, Chad,
Comoros, Cote d'Ivoire, Equatorial Guinea, Ethiopia (draft
1994 Constitution), Democratic Republic of the Congo,
Gabon, Guinea, Haiti, Mali, Mauritania, Nicaragua, Niger,
Portugal, Romania, Rwanda, Sao Tomé and Principe, Senegal,
Somalia, Spain, Togo and Yemen.

The Ministry of Justice of St. Vincent and the Grena-
dines is perhaps typical in noting, “Most of the tenets con-
tained in the Universal Declaration of Human Rights have
been adopted in the Saint Vincent Constitution Order 1979.”%
Article 15 of the Constitution of Antigua was largely inspired
by the European Convention, which “was itself largely based
on the Universal Declaration.”*® The President of Kazakhstan
has stated that the civil rights provisions in the draft consti-
tution adopted by that country in 1992 “were based on the
Universal Declaration of Human Rights and on the constitu-
tional experience of both Western and Oriental nations.”?

Indian courts have stated that the Indian Constitution
“has embodied most of the articles contained in the Declara-
tion.”?® The rights guaranteed under the constitution of Nepal
also have significant similarities to many of the provisions
of the Universal Declaration. Taiwan regards the Declaration
as “a moral standard” and notes that its 1947 constitution
“contained many features similar to the provisions of the
Universal Declaration.”®

The fundamental rights set forth in the constitution of
Zimbabwe are derived from the International Bill of Human
Rights and the European Convention on Human Rights.*
Chad has consistently reaffirmed “the attachment of the
Chadian people to the principles of...the Universal Declara-
tion of Human Rights” in the preambles to three previous
constitutions and in the most recent National Charter (1991)
and Transitional Charter (1993). On March 23, 1993, the
National Sovereign Conference, which was convened to
implement the transition to democratic government in Chad,
adopted a Charter of Rights and Freedoms which to a great
degree restates, often in identical language, the guarantees
found in the Universal Declaration.*! The preamble to the
1977 constitution of the Swiss canton of Jura cites the Uni-
versal Declaration of Human Rights as a source of inspira-
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tion. International human rights norms were precedents for
many Chilean constitutional rights. The legislative history
of the 1975 commission which drafted the Chilean constitu-
tion sets out the Universal Declaration of Human Rights as
one of the sources explicitly recognized.”

It is normally the executive branch, through its foreign
ministry or its participation in international organizations,
which proclaims the government’s views on issues of inter-
national law. Even if states are not under a legal obligation to
take human rights into account in the formulation of their
foreign policies, the norms proclaimed in the Universal Dec-
laration of Human Rights are increasingly utilized by gov-
ernments in formulating foreign policy — including decisions
regarding development assistance.** Defining the relevant
“human rights” by reference to the most universal statement
of human rights, the Universal Declaration of Human Rights,
is preferable and less open to charges of “cultural imperial-
ism” than would be the case if human rights were defined
according to purely national norms or more detailed provi-
sions of treaties to which all states do not yet adhere. In this
respect, the influence of the Declaration goes beyond its sta-
tus as law to encompass a continuing role as a “common
standard of achievement.”

The Right to Health

With respect to the right to health, Article 25 of the
Universal Declaration states that “[e]veryone has the right
to a standard of living adequate for the health and well-being
of himself and of his family, including food, clothing, hous-
ing and medical care and necessary social services, and the
right to security in the event of...sickness [or] disability...or
other lack of livelihood in circumstances beyond his control.”
Articles 23 and 24 set forth the right “to just and favorable
conditions of work” and to “reasonable limitation of work-
ing hours,” respectively. These provisions are considerably
expanded in Article 12 of the Covenant on Economic, Social
and Cultural Rights, under which states recognize “the right
of everyone to the enjoyment of the highest attainable stan-
dard of physical and mental health” and have been further
elaborated in subsequent human rights treaties.

Equivalent provisions may be found in a number of na-
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tional constitutions, often in the section devoted to funda-
mental rights. The “right” to health or protection of health
is found in the constitutions of Belgium (art. 23.2), Kyrghistan
(art. 34.1), Paraguay (art. 68), Peru (art. 7), Thailand (art. 52),
and Togo (art. 34). Perhaps more realistically (and specifically),
other formulations impose on the government an obligation
to provide health care or health services, e.g., Armenia (art.
34), Cambodia (art. 72), Ethiopia (art. 41.4), Finland (art. 14a),
Democratic Republic of Korea (art. 56), Kyrghistan (art. 34.2),
Paraguay (art. 69), Thailand (art. 82), and Yemen (art. 54).
There is little domestic or international jurisprudence
on the implementation of the right to health, and it is un-
likely that health presently falls within the rights protected
under customary international law. However, the Commit-
tee on Economic, Social, and Cultural Rights has identified
the provision of “essential primary health care” as part of
the “minimum core obligations” applicable to every party to
the Covenant on Economic, Social and Cultural Rights.*

Conclusion

There are today thousands of ratifications to the major
human rights treaties. On the international plane, these trea-
ties give rise to various reporting and other obligations; some
(usually optional) provisions give individuals or nongovern-
mental organizations the right to petition international bod-
ies for redress. On the domestic plane, the impact of such
ratified treaties varies from minimal to significant. National
courts themselves are often unclear as to the weight they
give to treaty provisions, although courts are perhaps more
likely to refer to ratified treaties than to other international
instruments in the course of decisions. Nevertheless, the vast
majority of the world’s population has no direct domestic or
international redress for violations of human rights recog-
nized under international conventions.

The most important multilateral treaty in the field of
human rights is perhaps the UN Charter, under which all
UN members pledge to take joint and separate action in co-
operation with the United Nations to promote universal re-
spect for, and observance of, human rights and fundamental
freedoms.*> Legally and politically, it is the Universal Decla-
ration of Human Rights which defines the Charter’s human
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rights provisions. As the primary source of the global con-
sensus on human rights — which was reaffirmed at the 1993
World Conference on Human Rights — the Declaration rep-
resents the only common ground when states discuss human
rights. Given the central importance of the Universal Decla-
ration in the international human rights firmament, it is the
first instrument that should be consulted when attempting
to identify the contemporary content of international human
rights law.

Pending universal ratification of the Covenants and other
treaties, it is to the Universal Declaration of Human Rights
that most people will look to find the minimum rights to
which they are entitled. Legally, politically, and morally, the
Universal Declaration remains even more significant today
than when it was adopted a half-century ago.

*This article is based on a report prepared by the author as Rapporteur of the
Committee on the Enforcement of International Human Rights Law
Association and published in Georgia Journal of Comparative Law 25(195/
96)287.
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