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Introduction

Since 1990, 54 countries have decriminalized private same-sex sexual acts between adults. However, in
61 countries, such acts remain criminalized. Penalties can be severe, including capital punishment, life
sentences, forced labor, and corporal punishment, such as flogging. Even where same-sex relations are not
explicitly criminalized within a country’s legal framework, laws pertaining to public morality can serve as
tools for authorities to prosecute, persecute, and intimidate LGBTQI individuals.

The criminalization of same-sex sexual relations infringes on a wide range of human rights, including
the rights to privacy, nondiscrimination, and equal protection under the law.> The criminalization of same-
sex sexual relations has also long been recognized as interfering with other rights, such as the rights to
security of the person, to housing, to work, to education, and to health.

In the last five years, progress toward achieving the United Nations Sustainable Development Goal of
ending AIDS by 2030 has slowed rather than accelerated.* While there have been notable reductions in new
HIV infections in Sub-Saharan Africa, incidence in some regions, such as in Eastern Europe and Central
Asia and in the Middle East and North Africa, has continued to rise’ This increase is disproportionately
borne by key populations, such as sex workers, gay men and other men who have sex with men (MSM),
people who inject drugs, and the sexual partners of individuals in these groups.®

The criminalization of same-sex sexual relations, sex work, drug possession and use, and HIV ex-
posure, non-disclosure, and transmission has been shown to impede access to HIV services and increase
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HIV risk’ Countries that criminalize key popu-
lations have been found to lag in progress toward
HIV testing and treatment targets, while greater
advances have been made by countries that provide
legal protections against discrimination and gen-
der-based violence.®

Despite acknowledgment that the criminal-
ization of sexual identity and expression is not only
a rights violation but also detrimental to public
health, new anti-LGBTQI laws—including laws
that punish same-sex relations, gender diversity,
and freedom of expression—have been proposed in
recent years across a range of national settings. In
2022, for example, Hungary passed a law prohib-
iting the dissemination of content that “promotes”
homosexuality and gender change.? In Pakistan, in
May 2023, a court struck down sections of the 2018
Transgender Persons Act, deeming sections relat-
ed to gender identity “un-Islamic.™ Indonesia’s
newly revised Criminal Code prohibits all consen-
sual sexual relations outside of marriage, effectively
criminalizing homosexuality."

In Uganda, Ghana, and Kenya, repressive
criminal laws targeting the LGBTQI community
have been introduced, and political and cultural
hostility against this community has intensified.”
Making matters worse, the introduction of these
laws is occurring in an environment where funding
for the HIV response, especially for key populations
and civil society organizations, is decreasing and—
with a new US administration coming to power in
2025—]likely to decrease further.

Since 2017, the Global Fund has been financing
programs to remove human rights-related barriers
to access HIV, tuberculosis, and malaria services
through the Breaking Down Barriers initiative.
This funding supports evidence-based, rights-
focused interventions, including ones that promote
nondiscriminatory, people-centered care, reduce
stigma and discrimination, enhance legal literacy,
and increase access to justice.”

In 2022-2023, the Global Fund commissioned
evaluations of programs addressing rights-related
barriers in 20 countries.* As a part of the evalu-
ation, key informant interviews with government
officials and civil society implementing partners

examined the impact of the introduction of
anti-LGBTQI bills and laws. Follow-up interviews
in 2024 further explored the strategies used by
stakeholders to challenge anti-LGBTQI legislation,
focusing on three countries—Uganda, Ghana, and
Kenya—that offer a comparison of the challenges
faced and the responses implemented in the con-
text of newly proposed laws and policies impacting
LGBTQI+ communities.

Uganda

Background

In May 2023, Uganda’s Anti-Homosexuality Act
(AHA) went into force, becoming one of the
most draconian and restrictive anti-LGBTQI laws
globally.” The AHA was passed by the Ugandan
Parliament despite laws on the books that already
penalized consensual same-sex sexual relations.”
Specifically, the AHA introduced life sentences
for acts of homosexuality, and the death penalty
for “aggravated homosexuality.” The law prohib-
its “promoting” homosexuality, which includes
operating an organization “which promotes or
encourages homosexuality” or the “observance or
normalization” of it. This includes providing fi-
nancial support for such organizations, a provision
that could limit bi- and multilateral aid for the HIV
response. The law also includes other provisions,
including a duty to report persons for the “offense”
of homosexuality and prohibitions against renting
spaces to LGBTQI persons. The 2023 AHA comes
after years of threats to strengthen penalties for
consensual same-sex sexual relations in Uganda,
and pushback from Ugandan human rights activ-
ists, journalists, religious leaders, academics, and
lawyers; international human rights organizations;
and donor countries to Uganda such as the United
States.”

Impact and civil society response

The Uganda Breaking Down Barriers progress
assessment found that the passage of the AHA
significantly impacted program implementers
working with LGBTQI communities, who now
faced legal threats and security concerns.® In
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response, donors and implementing organiza-
tions worked together to design and deliver a
range of measures to improve safety and security
for LGBTQI organizations and individuals. The
assessment also found that access to justice activ-
ities, such as the implementation of paralegal and
legal aid programs, were critical to addressing risks
and barriers to the uptake of HIV services. Peer
paralegals were found to play an important role in
supporting community needs, though the assess-
ment found that resourcing and staffing support
for these interventions were inadequate. Moreover,
while these services have scaled up geographically
since 2021, demand for legal aid and mediation has
exceeded supply. For example, the Human Rights
Awareness and Promotion Forum, a Ugandan hu-
man rights advocacy organization, saw its caseload
triple after the passage of the AHA, with increased
cases of police abuse, eviction, and harassment. The
organization also reported major disruptions of its
operations, with security concerns limiting the
ability of peer paralegals to work outside of urban
areas. Lawyers are now having to travel to those
areas in place of paralegals because they face less
risk of arrest and harassment. The combination of
increased demand and greater security risk puts a
strain on already limited resources.

After the law’s passage, civil society, gov-
ernment ministries, and United Nations agencies
worked together to protect and promote access
to HIV services for LGBTQI populations. For ex-
ample, a coalition was formed that included civil
society, government entities (including the Minis-
try of Health and the Ugandan AIDS Commission),
and UNAIDS and other technical partners and
donors. As part of this coalition, the AIDS Support
Organization and other civil society implementers
of HIV and human rights programs developed an
“adaptation plan” with the goal of mitigating harm
from the AHA and maintaining continuity of HIV
services for the LGBTQI community.

Designed to operate at national, district, and
local levels, key features of the adaptation plan in-
cluded enhanced safety and security measures for
drop-in centers that provide HIV prevention and
treatment services to key populations. The coalition

also proactively sought out and met with nation-
al, district, and local law enforcement officials to
emphasize the importance of protecting access to
HIV prevention and treatment to ensure that HIV-
related public health objectives could be met. In
some cases, implementers sought to relocate drop-
in centers to locations with a lower visibility or
where security was greater.

Ugandan civil society also challenged the law
in the Ugandan court system. In December 2023,
human rights lawyers, LGBTQI activists, and mem-
bers of Parliament filed a case before the Ugandan
Constitutional Court to challenge the law’s con-
stitutionality. In April 2024, the Constitutional
Court invalidated sections of the law that it deemed
inconsistent with the right to health and privacy, in-
cluding the prohibition against renting to LGBTQI
persons and the creation of a duty to report; how-
ever, it largely upheld the main components of the
law.” In response, the coalition conducted outreach
to staff at HIV clinics to explain the ruling and ad-
dress concerns among providers concerned about
running afoul of the law. The case was appealed to
Uganda’s Supreme Court in July 2024.2°

More broadly, Ugandan civil society orga-
nizations continue to face significant challenges.
Nonprofit registration in Uganda remains on
precarious grounds, with the government dereg-
istering groups that either work or have a history
of working on human rights issues.> Within this
environment, the government has further targeted
nonprofits working on key population issues by
creating obstacles to the renewal or maintenance
of their nonprofit status, a challenge that remains
ongoing.

Ghana
Background

On February 28, 2024, the Ghanian Parliament
passed an anti-LGBTQI bill entitled the Human
Sexual Rights and Family Values Act.> The bill
was originally introduced in 2021, even though the
country already had a law—section 104(1)(a) of the
Ghanaian Penal Code—that criminalized consen-
sual same-sex sexual relations, as part of its legacy

DECEMBER 2024

VOLUME 26

NUMBER 2 Health and Human Rights 63



N. SUN, M. MCLEMORE, AND J. J. AMON / PERSPECTIVE, GENERAL PAPERS, 61-67

of British colonialism.?® According to the preexist-
ing law, violations are misdemeanors punishable
with up to three years’ imprisonment. However,
the new bill takes this further, targeting individuals
for openly identifying as LGBTQI, and prohibiting
the promotion, advocacy, and funding of LGBTQI-
related activities. In the new bill, the punishment
for engaging in “promotion” or “advocacy” activ-
ities is between five to ten years of imprisonment.
Organizing a group, association, or society that
works on LGBTQI issues is also illegal, with a
sentence of three to five years. The bill prohibits
same-sex marriage, prohibits the adoption and
fostering of children by LGBTQI individuals, and
includes a duty to report persons who violate any of
the prohibited provisions to authorities.

Impact and civil society response

Even before the bill was passed by Parliament, its
introduction increased stigma and discrimination
and violence against LGBTQI individuals. The
human rights group Rightify Ghana noted that
the introduction of the bill worsened the climate
for LGBTQI persons, including increases in ha-
rassment and violence against LGBTQI people.*
Program implementers serving LGBTQI commu-
nities also reported that Parliament’s passage of the
law created a hostile environment for HIV preven-
tion and outreach, with some organizations having
to close offices due to safety issues. In addition,
these organizations reported an increase in fear
and apprehension on the part of MSM and other
gender-nonconforming community members, with
arrests and incidents of cyber bullying, and fear of
engaging on e-platforms and social media.

In response to these threats, program imple-
menters have had to adapt their programs by, for
example, limiting meetings with LGBTQI commu-
nities to smaller groups and frequently changing
locations. Program implementers reported shifting
to virtual and digital outreach instead of in-per-
son meetings and providing trainings to LGBTQI
community members and organizations on how to
identify and respond to threats and how to reduce
vulnerability to extortion, harassment, and arrest.
In this environment, infrastructure for legal literacy

and peer paralegal programs already in place under
the Breaking Down Barriers initiative was helpful
to efforts to develop an effective response. For ex-
ample, LGBTQI individuals noted the importance
of relying on paralegals to disseminate “know your
rights” information and to make referrals to legal
resources. LGBTQI individuals also recognized
the role of peer educators in referring them to safe
locations for HIV and other health services. Part-
nerships with legal service providers such as pro
bono lawyers, the Ghana Legal Aid Commission,
and the Ghanaian Commission on Human Rights
and Administrative Justice have also facilitated
legal support, where needed, in cases of harass-
ment, arrest, and violence against members of the
LGBTQI community.

Ghanaian advocates have also been using
the courts to challenge and delay the enactment
of the bill. Three separate lawsuits have been filed
disputing the constitutionality of the bill—one
prior to its passage and two after. In July 2024, the
Ghanaian Supreme Court dismissed one of the
legal challenges, but as of October 2024, the two
other legal challenges remained before the Supreme
Court.” President Nana Akufo-Addo has thus far
refused to sign the bill into law, citing constitution-
al challenges.

Kenya

Background

In April 2023, the Family Protection Bill was sub-
mitted by a member of the Kenyan Parliament to the
National Assembly. Although Kenya’s Penal Code
already criminalizes same-sex sexual relations,
the bill increased criminal penalties, including a
provision for the death sentence in cases of “ag-
gravated homosexuality.” The bill also included
provisions on “aiding and abetting” homosexual-
ity and “conspiring” to commit homosexuality. A
provision prohibiting the “promotion” of homo-
sexuality penalized providing financial support for
activities that “normalize” the prohibited conduct
and operating an organization that “promotes”
homosexuality.>®
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Impact and civil society response

The submission of the Family Protection Bill sig-
nificantly heightened stigma and discrimination
toward LGBTQI individuals, including in health
centers.” Since the tabling of the bill, there has been
an increase in attacks against LGBTQI individuals,
incidents of gender-based violence, and evictions of
individuals believed to be LGBTQI. In Mombasa
and Kilifi Counties, drop-in centers had to close
temporarily due to safety and security issues. Even
prior to submission of the Family Protection Bill,
individuals who identified as a part of LGBTQI
communities reported that they faced harassment
and discrimination resulting from backlash to a
Supreme Court ruling that permitted the regis-
tration of the National Gay and Lesbian Human
Rights Commission.

In response to the introduction of the bill, civil
society and community-led advocates engaged in a
campaign of public and private “shadow” diploma-
cy to encourage its rejection by lawmakers. MSM
and transgender community leaders advocated for
the legislature to drop the bill, pointing out the
potential for negative consequences not only in the
context of health but also in other key areas such as
the economy and trade.?®

Kenyan activists reported that interventions
that sought to create an enabling environment for
HIV-related activities, particularly legal support
and access to justice programming, provided an
important foundation for efforts to mobilize and
respond to the Family Protection Bill. For example,
activists cited the partnership formed by the Key
Populations Consortium, the Gay and Lesbian
Coalition of Kenya, and the National Gay and
Lesbian Human Rights Commission as an import-
ant means of ensuring a more rapid response to
incidents where community members experienced
human rights violations.

As in Uganda and Ghana, safety and security
were key concerns in Kenya, as was the need to ad-
dress and respond to increased, and often intense,
stigma and discrimination. Though the 2023 bill is
currently shelved, program implementers felt that
it was important to strengthen internal safety and
security measures, including the protection of cli-

ent data and the physical security of organizational
offices.

Conclusion

Several key strategies in response to the introduc-
tion of repressive anti-LGBTQI legislation were
seen across Uganda, Ghana, and Kenya, including
(1) the creation of coalitions of civil society organi-
zations, government, United Nations agencies, and
donors to support vulnerable LGBTQI individuals
and coordinate strategies for pushing back against
repressive laws and their enforcement; (2) efforts to
obtain increased funding for the safety and security
of LGBTQI-led organizations and for the provision
of legal support to community members and civil
society organizations (as well as for legal challeng-
es); and (3) the development of new approaches to
reach vulnerable individuals, including through
more targeted and smaller-scale outreach and the
expansion of online resources. Based on our inter-
views with key stakeholders, the success of these
strategies was variable and dependent on social
and political contexts, such as election cycles and
interparty politics. Strategies that may be effective
in one country may be less so in another.

Investment by the Global Fund’s Breaking
Down Barriers initiative and others in the inte-
gration of access to justice programs into HIV
service delivery has contributed to the training
and availability of lawyers, peer paralegals, and
legal literacy campaigns that has strengthened the
ability of many vulnerable communities to respond
to threatening legislation and to mitigate its impact
and maintain access to health services for those
most vulnerable.

However, much work remains to be done, and
donors will need to continue to support LGBTQI
organizations and individuals in addressing often
rapidly changing conditions on the ground related
to safety and security. This requires funding mecha-
nisms, both core and project based, that are flexible
and efficient in design and that allow implementers
to repurpose existing funds, and access additional
funding, where necessary. Sufficient emergency
funds should be available to support people who
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may need relocation to safe housing and resources
for food, clothing, and basic necessities. Investment
in peer-to-peer learning among individuals facing
similar circumstances may also be strategic to
facilitate learning and the sharing of experiences
among activists and advocates.

In addition, programmatic measures of suc-
cess must adapt to reflect the reality of quickly
changing local conditions. For example, report-
ing indicators should take into account that the
achievement of target outputs and the expansion
or scale-up of programs may not be possible as the
legal environment shifts and funds are needed to
address urgent security concerns.

Funding for responses to punitive laws and
policies should be sustained for the long term.
This includes ensuring that community and civil
society organizations receive sufficient funding to
develop their capacity to quickly respond and adapt
to threats; and ensuring their ability to continue
reducing barriers to health services. These are inte-
gral aspects to the core mandate of promoting the
dignity and human rights of LGBTQI individuals.
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