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EDITORIAL
The Limits of the Law: Abortion in the Middle East
and North Africa

IRENE MAFFI AND LIV TONNESSEN

Since the International Conference on Population and Development (ICPD) in Cairo in 1994, sexual and
reproductive health and rights have been recognized as key parts of the international development agenda.
They now form part of two Sustainable Development Goals: numbers 3 (on good health and well-being)
and 5 (on gender equality and empowerment). Although the ICPD’s final report did not recognize abortion
as a woman’s right, it emphasized that in the countries where it is legal, women should have access to safe
medical procedures and that more research should be undertaken to understand the phenomenon.:

Many policy makers and scholars recognize the legalization of abortion as an essential step to reduce
maternal mortality.> When governments restrict access to abortion, abortions continue to take place at
roughly the same rate.: Restrictive anti-abortion laws are associated with high rates of “less safe” and
“least safe” abortions and are therefore seen as a determinant of maternal mortality.* However, only the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa from
2003 (Maputo Protocol) recognizes abortion as a human right in specific circumstances. It states:

State Parties shall take all appropriate measures to ... protect the reproductive rights of women by authorizing
medical abortion in cases of sexual assault, rape, incest, and where the continued pregnancy endangers the mental
and physical health of the mother or the life of the mother or the fetus.

Only a few North African countries have signed or ratified the Maputo Protocol, and those few have done
so only very recently. In 2015, Beji Essebsi, then president of Tunisia, signed the protocol, but Tunisia did
not ratify it until 2018, and laws have yet to be harmonized according to its principles. Sudan has signed but
not ratified it. Algeria officially ratified the protocol in 2016, but its application is problematic, as abortion in
the cases indicated above is not considered a human right under the country’s laws. Mauritania ratified the
protocol in 2005, but it has not changed its laws; abortion in Mauritania is still criminalized under article
293 of the Penal Code. Egypt, Morocco, and Libya have neither signed nor ratified the protocol.

The impact of abortion bans on women’s health in the Middle East and North Africa (MENA) region
1s understudied, and reliable data on unsafe abortion in countries where access to safe abortion is difficult
or nonexistent are lacking. The reason is that states where abortion is illegal do not collect data on that
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topic (or at least do not make them public) and “[s]
ocial and political issues constrain the epidemio-
logic studies related to abortion.* Moreover, as
stressed by Sarrah Shahawy in this special section,
the occupied Palestinian territory is often absent
from official statistics, as it is not recognized as a
state. However, a 2008 World Health Organization
report estimates the yearly total of unsafe abortions
to be 830,000 in Western Asia, causing 600 annual
maternal deaths, and 900,000 in Northern Africa
(Maghreb), causing 1,500 annual maternal deaths.”
Overall, the report estimates the total number of
maternal deaths in Arab countries to be 14,000 in
2007.2 Wars and displacement in the MENA region
also contribute to high levels of maternal deaths
(some of which are probably still related to unsafe
abortion). The Fragile States Index, produced by
the Fund for Peace, currently places five MENA
countries (Afghanistan, Iraq, Sudan, Syria, and
Yemen) on “very high alert” or “high alert,” sug-
gesting that these factors are likely to continue to
affect maternal mortality in the near future.’

This special section seeks to understand the
political and economic dynamics that drive, hamper,
and shape the use of criminal law to regulate abortion
in the understudied MENA region. It also aims to ex-
plore the effects of discourses and policies promoted
by states, international agencies, local nongovern-
mental organizations, political parties, and Islamic
organizations on medical practices and social norms
shaping modern reproductive subjectivities.

Very few publications exist on abortion in
MENA countries, and those that do exist tend
to either give a broad overview of the legislation
of different states or evaluate Islam’s position on
abortion.® Detailed fieldwork-based studies on ac-
tual medical practices, political debates, local legal
implementation, moral and social norms, and the
trajectories of individual women in MENA coun-
tries are very rare." This special section intends to
fill this gap by offering new insights into national
and local practices present in the MENA region.
The section also seeks to contribute to opening a
comparative perspective on the region for scholars,
health practitioners, and international actors work-
ing on abortion in other areas of the world.

Muslim-majority countries reflect remarkable
variation in abortion legislation, and religious
scholars diverge notably in their theological rea-
soning.> In contrast to extremely restrictive
countries such as El Salvador and Poland, and,
more recently, several US states that ban nearly
all abortions, all countries in the MENA region
permit abortion if the pregnant woman’s life is in
danger.® This resonates with Islamic jurists who
have historically perceived abortion as generally
haram (forbidden) after the fetus achieves “ensoul-
ment” (the status of a person), except to save the
woman’s life.* Some MENA countries also permit
abortion in cases of a risk to the pregnant woman’s
physical health (Bahrain, Iraq, Jordan, Kuwait,
Libya, Morocco, Oman, Occupied Palestinian Ter-
ritories, Qatar, Saudi Arabia, and Yemen), a risk to
the pregnant woman’s mental health (Algeria, Bah-
rain, Jordan, Lebanon, Morocco, Qatar, and Saudi
Arabia), fetal impairment (Iran, Kuwait, Morocco,
Qatar, Saudi Arabia, Tunisia, and UAE), or rape
(Morocco, Saudi Arabia, and Sudan).

Most abortion laws in the region are punitive
and were promulgated during the colonial period,
when French and British regimes supported pro-
natalist policies to increase the population of the
metropole and of the colonized lands. As colonial
laws criminalizing abortion became entrenched
in society, legal and medical services for women
desiring abortions also became restricted.”

Nonetheless, according to Basim Musallam,
abortion was widely practiced in Islamic societies
during the colonial period, and the main Islamic
schools had different opinions on abortion. Some
authorized abortion until 120 days after concep-
tion, whereas others were opposed to it.** During
the 19th century, progressive interpretations of
Islam and demographic concerns, coupled with a
desire to lower maternal mortality rates, led to laws
allowing for abortion on demand during the first
trimester in Tunisia and Turkey.” However, because
these laws were designed not to extend women’s
rights but to decrease natality rates, they are often
applied in a coercive way.

The articles in this special section seek to
answer the following questions with case studies
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from Morocco, Lebanon, the occupied Palestinian
territories, Sudan, Tunisia, and Turkey:

« What are the political dynamics driving the (de)
criminalization of abortion?

o What role does religion play in the (de)criminal-
ization of abortion?

o What are the effects of (de)criminalization on
different categories of womens access to safe
abortion?

« How do international policies and rhetoric con-
cerning sexual and reproductive rights affect
political and legal debates on abortion in MENA
countries?

« How are neoliberal reforms affecting the polit-
ical economy of health and the distribution of
resources in the domain of sexual and reproduc-
tive health?

The six contributions are based on qualitative work
and solid long-term knowledge of the field. The au-
thors demonstrate that in several countries in the
MENA region, cuts in government health expendi-
tures and the emergence of conservative religiously
oriented parties have contributed to the restriction
of publicly provided abortion services. This has
occurred even in countries such as Turkey and
Tunisia that have more progressive laws. The case
studies from Turkey and Tunisia show that legaliz-
ing abortion is not enough to grant equal and easy
access to abortion care, especially for unmarried
women from lower socioeconomic classes.

Liv Tennessen and Samia al-Nagar show how
abortion is politicized through its association with
illegal pregnancy. Fornication is a crime against
God punishable with 100 lashes in Sudan, and
pregnancy outside a marriage contract constitutes
sufficient evidence of a woman’s immorality. This
enables a strong link between the crime of forni-
cation and the crime of illegal abortion. Abortion
does not normally appear in the domestic political
debate on women’s reproductive and maternal
health. However, it has become politicized in the
context of Islamism and militarism in the coun-
try, as implementing strict Islamic law often puts

control and suspicion of women’s sexuality at
center stage. In addition, a number of bureaucratic
barriers, as well as a strong police presence out-
side maternity wards in public hospitals, make it
difficult for unmarried women to access emer-
gency care after complications of an illegal and
often unsafe abortion. Doctors who treat unmarried
women suffering such complications are forced to
maneuver between their commitment to medical
ethics and their compliance with strict government
laws and policies. The authors, through what they
term “Hippocratic disobedience,” show that these
practitioners are subverting state law and policy in
various ways. Although these doctors personally
believe that abortion is forbidden in Islam, they
object to the state’s disproportionate and unfair
punishment of predominantly young, unmarried,
and socioeconomically vulnerable women.

In Lebanon and Morocco, criminalization
does not appear to be an insurmountable obstacle
for women who want to safely terminate a preg-
nancy under medical supervision. At least for those
women who can afford to pay, it seems relatively
easy to access abortion care, and most abortions
take place in medical facilities with qualified cli-
nicians. Interestingly, in Morocco, rural and poor
women are still victims of high maternal mortality
compared with the urban population, but in Leba-
non, a woman’s place of residence does not seem to
be relevant. Zeina Fathallah investigates the strat-
egies of Lebanese women to get abortion care and
how their interactions with their husband/partner,
family members, friends, and doctors shape their
abortion itineraries and experiences. She shows
that many individuals do not freely choose to
terminate their pregnancies but are faced with fa-
milial, social, and economic constraints that force
them to have an abortion. In most cases, despite the
social and legal ban on abortion in Lebanon, wom-
en are able to terminate one or several pregnancies
under medical supervision in private hospitals and
doctors’ offices. Health care providers of various
confessional groups are ready to offer abortion care
in exchange for monetary compensation that varies
according to the marital status of the woman, her
age, and weeks of pregnancy. Hence, the criminal-
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ization of abortion does not dissuade women from
terminating a pregnancy but does create and rein-
force socioeconomic inequalities, as well as local
patriarchal logics and constraints.

As in Lebanon, abortion is illegal in Moroc-
co. However, Irene Capelli shows that it is widely
performed by local health providers. Nonetheless,
while women who can afford it can easily get abor-
tion care in the main cities of Morocco, unmarried
and marginalized women may find it impossible to
pay a doctor to perform an abortion. Many such
women will therefore try to abort through more or
less traditional methods, including herbal reme-
dies, mechanical methods, and cocktails of various
biomedicines. Most of the women Capelli inter-
viewed had to keep their pregnancies but received
some protection from Moroccan nongovernmental
organizations that take care of unwed mothers, a
category that has gained visibility in the last de-
cade. Capelli argues that local organizations have
produced a new moralizing discourse on abortion
that coexists with the legal sanctions. Although the
notion of sexual and reproductive rights has been
introduced in Morocco, abortion is not considered
part of these rights. Furthermore, the state does
not recognize unwed mothers as a specific group
because the law does not recognize filiation outside
of wedlock, and premarital sexuality is socially and
legally sanctioned.

In all examined countries, social class, marital
status, income, age, and education play an import-
ant role. These factors may shape the possibility of
accessing abortion care, or, where abortion is legal,
they help determine the type of facility women can
go to and, consequently, the kinds of experience
they have. Shahawy shows that access to abortion
for Palestinian women depends on a woman’s so-
cioeconomic status and whether she is a resident
of Jerusalem, the West Bank, or Gaza. Because
abortion is illegal under Palestinian law and highly
restricted in the occupied Palestinian territories,
Palestinian women are forced to turn to Israeli hos-
pitals, to expensive private Palestinian clinics, or to
self-induced termination when seeking an abortion.
While Israeli clinics and hospitals provide a unique
option for a limited group of Palestinian women,

taking advantage of this option is fraught with
ethical and political implications that are keenly
felt by Palestinians and complicate the abortion
landscape. The barriers to accessing abortion under
occupation are not only geographic and financial
but also psychological and political. Thus, both the
legal restrictions and the negative impact of the
occupation on freedom of travel create a complex
landscape that Palestinian women must navigate
when seeking abortion services.

Women’s economic and social capital is also
crucial in Turkey and Tunisia, where cuts in the
financing of the health care system have restricted
women’s access to abortion services in the public
sector. Furthermore, increases in power of [slamist
parties and Islamic conservative repertoires cir-
culating in the MENA region help reinforce moral
and social norms that condemn sexuality outside
of marriage and assign women the traditional roles
of wives and mothers. In both Tunisia and Turkey,
these discourses have affected health care providers’
attitudes and practices: some of them have begun to
refuse to offer the services they should provide.

In her contribution, Ayse Dayi emphasizes how
neoliberal logics have contributed to dismantling
the Turkish welfare state and have caused a restruc-
turing of the health care system. The economic
reforms have deeply transformed the professional
practices of clinicians in the domain of sexual
and reproductive care, reducing, for example, the
availability of contraceptive methods and the avail-
ability of abortion in the public sector. Dayi shows
how these reforms, along with neoliberal reforms,
are eroding women’s sexual and reproductive
rights and promoting a pronatalist and nationalistic
discourse. In Tunisia, the economic crisis and the
emergence of Islamist and conservative forces have
made abortion on request—something that has been
legal since 1973—increasingly difficult to obtain in
the public sector. Irene Maffi and Malika Affes ex-
amine the abortion itineraries of seven women in a
large government hospital of the capital to capture
the legal, social, economic, and medical constraints
that poor women face in the only Arab country
where abortion is currently legal. They stress the
paradoxical effects of the democratization process
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during the post-revolutionary period, which has
contributed to reducing, rather than increasing,
women’s sexual and reproductive rights.

The legalization of abortion is not a magic
bullet but is nonetheless important for advancing
women’s sexual and reproductive rights in the
MENA region. Since the ICPD in Cairo in 1994,
52 countries worldwide have changed their laws
to allow for greater access to abortion. How-
ever, only three MENA countries are on that
list: United Arab Emirates (in 2014), Morocco
(in 2017), and Iran (in 2004) all extended the
circumstances under which women can seek an
abortion to include fetal impairment.*® Rarely
is abortion on top of the agenda of local women’s
movements. This is likely due to a fear of backlash,
both from the states, which are often explicitly
or implicitly seeking legitimacy within Islam,
and from the conservative segments of societies
themselves, which often aim to control and confine
women and girls to stereotypical gender roles. As
a new wave of popular uprisings currently sweeps
over the MENA region (particularly in Algeria,
Iraq, Lebanon, and Sudan), this could be a critical
moment to put women’s sexual and reproductive
rights on the political agenda.
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The Politicization of Abortion and Hippocratic

Disobedience in Islamist Sudan

LIV TONNESSEN AND SAMIA AL-NAGAR

Abstract

InSudan’s Islamist state, abortion is politicized through its association with illegal pregnancy. Fornication
is a crime against God punishable with 100 lashes, and pregnancy outside a marriage contract constitutes
sufficient evidence of a woman’s immorality. This enables a strong link between the crime of fornication
and the crime of illegal abortion, to the extent that our interviewees often conflate the two in the
term “illegal pregnancy.” While abortion does not appear in the domestic political debate on women’s
reproductive and maternal health and is not on the agenda of the national women’s movement, it has
become politicized in the implementation of the law. A number of bureaucratic barriers, in addition to
a strong police presence outside maternity wards in public hospitals, make it difficult for unmarried
women to access emergency care after complications of an illegal abortion. These women put themselves
at risk of arrest for fornication and illegal abortion. However, many doctors, honoring the Hippocratic
oath, disobey state policy and refrain from reporting such crimes to the police to protect unmarried and

vulnerable women from prosecution.
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Introduction

Unsafe abortion is one of the leading causes of
maternal mortality, and abortion-related maternal
deaths are generally higher in countries that re-
strict women’s access to induced abortion.' In the
Middle East and Northern Africa (MENA) region,
only Tunisia and Turkey have legalized abortion on
demand during the first trimester.> Most abortion
laws in the region are punitive, and legal services
are restricted.? In Sudan’s Islamist state, induced
abortion is a crime except when performed to save
the pregnant woman’s life, if the fetus has died in
the woman’s womb, and in cases of rape.+

In this article, we explore the political dy-
namics driving the criminalization of abortion in
Sudan and its effects on women’s access to abor-
tion-related care in Khartoum. The criminalization
of abortion forms an important part of the Islamist
government’s restrictive ideological stance on
women’s sexual and reproductive rights generally.
Sudan has not ratified any international or regional
conventions protecting women’s human rights.
Abortion is a particularly sensitive area within
maternal health and reproductive rights because it
is mediated through the crime of zina (sexual in-
tercourse before and outside of marriage). Sudan is
unique in the MENA region, for pregnancy among
unmarried women is considered sufficient evidence
for the crime of zina as outlined in the 1991 Crim-
inal Code. This enables a strong link between the
crime of fornication and the crime of illegal abor-
tion, which shapes politicization in peculiar ways.
The prevailing sentiment among Sudan’s Islamist
officials is that the primary purpose of women is
to marry and to produce children—and as long as
reproduction takes place within marriage, there is
no need for abortion except under special circum-
stances. According to this view, only unmarried
women who get pregnant illegally would seek abor-
tion in order to “hide” the evidence of fornication.

The scarce available research on abortion in
Sudan suggests that the high rate of unintended
pregnancy, combined with the country’s restrictive
abortion law and social stigma, forces women to
seek illegal and unsafe abortion, often in secrecy

from their families” While women who can afford
it are able to access safe illegal abortions in the
private market (where they may purchase miso-
prostol), women with lower socioeconomic status
must resort to unsafe illegal abortions, which can
often lead to complications and the need to seek
emergency care at public hospitals.®

Based on original data collected through field-
work between 2011 and 2019, we have found that
although abortion does not appear in the domes-
tic political debate on women’s reproductive and
maternal health and is not on the agenda of the Su-
danese women’s movement, it is politicized in the
implementation of the law. We understand politici-
zation as the politically contested implementation
of a law. Our findings indicate that bureaucratic
barriers and policies prevent and deter illegal
abortion, which is politically and socially viewed as
intrinsically linked to illegal pregnancy. These bar-
riers, which contravene women’s human rights to
health, dignity, and security, are found primarily in
public hospitals, where there is an increased police
presence outside maternity and emergency wards.
Thus, unmarried women in search of lifesaving
treatment find themselves under surveillance the
minute they enter a hospital building unaccompa-
nied by a male guardian.

The women who seek emergency medical care
because of complications after an illegal abortion
are at the mercy of doctors in terms of whether they
will be reported to the police. We coined the term
“Hippocratic disobedience” to capture the subtle
and often hidden ways in which Sudanese doctors
disobey state policies to protect a vulnerable group
of unmarried women from prosecution. They do so
at great personal risk, and often against their own
personal beliefs that abortion is haram (forbidden)
in Islam and that fornication is morally wrong.

Data collection and methods

We conducted a qualitative interview-based
study in Sudan’s capital. In total, we conducted 37
semi-structured interviews with a variety of stake-

holders in 2011, 2013, 2015, 2017, 2018, and 2019. We
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selected the initial groups of interviewees based
on their stake in sexual and reproductive health
and rights. From there, we carefully snowballed
by using central gatekeepers with whom we have
gained trust. We interviewed international donors,
medical doctors and midwives in public and pri-
vate hospitals and medical universities, women’s
rights activists, politicians, family and child pro-
tection units, journalists, and religious scholars.
Thirty-three of the interviews were conducted in
person in Khartoum, and four were conducted
by email. Twenty-eight of these interviews were
conducted in English, and five were conducted in
Arabic and later translated into English. We per-
sonally conducted all interviews. The interviews
varied from half an hour to one and a half hours.
Because of the sensitivity of the topic, we did not
record the interviews, instead taking elaborate
notes. All interviewees gave their oral consent to be
interviewed. All interviewees remain anonymous.

The majority of those interviewed are medical
doctors who are currently working or have recently
worked in public hospitals. The sample of medical
doctorsis somewhat skewed, as we have been unable
to reach the outliers, whether those who perform
abortions illegally or those who are adamant about
reporting illegal pregnancies to the police.

Most of the data collected for this article was
gathered in 2018 and 2019 as part of the project
“Political Determinants of Sexual and Reproduc-
tive Health: Criminalization, Health Impacts and
Game Changers.” The project investigates the
health effects of criminalizing sexual and repro-
ductive behavior and health services, and analyzes
the political dynamics that drive, hamper, and
shape the uses of such criminal law in nine Afri-
can countries, including predominantly Christian
sub-Saharan countries (Uganda, Malawi, Ethiopia,
Kenya, Mozambique, Zambia, and South Africa)
and North African Muslim countries (Sudan and
Tunisia). Ethical approval for this research was
obtained from the Norwegian Center for Research
Data (approval number 60055). All interviews were
conducted before the fall of President Omar al-
Bashir in April 2019. A peaceful popular uprising,

which started in December 2018 with doctors and
other professionals going on strike, ousted Bashir,
who had ruled Sudan since a military coup d’etat in
1989. Some of his key supporters within the military
remain in central positions as Sudan now navigates
a transition to civilian government.

The study relies heavily on interview data, but
we also triangulate our analysis with other data
sources, such as legal texts, government health
plans and policies, and media reports.

Women’s reproductive rights and policy in
Sudan

There has been an intensified focus by Sudan’s
Islamist government on reducing the country’s ma-
ternal mortality rate, which is currently estimated
at 295 maternal deaths per 100,000 live births.
However, huge urban-rural disparities exist. The
emergency obstetric and neonatal care needed to
save lives is weak, and the Sudanese health system
is persistently underfunded.® Sudan experienced
a significant reduction in its maternal mortality
rate in 2011, when South Sudan separated from the
north and became the country with the world’s
highest maternal mortality rate. Direct obstetric
causes contribute to 60% of maternal deaths in Su-
dan. This high prevalence is associated with many
risk factors, including female genital mutilation/
cutting (FGM/C), early childbearing, high fertility,
and barriers to accessing maternal health services."
In recent years, women’s reproductive health
and rights have received heightened attention in
government health strategies and action plans as
the government struggles to attain the Millennium
Development Goal—and the later Sustainable De-
velopment Goal—to reduce maternal mortality.”
In particular, FGM/C (with a prevalence rate of
89%) and child marriage (with a prevalence rate
of 34%) have been at the forefront of international
aid efforts and the national government’s and civil
society’s reproductive health and rights agendas.»
Nonetheless, unsafe abortions and the coun-
try’s restrictive abortion law have not been part of
the public debate on reducing maternal mortality.
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Article 135 of the 1991 Criminal Code restricts le-
gal abortion to cases where it is needed to save the
woman’s life, in cases where the fetus has died in
the woman’s womb, and in cases of rape occurring
fewer than go days before the pregnant woman ob-
tains the abortion. The punishment increases from
three to five years of imprisonment if the induced
abortion takes place after ensoulment.** Ensoul-
ment is an Islamic concept whereby the fetus attains
personhood, interpreted as 9o days in Sudan’s Crimi-
nal Code.”

According to one of the few studies conducted
in Khartoum, the majority of the women seeking
abortion services (96.7%) come for the treatment
of post-abortion complications or after incomplete
abortions. The actual extent of unsafe abortions
is unknown in Sudan, due in part to the illegality
of abortion.” However, considering that contra-
ceptive prevalence is low and the unmet need for
family planning is high, it is reasonable to conclude
that there is a high number of illegal and unsafe
abortions.® Family planning has been perceived
by conservative political and religious actors as
undermining women’s natural and primary role
in reproduction.” Traditional methods for self-in-
ducing abortion include drinking herbs, ingesting
various drugs and poisons, and inserting objects
into the uterus.>> Misoprostol has recently emerged
as a safe alternative, but only in selected private
hospitals and on the black market (of course at a
much higher cost).»

The available research suggests that only a
small minority of women seek legal abortions,
doing so primarily to save the pregnant woman’s
life.>> Legal abortion after rape is almost impossible
to obtain, but emergency contraceptives are dis-
tributed by international organizations in conflict
areas.” Contraceptives (including emergency con-
traceptives), abortion, and post-abortion care must
be administered by a senior doctor, which is a chal-
lenge considering the dearth of doctors, especially
in conflict-affected and rural areas.>

Sudan’s legal restrictions on abortion stem
from a set of laws codified by the Islamist regime
that are discriminatory toward women. Based on
conservative interpretations of Islam, Islamists

have restricted rather than expanded women’s
reproductive and sexual rights. Sudan is one of
the handful of countries in the world that has
not ratified the Convention on the Elimination of
All Forms of Discrimination against Women, as
government officials believe that it fundamentally
contradicts with Sharia law. Nor has Sudan ratified
the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa,
which recommends the legalization of abortion.
Internationally, the Islamist government has taken
an actively restrictive stance on women’s right to
abortion. Sudan boycotted the International Con-
ference on Population and Development in Cairo
in 1994, stating that family planning and abortion
are against Sharia law. It harassed Sudanese civil
society organizations that participated in the Cairo
conference and demanded the closing of UNFPA’s
Sudan office, which it saw as an agency conspiring
against Sudan’s population. In the domestic arena,
family planning is seldom part of public debates.
However, there has been a slight shift since Cairo
in the Sudanese government’s policy on abortion.
The 2010 Reproductive Health Policy addresses
the prevention of abortion and unwanted preg-
nancies, as well as post-abortion care, for the first
time. Further, the 2010-2015 Roadmap for Reduc-
ing Maternal and Newborn Death and Mortality
in Sudan acknowledges unsafe abortion as one of
the causes of maternal morbidity and mortality.
A potentially revolutionary new inclusion in the
roadmap was that mid-level providers could ad-
minister misoprostol. In a country with a dearth of
doctors—particularly in rural areas, where mater-
nal mortality is the highest—this provision could
make a huge difference in reducing the number of
hemorrhage-related maternal deaths.

Politicization of abortion through zina

Abortion is politicized through its association with
the crime of zina, a concept within Islamic crimi-
nal justice that makes sexual intercourse between
individuals who are not married to each other
punishable. Such sexual intercourse is criminalized
in Sudan’s 1991 Criminal Code with 100 lashes for
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non-married offenders (fornication) and stoning
to death for married offenders (adultery). Zina is
a hadd crime (plural hudud), meaning that it is
regarded as an ordinance of Allah and has fixed
punishments derived from Islamic sources. Hudud
offenses assume a central place in the call for Sha-
ria by Sudanese Islamists, who consider these to be
crimes against Islam itself.

Sudan’s Criminal Code follows the Maliki
school of Islamic jurisprudence, in which the
pregnancy of an unmarried woman is considered
sufficient evidence of fornication. However, in
the other three Sunni schools of law, pregnancy
does not constitute proof of zina.» Sudan is thus
one of the few Islamic countries (along with Iran,
Saudi Arabia, Pakistan, and Afghanistan) to have
criminalized zina and the only one to consider
pregnancy as sufficient proof of the crime by un-
married women.

In Sudan, the introduction of hudud was
embedded in a larger call for Islamization by the
Islamists, who came to power through a military
coup in 1989. President Omar al-Bashir and his
circle of supporters instigated a process of the
comprehensive Islamization of Sudanese law. The
criminalization of zina was an important symbolic
component of building an Islamic nation in which
the Muslim family is the building block. The Suda-
nese regime has made control of women’s dress and
behavior in public spaces a cornerstone of its 30-
year rule. For example, women are legally mandated
to wear hijab and to dress and behave “decently”
and “morally” in public spaces. According to the
regime, these laws and regulations are needed to
prevent society from descending into fitna (sexual
chaos). If women dress or behave inappropriately,
they will tempt men into premarital sex. Therefore,
ensuring that sexual intercourse takes place only
within marriage and imposing a strict legal and
social control of women’s dress and behavior is the
Islamists’ recipe for a moral and Islamic society.*

Against this backdrop, abortion has become
a means through which to hide the evidence of
the crime of fornication or “illegal pregnancy,” as
this item was labeled by our interviewees. In fact,
when asked about illegal abortion, our informants

systematically referred to it as illegal pregnancy. As
seen in the testimony below, which was from an
interview with an Islamist, the fear of premarital
sex is what drives the politicization of abortion:

Although  Islam  gives more freedom than
Christianity on abortion, it cannot be put into the
law. If this is put into the law, people will take the
decision every day. There is fear that girls will have
premarital sex and get pregnant every month. Free
abortion is legalization of zina. (interview, 2017)

Illegal pregnancy is a sign of legal and social mis-
conduct; therefore, it is unthinkable that a married
woman would seek an abortion, as her main duty
is a reproductive one. In the Sudanese context, it is
thought that only an unmarried, immoral woman
would want an abortion. In the words of Sudanese
women’s rights activist:

Abortion is a clear indication of misconduct. Added
to that, in Muslim communities, having children is
regarded as the most noble thing to do, so even the
feeling of not wanting a child is a huge mistake. Part
of women’s value, and in fact the most important
part for women, is to be fertile and give birth to as
many possible children, and women who even think
of having space between deliveries is questioned. A
woman'’s femininity is measured by her ability to
give birth to children. (interview, 2017)

According to conservative political and religious
elites, ifabortion becomes readily available, it would
be an incentive for unmarried women to commit
immoral crimes (“illegal pregnancies”), and Sudan
would descend into moral chaos. This position was
demonstrated in a rare public debate on the topic
when DKT International and the United Nations
Population Fund were allowed to provide training to
health care workers on post-abortion care. During
2005-2011, DKT International was the largest
nongovernmental provider of reproductive health
products and services in Sudan.” Sudanese medical
schools offer little to no training on post-abortion
care. Religious conservatives fear that such training
and the availability of equipment would encourage
“illegal” pregnancies and that abortion would be
the means by which women and girls could get
away with immorality. A religious scholar at Africa
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International University, who has been working
as a religious and health advisor to the National
Council for Child welfare, summarized it thus:

Islam is clear on abortion, it is haram, but there
is legal abortion in case three obstetricians and
gynecologists confirmed harm to mother from
presence of baby or if the baby is 100% deformed.
But abortion outside marriage is not allowed. We
cannot solve a crime with a crime. The unmarried
girls do not keep moral and get pregnant and
many of them just throw their babies in Maigoma
orphanage. They do not take responsibility for their
mistakes. Any opening to abortion means giving
girls the opportunity to have sex as they want ...
We are a conservative society, and there should be
discipline. (interview, 2019)

The fear that unmarried women will fornicate and
use illegal abortion to hide the evidence of their
crime therefore drives the government to impose
bureaucratic barriers. For example, in Sudan, it is
not possible to give birth in a public hospital with-
out first providing a marriage certificate.”® Barriers
such as these violate women’s right to health.

Bureaucratic barriers

According to the Roadmap for Reducing Maternal
and Newborn Death and Mortality in Sudan, miso-
prostol can and should be administered by mid-level
health providers. However, this has not been im-
plemented out of fear that midwives would use it
for illegal abortion. Strict procedures are in place
in order to prevent misuse. Misoprostol is available
only in pharmacies in maternity hospitals and must
be prescribed by a senior obstetrician-gynecologist
with a signature and hospital stamp. Midwifes can
use it only under supervision. “Why the bureaucratic
hurdle? Because midwives help in illegal abortion.
So that is why they keep it from them” (interview
with obstetrician-gynecologist, 2018).

According to a women’s rights activist, miso-
prostol has not been made available to mid-level
health providers because there is a fear it could be
used to carry out illegal abortions:

The Roadmap is not implemented. Decision makers
are influenced by religious ideas and think that

if midwives accessed the drugs they can use it for
aborting unmarried girls and that would spread
immorality. They are more concerned with morality
than lives of women. (interview, 2019)

Another bureaucratic barrier is Form 8, a one-page
reporting document produced by the Ministry of
Justice in 1991 to record physical injuries related
to criminal acts. The 1991 Criminal Procedure Act
requires that victims of violence-related crimes
(including illegal abortion) file a police report in-
volving Form 8, which patients must bring in order
to receive health care at a public hospital. Without
this form, health care providers cannot legally treat
the patient, regardless of how critical the patient’s
condition is.* In other words, if a woman has
sought an illegal abortion and suffers life-threaten-
ing complications, she must first retrieve Form 8 at
a police station before seeking treatment at a public
hospital. Once the health care provider is given the
form, the provider proceeds to describe the injury
and possible causes, which can later be used in a
criminal prosecution of the case.

Although the minister of justice declared
in 2016 that health care providers should provide
treatment in emergency cases, even if a patient has
not obtained Form 8, this directive has not been
disseminated to health institutions, and many
health care providers and police are unaware of the
policy change. This was confirmed in several of our
interviews with medical doctors. As a young wom-
an obstetrician said, “I have been working for two
years in several hospitals in Khartoum. We have
not heard of the announcement from the Ministry
of Justice” (interview, 2019). Thus, withholding
treatment until the patient presents Form 8 is still
common practice® Sometimes it is the police of-
ficers patrolling maternity wards who insist on it.

One obstetrician-gynecologist recalled a case
where the police arrived at a maternity ward in a
public hospital in Khartoum and insisted on re-
ceiving Form 8 before medical care could be given
in an emergency case:

The security said to the doctor that she needed to get
Form 8 before she is seen at the emergency room,
but the doctor said that this can wait. However, he
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threatened the doctor and said that if she escapes
then this is his responsibility. So the doctor said to the
police that if she died then this is his responsibility
because he delayed her treatment. (interview, 2018)

According to the health workers we interviewed,
however, women are more likely to be arrested for
illegal pregnancy than for illegal abortion. One
doctor who also teaches at a medical school told us,
“Punishment for illegal abortion is not so common
for women. However, for midwives and doctors
there is a high risk of arrest” (interview, 2018). Al-
though abortion is not part of the public political
discourse, the arrest of doctors and midwives for
performing illegal abortion sometimes spills out
into the media. One well-known case is that of
Abdulhadi Ibrahim, who was jailed for providing
illegal abortions. The court found him guilty of
failing to report to authorities that he was treating
unmarried pregnant women.* In a more recent
case, the Sudanese media reported that the police
uncovered an illegal abortion clinic after arresting
a group of prostitutes, one of whom was in criti-
cal condition due to complications after an illegal
abortion. After the police interrogated the woman,
she led them to the illegal clinic.

Policing maternity wards

To enter a maternity ward, one must go through
a gate guarded by police officers; once inside the
facility, police officers operate in plain clothes.
According to our interviewees, the police presence
at public hospitals is higher than at other health
clinics and hospitals. Any woman who comes to the
hospital alone is suspected of an illegal pregnancy.
One obstetrician-gynecologist at a public hospital
in Khartoum described it thus: “Are you married?
Where is your husband? If you enter a maternity
ward alone, you are a suspect” (interview, 2018).
Ifawoman is suspected of anillegal pregnancy,
the police question her while at the hospital, some-
times even while she receives medical care: “One
time during an emergency C-section, the police
showed up in the operating hall, asking where her
husband is, because they thought it was an illegal
pregnancy” (interview with an obstetrician-gyne-

cologist, 2018). Another obstetrician-gynecologist
recalled a case where the police were so eager to
arrest a woman for an illegal pregnancy that they
handcuffed her during childbirth:

Security staff and police treat women badly, as if
they are the judges, even before presenting her case
to the legal system. One time, a woman pregnant
with twins was kept handcuffed the whole time, and
she was discharged directly to the prison because of
illegal pregnancy. (interview, 2018)

This intrusive police presence at public hospitals
can make it difficult for doctors to provide medical
care with dignity and integrity to patients suffering
complications after an illegal abortion.

Abortion, while not frequent in the public
discourse, is politicized through its association
with illegal pregnancy, a crime against God under
Sharia law. Therefore, illegal abortion—a means
through which women who have committed the
crime of zina can be discovered—is strictly policed.

Hippocratic disobedience

Whether a woman with an illegal pregnancy is
reported to the police depends on the ideological
view of the doctor. In other words, it is a matter of
luck. A women’s rights activist put it like this:

The treatment of the women seeking this care is
highly dependent on the medical practitioner’s
morals. Some adhere to the professional ethics and
provide the care without violating the privacy and
secrecy principle, and some work like informers to
the police because of their obligation to the religion
and society. (interview, 2015)

Most of our interviewees stated that they would
not report a woman to the police. In other words,
they would disregard Form 8 and treat the case as a
miscarriage, without disclosing that the woman is
unmarried.

However, our sample is skewed toward
female obstetrician-gynecologists—we
were unable to reach either the most conservative
doctors likely to report to the police or the most lib-
eral who would perform illegal safe abortions. The

younger
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doctors we interviewed find the strong police pres-
ence and control at hospitals highly inappropriate,
as it encourages the disproportionate punishment
of vulnerable patients. In our interviews, they
described how they subvert this police presence be-
cause they feel that reporting patients to authorities
contradicts their Hippocratic oath. Moreover, the
medical ethics guidelines issued by Sudan’s Medical
Council in 2013 stipulate that doctors are not legally
obliged to report illegal pregnancy, concealed birth,
or illegal abortion unless it results in death.

We identified two ways that doctors disobeyed
the Islamist government policy toward medical care
of patients with illegal pregnancy/ illegal abortion:
not filling out Form 8 and advising patients to lie or
lying on their behalf to distract the police

Not filling out Form 8

In criminal cases, doctors are supposed to fill out
Form 8 and report the case to the police. However,
most of the doctors we interviewed reported that
they did not comply with this policy. One of the
crucial questions in determining whether a preg-
nancy is illegal is assessing whether the patient is
married. As stated previously, pregnancy outside
marriage is evidence of the crime of fornication. In
the words of one obstetrician-gynecologist, “Most
doctors take a neutral position to whether the pa-
tient is married or not married. They will do their
duty and save her life regardless. I had a case, but
I did not report it to the police” (interview, 2018).
Another doctor and lecturer at a medical university
in Khartoum said in a similar vein:

I have never reported ... I teach students that if they
discover an illegal abortion that they should take
absolute care and not report it ... Ethically you have
to treat people without stigma ... I tell my students
to ignore Form 8. (interview, 2018)

This means that the case is registered in hospital
files as a complication due to miscarriage rather
than a complication due to unsafe abortion.

Advising patients to lie or lying on their behalf

When women enter maternal wards alone, they are

a suspect in the eyes of the police. In such cases,
as described above, the police sometimes interfere
with the patient’s medical treatment by question-
ing or handcuffing the woman. According to our
interviewees, one of the strategies used by doctors
to evade the attention of the police is to lie on the
patient’s behalf or encourage her to lie when asked
about her marital status, such as by saying that her
husband is working abroad. One obstetrician-gy-
necologist recalled a case:

A young lady came in. She was illegally pregnant.
The police came and said she was illegally pregnant.
I lied and said her husband was in Saudi Arabia. I
stayed with her until morning to make sure they did
not come back to arrest her ... I never reported to the
police. Most doctors do not report. They do not want
to feel guilty for the girl. I do not believe in killing a
baby, but ... there is strong agreement among doctors
that abortion is haram. (interview, 2018)

In protecting these women from prosecution for
illegal pregnancies, doctors run their own risk of
being arrested. In the words of one general phy-
sician, “It is illegal and it can end your career”
(interview, 2018). They do this despite their own
personal beliefs that illegal pregnancy is morally
wrong. This is well illustrated by the observation of
one obstetrician-gynecologist we interviewed:

I personally will not induce abortion for a case
of adultery because of moral reasons, but if she
came with incomplete abortion I can complete it
... I remember that a 23-year-old girl came to the
maternity hospital to buy misoprostol at whatever
cost but we said that we can’t give it to her. And
then she came with incomplete abortion because
she went to a midwife ... This is not my business
to judge the patients, quite the opposite, those cases
need counseling. Even the legal system shouldn’t
punish her for that. The patient who came to me to
get misoprostol and she came later with incomplete
abortion, my feeling at that time was that I was sorry
for her and I never felt that she should be punished.
That was because she will be punished enough by the
psychological impact of her doings and the stigma of
losing her virginity. (interview, 2018)

The belief that illegal pregnancy is morally wrong
and illegal abortion is against Islam was prominent
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among the doctors we interviewed. But through
their actions, the doctors object to the Islamist
state’s disproportionate and unfair punishment of
predominantly young, unmarried, and vulnerable
women and the state’s obstruction of dignified
care without prejudice. In the words of an obste-
trician-gynecologist, “the role of health workers is
not to judge the patient” (interview, 2018). Doctors
are bound by the medical oath, which states that
they must provide equal medical care for everyone,
whether virtuous or a sinner, a friend or an enemy;,
rich or poor, and regardless of race or religion.»
When treating an unmarried woman suffering
complications after an illegal abortion, doctors’
ethical commitment toward the patient trumps
compliance with what is perceived as unjust and
disproportionate punishment.

The stigma of losing one’s virginity before
marriage is regarded as a sufficient punishment
that carries “implications for the rest of the girl’s
life” (interview with obstetrician-gynecologist,
2018), especially because it reduces the possibility of
a good marriage, which in the Sudanese context is
an important symbol of a family’s good reputation
and honor. Therefore, the punishment of 100 lashes
for the crime of fornication is often viewed as dis-
proportionate. It is also considered unfair that the
punishment applies only to women, not men. As one
doctor stated, “The blame is put on the women only.
Nobody is talking about the man” (interview, 2018).

We have coined the term “Hippocratic dis-
obedience” to capture the way in which Sudanese
doctors disobey state policies to protect patients
from prosecution. Inspired by Ronald Dworkin’s
different types of civil disobedience and Robert
Macauley’s notion of “Hippocratic underground,”
the concept of Hippocratic disobedience consists
of refusing to do something that the law requires a
person to do on political-moral grounds and with
the aim of protecting a vulnerable group.’* We base
this idea on two streams of literature.

The first of these is the literature on consci-
entious objection, which defines such objection
as “the refusal to participate in an activity that an
individual considers incompatible with his/her
religious, moral, philosophical, or ethical beliefs.”

The literature focuses on whether conscientious
objection hinders women’s rights and access to
abortion in both liberal and restrictive legal con-
texts.** What we have described in Sudan cannot be
captured by this concept, as doctors are providing
care despite their personal religious-moral belief
that abortion is wrong. However, the acts of the
doctors interviewed for this study do share some
traits with conscientious objectors in that they do
not necessarily try to publicize their actions or
their reasons for breaking the law. In other words,
the disobedience of the doctors we interviewed is
hidden to the public. It also consists of individual
acts in a doctor’s everyday professional life rather
than a collective or organized effort. As such, the
disobedience is not necessarily linked to a resis-
tance against the system as a whole or to the cause
to liberalize the abortion law.

The second stream of literature that influences
our idea is that regarding civil disobedience, given
that the acts described above go beyond “objection™
doctors refuse to follow policies and protocols to
report women to the police, an act better described
as disobedience. Like conscientious objection, civil
disobedience is motivated by sincere views about
what is morally right. Civil disobedience is defined
by John Rawls as “a public, nonviolent, conscien-
tious, yet political act contrary to law usually done
with the aim of bringing about the change in the law
or policies of the government.” According to James
Childress, it is driven by moral-political grounds, in
contrast to conscientious objection, which is driven
by personal-moral or religious-moral grounds.*
The concept of civil disobedience is restricted to
acts that are political—and in the field of medicine,
it has historically related to support for vulnerable
groups.® In this case, the disobedience is related
to the state’s disproportionate and unfair punish-
ment for women who are already in a vulnerable
position. Against the backdrop of an authoritarian
and Islamist state, the disobedience displayed by
Sudanese doctors is, however, not public.

Transformative potential?

There has been no legal mobilization, whether by
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health workers or the women’s movement, to liber-
alize the right to abortion in Sudan. Unsafe abortion
is at the bottom of the list of priorities in terms of
reducing the country’s maternal mortality rate.

There are several reasons for this lack of
mobilization. The first relates to the fear of double
backlash, from both the authoritarian Islamic state
and from the country’s conservative society.

Abortion (except to save the woman’s life) is
widely recognized as going against Islamic doctrine.
However, there are multiple interpretations in Islamic
jurisprudence as to under what circumstances wom-
en can induce abortion and as to when ensoulment
occurs.* It is the association with zina and pregnan-
cy outside marriage that makes it almost impossible
to mobilize for legalization in Sudan, for questioning
the religious doctrine upon which the hadd crime of
zina is based means risking being accused of chal-
lenging Islam itself, which could lead to accusations
of being an apostate (a crime punishable with death
in Sudan). In addition, the state goes to great lengths
to make sure that interest groups do not work on
sensitive topics such as abortion. Empowered by
the 2006 Voluntary and Humanitarian Work Act,
the government can (and does) impose severe re-
strictions on the work of national and international
nongovernmental organizations. The political space
for advocacy on abortion is therefore largely non-
existent, and as far as we know, there are only two
groups that work on sexual and reproductive rights
beyond a focus on FGM/C and child marriage—and
they do this work under a low profile. In the words
of a women’s rights activist, “The security may not
allow NGOs to work on reproductive rights issues”
(interview, 2019).

The women’s rights activists we interviewed
pointed to a fear of stigma and backlash from the
community if they mobilize for the liberalization
of abortion. Abortion is a taboo topic and popularly
believed to be equivalent to infanticide, which is
also the terminology often used by pro-life move-
ments in the West. As noted by one activist:

People do not feel sympathetic to a decision that they
perceive as killing a child. They blame the woman
... They refer to a Quranic verse that condemns and

prohibits infanticide and that you should rely on
God to take care of the child. (interview, 2017)

The victim is therefore the fetus, and not the woman
or girl who has become pregnant unintentionally.
Although FGM/C was an equally taboo topic a
decade ago, women’s rights activists interviewed
claim that it is easier to put this violent and harmful
act in which the girl child has no say on the agenda
because “in FGM/C, the girls are victims” (inter-
view, 2017). Therefore, advocacy against FGM/C is
related to children’s rights. Abortion, on the other
hand, relates to a woman’s right to make decisions
concerning her body, including how many children
she wants—if any—and when she wants them.

In sum, were the women’s movement to ad-
vocate for abortion liberalization, it would face
backlash not only from the Islamist state but also
from the community at large. One activist summed
it up thus:

It is a very sensitive subject and linked to religion in
a state like Sudan. Sudan boycotted the Population
Conference of 1994 for reasons linked to religion.
Family planning and abortion is among these
reasons. Therefore, it was difficult for the feminist
movement to address the issue of abortion; even the
community itself would not accept it. (interview,
2019)

The second reason relates to conservative attitudes
among women’s rights activists and doctors. Young-
er women’s rights activists support a liberalization
of the abortion law and place it within the context
of sexual rights and freedoms. However, the extent
to which the topic is debated is in closed groups on
social media, like Whatsapp. The majority of our
interviewees (including doctors and activists alike)
regard it as morally and religiously wrong. The
women’s movement is therefore divided on wheth-
er the liberalization of abortion is a just cause.
Conservative attitudes are predominantly framed
within religion and social values connected to the
institution of marriage. One activist said:

Extending the circumstances for legal abortion is a
problem. Allowing for abortion means approving
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socially immoral and un-Islamic relations and this
affects young women opportunities for marriage.
(interview, 2019)

It is interesting to note that conservative attitudes
go across Islamic-secular divides. In the words of
an activist:

I know that abortion is made illegal by Islamic laws
... Some progressive young activists are for sexual
freedoms and rights, but as a Marxist I think that
we must be careful so that freedoms may not lead to
commoditization of our bodies, or to prostitution.
(interview, 2019)

While most of those interviewed oppose a complete
decriminalization of abortion, they are open to ex-
panding the circumstances under which abortion
is permitted, such as in cases of fetal deformity. It
was also clear from our interviews that rape is often
regarded as a circumstance in which abortion is
allowed. However, interviewees also expressed that
this right is limited to emergency contraception in
conflict zones. Surprisingly, most of the women’s
rights activists and obstetrician-gynecologists we
interviewed did not know that abortion after rape
is allowed within 9o days. One women’s rights ac-
tivist who works at a trauma center for victims of
sexual violence said:

This is the first time I know of such a law giving
the right of abortion after rape. The question that
came to my mind is why there are ... thousands of
children with unknown fathers [as a result of rape].
(interview, 2019)

This is despite the fact that sexual violence has
emerged as a top priority in the legal reform agenda
of the women’s movement. The focus of women’s
rights activists has been to provide better legal
protection for rape victims, something that culmi-
nated in a legal reform in February 2015.+

It is clear that in their aims to reduce maternal
mortality and strengthen women’s reproductive
rights, interest groups prefer not to address the is-
sue of unsafe abortion. Maybe they are justified in
their focus on abandoning FGM/C and child mar-

riage, as these harmful practices are widespread in
Sudan. The perhaps unintended consequence of
Hippocratic disobedience is that we do not know
the magnitude of unsafe abortion and the negative
effect that it has on the country’s maternal mortality
rate. Given that doctors’ Hippocratic disobedience
means that unsafe abortions are not officially regis-
tered, they remain hidden in official statistics.

Conclusion

Women’s access to abortion in Sudan is politicized
due to its association with zina. When treating
unmarried women suffering complications after
illegal and unsafe abortions, doctors are forced to
maneuver between their commitment to medical
ethics and their compliance with government
laws and policies. Our findings suggest that these
practitioners, in various ways, are subverting state
law and policy through what we term “Hippocratic
disobedience™ protecting a vulnerable group of
women from prosecution to give them dignified
care without prejudice. Although these doctors
personally believe that abortion is forbidden in
Islam, they object to the Islamist state’s dispropor-
tionate and unfair punishment of predominantly
young, unmarried, and socioeconomically vulner-
able women.

Meanwhile, women’s rights activists have not
been mobilizing for the legalization of abortion
due to the restrictive context of an Islamist state
that exercises strict control over and suspicion of
women’s sexuality. As Sudan transitions from the
Islamist-military regime of Omar al-Bashir to a
civilian government, there may be new political
space for a public debate and greater potential for
the advancement of women’s reproductive and
sexual rights. A sovereign council consisting of
both military and civilian actors will rule Sudan
for three years, after which free and fair elections
will be held. The military council and the coalition
representing peaceful protesters have agreed on a
new constitutional declaration that enables reform
of Sudan’s gender discriminatory laws. According
to the constitutional declaration, one of the pri-
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mary aims of the transitional government will be
to “conduct legal reforms that guarantee women’s
rights, by repealing all laws that discriminate
against women, and protect the rights.”™
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Moral Work and the Construction of Abortion
Networks: Women’s Access to Safe Abortion in

Lebanon
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Abstract

This study explores the intersectional effects of criminalization on women’s access to safe abortion in
Lebanon. Building on 119 original interviews with women who have had an abortion and physicians
who offer safe abortion services, the article analyzes women’s experiences through two themes: decision
making and accessibility to safe abortion services. The article finds that a woman’s decision to abort
is morally conflicted and largely dependent on her partner: in the case of single women, this turns on
whether the partner is willing to marry the woman and assume paternity of the future child, while in
the case of married women, this turns on the husband’s agreement with the wife’s decision. Women
use social networks to gain access to information and to clandestine abortion services. Most of the
physicians offering abortion services act as moral gatekeepers, often condemning the woman and
preserving certain social norms rather than advocating for women’s bodily autonomy and free choice.
This article argues that the right to safe abortion is a privilege rather than a right in the restrictive
Lebanese context, since access to services hinges on a woman’s social capital, networks, and ability to
negotiate with partners and physicians. Single women from a lower socioeconomic background stand

out as the most vulnerable.
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Introduction

This study explores the intersectional effects of
criminalization on women’s access to safe abortion
in Lebanon. Lebanon’s Penal Code, which dates
back to 1943, bans abortion except to save the preg-
nant woman’s life. The article explores how women
experience abortion across marital status, religion,
and socioeconomic status and how women who
seek abortion create a space of autonomy in a clan-
destine context. Building on 119 original interviews
conducted between 2003 and 2008 with women
who have had an abortion and physicians who offer
safe abortion services, the article analyzes women’s
negotiations with their partners, allies within their
networks, and physicians through two themes that
emerged from the data material: decision making
and accessibility to safe abortion services.

Since 1969, there have been no attempts to
expand the circumstances under which women can
lawfully seek an abortion in Lebanon. The absence
of liberalization of the law, combined with scant
research on the effects of criminalization, suggests
that abortion is not a public health issue of concern.!
The scant research available has tried to calculate
the number of abortions at one hospital in Beirut
and has explored the attitudes of health profession-
als more generally. For example, William Bickers
attempts to estimate the number of abortions in
Lebanon based on the number of admissions for
spontaneous or induced abortions at the Ameri-
can Hospital of Beirut.> However, there is still no
accurate information on the number of legal and
illegal abortions in Lebanon. (The total number of
legal abortions, including spontaneous abortions,
reported by hospitals to the Vital Data Observatory
at the Ministry of Public Health was 10,913 in 2014.3)
L. Zahed, M. Nabulsi, and H. Tamim assess the at-
titudes of health professionals in Lebanon toward
prenatal diagnosis and termination of pregnancy
for a series of genetic, non-genetic, and non-med-
ical conditions, finding that the highest percentage
of positive attitudes toward abortion (90.5%) relates
to abortions following pregnancies resulting from
rape, while the lowest percentage (20%) relates to
abortions sought by pregnant married women
without their husbands’ knowledge.* The prevailing

literature also emphasizes the fact that criminal-
ization puts a huge burden on health professionals.
For instance, Thalia Arawi and Anwar Nassar ar-
gue that the Lebanese law on abortion should be
amended to allow for abortions based on prenatally
diagnosed fetal malformations because they are
justified in the interest of the fetus and the child’
They note that “obstetricians are confronted with
the burden placed on them under the law to refuse
termination of pregnancy, or, when performing
them, to forge records or deny having done them.™

Furthermore, empirical research on abortion
in Lebanon, especially within the social sciences,
is not currently available. This study is the first of
its kind to explore women’s experiences and physi-
cians’ practices. Unlike other contexts in the Middle
East and North Africa region where restrictive laws
lead to unsafe abortions, Lebanon’s criminalization
of abortion is not an insurmountable obstacle for
women who want to safely terminate their pregnan-
cy under medical supervision” However, the ability
to obtain a safe abortion is a privilege in the re-
strictive Lebanese context, where access to services
hinges on a woman’s social capital, networks, and
ability to negotiate with partners and physicians.
Most physicians who offer abortion services act as
moral gatekeepers, often condemning the woman
and preserving certain social norms rather than
advocating for women’s bodily autonomy and free
choice. Single women from lower socioeconomic
backgrounds are particularly vulnerable in these
negotiations, given that premarital sexuality is still
prone to stigmatization. Thus, marital status and
socioeconomic background shape the possibility of
accessing safe abortion care and the kinds of expe-
riences women have.

The criminalization of abortion in Lebanon

The Lebanese Penal Code established in 1943 both
outright prohibits abortion under all circumstanc-
es and bans the selling of substances used to induce
abortion (arts. 539-546). Under article 541, a woman
having an abortion is subject to imprisonment of
six months to three years, and the person perform-
ing the abortion is subject to imprisonment of one
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to three years. Nonetheless, article 545 stipulates
that a woman who has an abortion to “save her
honor” would benefit from an attenuating excuse.
Although the circumstances under which an abor-
tion is considered to save one’s honor are not stated
in the Penal Code, they include various situations,
such as pregnancy among unmarried pregnant
women and pregnancy resulting from rape. The
benefit of an attenuating excuse also applies to the
person contributing to an abortion in order to save
the honor of a family member or a relative with or
without the woman’s consent.

Presidential Decree No. 13187, dated October
20, 1969, reaffirms the prohibition of abortion but
modifies the Penal Code by permitting it if need-
ed to save the pregnant woman’s life (therapeutic
abortion). Therapeutic abortions are currently al-
lowed based on the conditions specified in article
32 of Medical Ethics Law No. 288 of February 22,
1994, which indicates that the attending physician,
before performing an abortion, must consult with
two other physicians who have also performed a
medical examination, and they all must agree that
the woman’s life can be saved only through an
abortion.

The government of Lebanon voted for the
Universal Declaration of Human Rights and has
ratified a number of international instruments
dealing with health and human rights, including
the International Covenant on Economic, Social
and Cultural Rights and the Convention on the
Elimination of All Forms of Discrimination against
Women.® Lebanon’s ban on abortion is part of a
legal architecture that limits women’s rights gener-
ally in the country. For example, Lebanese women
do not have the right to pass on their nationality to
their children or to a foreign husband. Depending
on their sectarian affiliation, women also suffer
from several inequalities within the country’s per-
sonal status laws.> When ratifying the Convention
on the Elimination of All Forms of Discrimination
against Women, Lebanon therefore entered reser-
vations against several articles:

« article 9(2) (equal rights with respect to nation-
ality of the children);

« article 16(1)(c), (d), (f), and (g) (equal rights, di-
vorce rights, parenting, custody of children, and
the “same personal rights as husband and wife,
including the right to choose a family name, a
profession and an occupation”); and

o article 29(1) (administration of the convention
and arbitration in the event of a dispute between
state parties).

In its concluding observations submitted to the
Lebanese state in 2015, the United Nations (UN)
Committee on the Elimination of Discrimination
against Women called for the decriminalization
of abortion, at least where the pregnancy poses a
threat to the pregnant woman’s life or health and in
cases of rape, incest, and severe fetal impairment.
In 2018, the United Nations Population Fund,
United Nations Development Programme, and UN
Women issued a joint recommendation calling on
Lebanon to develop a national human rights strate-
gy related to sexual and reproductive rights, as well
as to regulate abortion in line with the laws of some
states, such as Tunisia."

Abortion in Lebanon cannot be studied with-
out first understanding the country’s political and
socioeconomic conditions. Since the end of the civil
war in 1990, Lebanon has been highly characterized
by political crises, systematic public corruption,
and governmental disengagement from social prob-
lems. The population’s most basic human rights
(medical care, food and shelter, education, and em-
ployment) are not being met, and social and gender
inequities are commonplace. This is the context in
which women’s rights organizations currently op-
erate in Lebanon. These organizations’ main aims
have been to protect women against gender-based
violence, advocate for the right of Lebanese women
to grant their nationality to children and foreign
husbands, and address the flaws of the personal
status laws (especially those related to divorce and
child custody). Abortion has yet to be tackled as a
major reproductive health right.

Method
I conducted my qualitative study in the five
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mohafazat (provinces) of Lebanon (Beirut,
Mont-Lebanon, South-Nabatiyeh, North, and
Bekaa). I collected data during a six-year period
(2003-2008) through semi-structured face-to-face
interviews (with the exception of one phone inter-
view) with women who have had an abortion and
physicians who offer abortion services. My inter-
view guide for women focused on the following
themes: (1) the context of their discovery of their
pregnancy; (2) their decision to have an abortion;
(3) support received from others; (4) their search
for a physician; (5) their interactions with physi-
cians; (6) accessibility to medical care; (7) secrecy
management; and (8) their personal experiences
of abortion. My semi-structured questionnaire for
physicians was based on the following themes: (1)
reasons for agreeing to perform an abortion in a
clandestine context; (2) cases encountered; (3) how
women formulated their requests for an abortion;
and (4) precautions and secrecy management.

I recruited participants through personal net-
works I had fostered during my 10-plus years of work
in the development sector, as well as through snow-
balling. This represents both the strength and the
limitation of my study: while close relationships of
trust gave me unique access in a clandestine context,
they also resulted in a biased sample, which does
not allow me to generalize my findings to the entire
Lebanese population. All participants gave their in-
formed consent and are anonymized in this article
to ensure confidentiality. Interviews were conducted
in Arabic and lasted between 45 minutes and three
hours. Ethical concerns were addressed by the study
protocol set under the supervision of my advisor
within the context of my PhD dissertation.

Sample characteristics

The sample includes 84 women (ages 18-65 at the
time of the interview) and 35 physicians. The phy-
sicians interviewed were all gynecologists who
offered abortion services and were located in Beirut
(11), Mont-Lebanon (8), South-Nabatiyeh (6), North
(5), and Bekaa (5). They included 29 men and 6
women (ages 34-60 at the time of the interview)
and included members of the following sectarian
communities: Muslim (9 Sunni, 9 Shii, and 4

Druze) and Christian (14).

In sampling the women who had obtained an
abortion, I took the following factors into account:
(1) religious/sectarian community (Sunni, Shif,
Druze, or Christian); (2) geographic region; (3)
socioeconomic background; and (4) marital status.
This theoretical sampling allowed for an intersec-
tional analysis of women’s access to abortion. In
Lebanon, religious views related to the permissi-
bility of abortion are diverse. Jurists of the Hanafi
branch of Islam (followed by most Lebanese Sunni
Muslims) allow abortion at any time during the
first four months of pregnancy (the period prior to
“ensoulment”).”> For the Lebanese Shi‘i, abortion
is also allowed (at any time during the pregnancy)
to save the life of the pregnant woman. Druze and
Christian religions do not permit abortion under
any circumstances. Research on access to safe
abortion suggests that socioeconomic background
(often reinforced by an urban-rural divide) is also
an important determinant. Women with fewer
economic resources are therefore at a higher risk of
seeking a less safe abortion.”

The most important attribute affecting the
way women experience abortion in Lebanon is
marital status. The sample of single women includ-
ed 26 Muslims (12 Sunni, 12 Shi'i, and 2 Druze) and
15 Christians located in Beirut (13), Mont-Lebanon
(8), South-Nabatiyeh (6), North (6), and Bekaa (8).
This sample included different variations of being
socially (and legally) considered “single” or “un-
married” women who have never been married;
women who have concluded the kitab, which is the
formal religious engagement preceding the wed-
ding ceremony; women who have had a “temporary
marriage”; and (iv) divorced women. (Temporary
marriage is practiced within the Shi'l community
in Lebanon and is a contract between a man and
an unmarried woman permitting sexual relations
for a fixed amount of time.* It does not require
witnesses. At the end of the agreed-on period,
the temporary marriage automatically terminates
without any divorce procedure. This contract lib-
erates the individuals involved from religious guilt,
but not fully protecting the woman socially. The
Lebanese state does not forbid temporary marriage
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but it also does not recognize it, and it is also not
accepted by all members of the Shi'l community.)
The common characteristic among all of the single
women interviewed was that their single status
put them in a vulnerable situation when seeking
an illegal abortion because their pregnancies were
attached to stigma and shame.

The sample of married women included 26
Muslims (10 Sunni, 10 Shi‘i, and 6 Druze) and
17 Christians. They were located in Beirut (12),
Mont-Lebanon (7), South-Nabatiyeh (10), North (6),
and Bekaa (8).

Data analysis

I analyzed data using the grounded theory, whereby
data collection and data analysis are conducted in
parallel.s I drew concepts out of each interview and
then categorized them. I then performed a com-
parative analysis and axial coding. My analysis of
patterns within the data yielded the two categories
explored here: decision making and accessibility to
safe abortion services.

Results and discussion

Inspired by Anselm Strauss’s theory of negotiated
order, I conceptualized decision making and ac-
cessibility to safe abortion services as moments of
negotiation.” Throughout the process of discover-
ing the pregnancy and deciding to terminate it in a
clandestine manner, women negotiated with their
partners, allies, and physicians in order to have
access to safe abortion. Following from Strauss’s
theoretical perspective, the decision to terminate
the pregnancy is not predetermined but rather the
result of a negotiation where women and physicians
create, maintain, transform, and are constrained by
the illegality and social status of abortion. My in-
tersectional analysis shows that religious affiliation
has little impact on this negotiation, while marital
and socioeconomic status are the most important
determinants in negotiating access. Unmarried
women from lower socioeconomic backgrounds
are the most vulnerable, but even this group is able
to access safe abortion services in medical clinics.

Decision making: Negotiation with the partner

For most of the women I interviewed, the deci-
sion to terminate the pregnancy was not made in
isolation from their partner. In fact, it was largely
dependent on the partner’s decision to marry and
assume paternity (in the case of single women) or
to agree to the abortion (in the case of married
women).

The most important element in all single
women’s trajectories was the nature of their rela-
tionship with their partner. Among those who were
in a stable relationship, 7 continued the relationship
and got married, while 26 ended the relationship
following the illegal abortion. The seven women’s
reasons for seeking an abortion related mainly to
finance, education, and the desire not to start chil-
drearing at that precise moment. For women who
wanted to continue the pregnancy, the possibility of
an induced abortion was a source of conflict within
the couple because their partners wanted them to
terminate the pregnancy.

For the 26 women who ended their relation-
ships, negotiations with the partner were crucial.
They initially tried to convince their partners to
marry them. They wanted to proceed with the
pregnancy but were nevertheless faced with the
partner’s rejection, which then prompted them to
resort to illegal abortion. The women’s confronta-
tion with their partner about the pregnancy, the
decision of the partner regarding marriage, and the
decision to terminate the pregnancy (or not) were
key moments of negotiation. The discovery that the
partner was not really committed to the relation-
ship and did not have the woman’s welfare as the
primary concern was a painful process.

For example, 21-year-old Massa had been
engaged to her partner for eight months. At the mo-
ment when she discovered that she was pregnant,
she and her partner had already bought a house and
were in the process of furnishing it. They had yet to
set a marriage date. She recalled:

He told me he would think about it [the pregnancy
and the need to get married as soon as possible].
After two days, without any response from him, I
called him. He asked me to get rid of the fetus. I
cried a lot, I begged him. ... He replied, “I do not
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know, I'm not even sure the child is mine” I was
depressed. I did not understand what he was saying,
that the child was not his. Then he told me, “Maybe
you cheated on me.” I decided to have an abortion
because my fiancé did not trust me. ... It was agreed
that the fetus should not be kept, that he should
accompany me to the physician and that he himself
should pay for the operation. He knew I didn’t have
money and as soon as I had some money, I used it
to buy things for the house.

Her partner, meanwhile, was rushing her to have
an abortion because he did not want to lose face
socially. Massa did not break up immediately, since
her partner was an important ally in helping her ac-
cess an illegal abortion. However, the relationship
ended shortly after the procedure.

Another respondent, 36-year-old Nada, had
an abortion a year before our interview. She had
been hoping to marry her partner and give birth
to their child, but these hopes were in vain. She
described her turmoil:

I was completely lost. He called a physician, his
friend. He told him that he knew a close person
who has a problem, who is not married, and who
needs to have an abortion. He did not even tell him
that it concerned him personally. ... I called the
physician on his mobile. I was crying. I could barely
articulate my words. He set an appointment for me.
I went there. ... When I arrived at the clinic, I said
to myself, “I have to be strong, 1 should not cry”
But as soon as the physician asked me what was
happening, I started to cry. This is the time I cried
the most in all my life! I cried over my wasted life. I
could not even breathe. I remember crying like that
once when I was five years old because someone hit
me. The physician told me that it did not matter
and that he had many such cases, that sometimes
even the girl was still a virgin. I was still crying. 1
was in the waiting room. The secretary was sitting
at her desk. She was an old woman, small in size.
She said to me in a reassuring tone, “It’s nothing,
it’s nothing, do not worry. It’s really not worth it It
helped me a lot. This is the only support I have had
in this whole experience.

Partners are also an important ally for married
women. Unlike the single women I interviewed,
only a minority of married women (six) terminated
the pregnancy against their choice. These women

were pressured into an abortion by their husbands
or families. The majority of married women,
however, wanted to terminate the pregnancy. This
group includes three main subgroups: women who
already had at least one child and who did not plan
for the additional child (they invoked reasons of
birth spacing, finances, advanced age, and dis-
agreement with their husbands); women who had
no children and who did not want to have any at
that particular moment (they invoked reasons of
finances and a desire to pursue their education);
and women who had gotten pregnant within the
context of an extramarital relationship.

Rowayda was 35 years old, had been married
for 18 years, and had four children. She explained the
circumstances of her decision to have an abortion:

I did it because, thank God, I have four children.
My house is very small. I have two rooms, one for
my children and another for me and my husband.
Financially, we are not so comfortable. And I have
two children not so old; the nine-year-old and seven-
year-old exhaust me a lot. I did not need one more
child. I needed rest. When the operation was over,
I was relieved. Before the operation, I felt a burden
on my heart. I was desperate. I had two cases of
death in the family. My mother and sister had died
recently. I had a depression. ... I was relieved after
the operation.

Souheir was a 43-year-old teacher who had been
married for 17 years and had daughters aged 8, 10,
13, 14, and 16. She always wanted to have a boy. She
recalled:

I felt that I was carrying a burden on my back, I was
afraid of the pain because it was the first time I had
an abortion ... the physician was understanding
and kind, I was comfortable in his clinic. I did not
feel anything during the operation. ... I felt relieved,
but I was bothered by the fact that it might have
been a boy.

Her husband was at home when she returned:

When I came back home, he said to me, “Thank
God you are safe!” And he started crying. So, I
cried with him. ... He thought like me, that maybe
its a boy, many times, he wanted a boy. ... At the
time of the operation, I did regret it. But it’s over.
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... Sometimes I think about it when it comes to my
mind, but I stop immediately.

Marital status is an important determinant in
women'’s decision-making process. Whereas most
of the single women who were in a stable relation-
ship wanted to continue with the pregnancy, they
felt forced or pressured by partners to undergo an
illegal abortion. These women ultimately made the
decision to abort to avoid the stigma of single moth-
erhood. The married women who terminated their
pregnancies had a variety of reasons for doing so.
However, in both groups, the decision to proceed
with the pregnancy was clearly not the women’s
decision alone.

Negotiating access to safe abortion services

Allies who help women find a physician. Ex-
plaining their pregnancy (and consequently their
sexuality) is a burden experienced by many single
women seeking an abortion. Their pregnancy
constitutes a confirmation of a sexual relationship;
both of these elements (or at least the pregnancy)
have to be kept secret to avoid stigma. In fact,
these elements form an important part of a single
woman’s negotiation with her allies and later her
physician in terms of presenting her case for an
illegal abortion.

Married women may already have access to
a gynecologist, but most single women do not and
therefore must rely more heavily on their networks
and social capital to access safe abortions. Com-
pared to their single women counterparts, married
women interviewed were more at ease in asking
for help and disclosing their situation to a range
of allies. It was only when their regular physician
refused to induce an abortion that married women
truly relied on the help of relatives or friends to
access safe abortion services. In contrast, single
women had to choose their allies with great care
in order for their secret (sexual relationship and/or
pregnancy) to be kept confidential.

These women’s networks were based on kin-
ship and friendship. For example, single women
might ask a family member or friend to help them
find a physician who would perform an abortion.

Family members who became allies most often in-
cluded the woman’s mother, sister, or sister-in-law.
Allies outside of the family included friends and
work colleagues who were aware of the existing re-
lationship. The women describe these allies as “true
friends.”

For example, 23-year-old Salma had an
abortion three months before our interview. She
described the support provided by a friend who was
a nurse:

Initially, I wasn’t aware of anything, I was feeling
dizzy. I asked my friend; she told me that I had to
do a pregnancy test, that maybe I was pregnant. We
bought the test—she bought it. I was afraid to go to
the pharmacy. ... My friend found the doctor, she
talked to him. She explained my situation to him,
she talked to him and made an appointment.

Salma trusted the physician because she trusted her
friend. After the operation, Salma stayed overnight
at her friend’s house. She explained:

She did not blame me. ... She is the only one who
knows my story. She is the only person that I trusted
and she helped me in everything. I just told her and
she offered her help.

Aya, a 23-year-old divorced woman, had entered
a temporary marriage. She did not have children
from her first marriage. After her divorce, she lived
with her parents in her village. She had an abortion
seven or eight months before our interview. Her sis-
ter helped her find a physician. Now remarried (to
a different partner), Aya recounted her experience:

I told my sister. I told her everything. My sister and
I are very close friends. She’s married. At first she
was shocked. ... I stayed at my sister’s house all the
time. My brother-in-law was not aware of anything
[surrounding my circumstances]. He comes home
late in the evening. Every day, I used to ask my sister
if she had managed to find a doctor. The doctor
that I usually go to knows her husband; she was
afraid he might tell him. We had to find another
doctor. Honestly, I do not trust anyone else; your
sister will support you more than anyone else. If
something happens to you and people start talking
about you, it’s as if they are talking about her, while
your friend will leave you in a second. ... When I
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entered the clinic, I was afraid of dying ... I hugged
my sister, and I begged her, “Take care of yourself
and your children, and give mom a big hug for me
... and please do not tell her how I died.” ... My sister
started crying.

Physicians’ gatekeeping role: Negotiating “fault”
and “morality.” Physicians who offer abortion
services do not want to face legal problems later on
and do not want to be recognized as physicians who
offer abortion. Marwan, a physician from Beirut
explained:

Sometimes the girl’s father or someone else files a
complaint against the doctor. It doesnt happen
frequently, but it does happen. We cannot fully give
our trust. ... Some colleagues have had problems.
They helped a woman, and the next day the father
or a family member threatened to sue them.

Physicians’ consent to perform the procedure is
based on their personal assessment of the woman’s
situation, especially her marital status, and the
circumstances surrounding her pregnancy. The
physicians I interviewed mentioned taking the fol-
lowing factors into consideration for single women:
(1) the possibility (or impossibility) of marriage and
(2) the stage of the pregnancy. Majed, a physician
from Mount Lebanon, stated:

At the beginning I used to refuse. Later on, I
accepted doing the operations because the patients
were doing self-medication.

The majority of physicians (26) used the term “fault”
in describing the situation that single women were
in because of their illicit sexual relationships.
Hyam, a female physician from the South, said:

Once a girl arrived. She came from school. She was
carrying her schoolbag. ... She was 16 to 17 years
old. I knew her mother, a decent person. ... She told
me, ‘Auntie, it has been two months since I haven’t
had my period?” ... I explained to her that she was
pregnant. She was terrified. She begged me to help
her. She told me that her mother could kill her. You
feel she’s like your daughter. I made her cry a lot. I
do not want her to have other sexual relationships.
Sometimes I meet her at the market. She lowers her
head. She feels ashamed.

The degree of the pregnant woman’s “fault” is the
point of departure for negotiation for most of the
physicians. As soon as an unmarried pregnant
woman enters a physician’s clinic, she must pro-
vide an account of her behavior, especially if she
is young. She must often admit to having made a
mistake (the sexual act), but the circumstances
surrounding the relationship may help mitigate
the perceived “fault.” According to the physicians
I interviewed, the most commonly used argument
by these women is that they loved a man who
promised her marriage and then abandoned her.
The woman presents herself as a double victim: the
victim of the man she loved and the victim of her
own naivety and love.

Some physicians even suggest hymenoplasty
to women to restore their virginity and thereby
increase their marriage prospects after the illegal
abortion. For example, Diana, one of the women I
interviewed, said that her physician called her a few
months after her abortion and offered to perform a
hymenoplasty free of charge:

I refused. She asked me why. I told her that I was
against this idea. She told me that she herself was
against it, but that if I wanted she would do it.

All physicians I interviewed stated that if the
partner is present and seems committed to the
relationship, they try to convince the couple to get
married. Some even recommend that the partner
declare that the newborn was born at seven months
instead of at nine months to suggest to the public
that the pregnancy occurred after the marriage,
and some physicians will even leave a newborn in
the hospital incubator for one or two days to give
the impression of a premature delivery. In such
cases, physicians are acting as moral gatekeepers by
preserving social norms related to the expectation
that women should not engage in sexual activity
before marriage.

For married women who have many children,
physicians who are aware of the impact of socio-
economic conditions are often willing to terminate
the pregnancy. In addition, if a married woman
becomes pregnant by a man other than her husband
(six physicians cited this situation), physicians will
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also perform the operation to preserve the marriage.
However, physicians, out of fear of possible legal
consequences, will generally refuse to induce an
abortion if there is disagreement within the couple.

Thus, physicians also operate as moral gate-
keepers to preserve social norms related to married
women’s role in reproduction. Physicians indicated
that they do not terminate the pregnancies of all
women who approach them. Rather, they make
their own moral choices based on the circumstanc-
es of the pregnancy and the woman’s relationship
with her partner. Interestingly, religious identity
does not affect this “moral” decision making, since
physicians of all major religious denominations
offer abortion services, in spite of the fact that the
permissibility of abortion varies according to the
different religions. However, some physicians must
separate their role as a doctor from their religious
beliefs, while others are able to reconcile the two.
Of the physicians I interviewed, the Sunniand Shi‘l
ones were able to reconcile their religious beliefs
and the practice of abortion, while the Druze and
Christian ones, recognizing that abortion is not
allowed in their religion, had to separate their role
as physicians from their religious beliefs.
Financial constraints. Socioeconomic back-
ground limits access to safe abortion because the
price of a clandestine abortion can be very high.
In Lebanon, the price of an illegal abortion varies
between USs150 and US$2,400. A number of fac-
tors determine the cost: the physician’s status (that
is, credentials and reputation), the location of the
medical clinic (urban versus rural and economical-
ly privileged versus disadvantaged neighborhood),
the client’s financial means, and characteristics of
the demand (for example, early versus late preg-
nancy). Considering that the minimum wage set by
the government is only US$633 per month, for some
women, the cost of an illegal abortion is almost in-
surmountable.

In the midst of emotions such as fear of the
operation, regret, guilt, fear of punishment, and
relief, women must consider the financial cost of
the abortion. Here too, marital status and socioeco-
nomic background are important determinants.

Of the women I interviewed, married women
from the middle and upper classes were more of-
ten able to have an abortion in a hospital setting
because they were affiliated with health coverage
schemes (for example, the National Social Security
Fund or private insurance plans). In those cases,
the abortion would be registered in the medical
files as a miscarriage. Married women from disad-
vantaged socioeconomic backgrounds who did not
have access to health insurance often had to seek an
illegal abortion at a private clinic.

Feyrouz was a 42-year-old woman who had
been married for 13 years. She had three children,
ages 3, 11, and 12. She had undergone two abortions,
and explained her first:

I got pregnant before having my youngest daughter.
... I told my husband, and he did not allow me to
keep the fetus because he was unemployed. ... I told
my story to the pharmacist. He sold me a medicine
and told me to put two tablets in my vagina. I put
two tablets and started bleeding. We were scared.
My husband accompanied me to my physician. He
[the physician] blamed me. ... I had consulted him
before to ask about getting an abortion, but he had
refused, so thats why I consulted the pharmacist.
... [The physician] did the operation without
anesthesia.

She then recounted her second abortion:

I was afraid of a second hemorrhage. I contacted
my physician and told him that I had taken the
pregnancy test and that the result was positive.
I informed him that if he was not going to do the
abortion, I would take the same medicine. So he
gave me an appointment at the hospital. I went to
the hospital, and my husband accompanied me to
formalize all necessary papers, since I was insured
by the National Social Security Fund. The physician
did not say that it was a voluntary abortion but an
abortion because of bleeding.

However, most single women cannot seek an illegal
abortion through their health insurance or their
family physician because doing so would expose
their double secret of the sexual relationship and (or
at least) the pregnancy, thus causing them shame.
They therefore must seek a clandestine abortion at
a private clinic. The cost sometimes constitutes a
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huge burden.

For example, Nawal, a 23-year-old, had an
abortion about a year before our interview. She had
to secure the funds in a way that was at odds with
her ethics and morals. She explained:

My friend took me to a physician she knew. She
made the appointment for me. Everything was
already set. She said, “Don’t worry. Just bring the
money.” She took care of everything; she spoke to
me, then spoke to the physician. ... The price was a
big problem. At the first visit, I did not have money.
When he set the date for the next day, I had not
looked for it yet. I did not even have US$10 of the
US$400 he requested. Imagine that I had to steal:
Mom had a golden bracelet. I stole it to secure the
money.

Marital status and socioeconomic background
are important factors in determining women’s ac-
cess to safe abortion in the clandestine context of
Lebanon, with single women from disadvantaged
socioeconomic backgrounds standing out as the
most marginalized.

Conclusion

In contrast to women in other developing coun-
tries with restrictive abortion laws, women in
Lebanon are largely able to access safe abortion
services in medical facilities. Nonetheless, access
to safe abortion is not a right but a privilege, with
access hinging on a woman’s ability to negotiate
with partners, allies, and physicians. The process
of negotiating access to safe abortion reinforces
socioeconomic inequalities and patriarchal struc-
tures that constrain women’s options. Against the
legal backdrop of a state that denies women basic
citizenship rights, women cannot make this crucial
decision about their reproductive lives without
first getting a green light from their partners, who
hold an upper hand in the decision-making pro-
cess. Whether or not single women continue with
a pregnancy depends largely on their partners’
willingness to marry them. Meanwhile, married
women must negotiate with their husbands when
deciding whether to continue a pregnancy, thus
making the decision one based not only on the

woman’s personal choice but also on factors such as
the family’s financial situation.

Physicians play both a medical and a social
role in offering abortion services. They allow
women to negotiate access to abortion only under
certain circumstances, which are almost always
in line with prevailing social norms related to
preserving the institution of marriage. Without a
husband’s consent, most physicians will not per-
form the operation unless the pregnancy results
from an extramarital relationship.

On October 17, 2019, anti-corruption protests
erupted throughout Lebanon. The grassroots move-
ment gained momentum and called for a revolution
(thawra). Women have been at the forefront of these
protests, and sexual and reproductive rights are on
protestors’ agenda, making the possibility of social
change in the near future a real one.
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Non-marital Pregnancies and Unmarried Women’s

Search for Illegal Abortion in Morocco
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Abstract

Abortion in Morocco is illegal except to safeguard a woman’s life or health. Morocco has put some sexual
and reproductive health policies into motion that are in line with the standards defined by the World
Health Organization and the United Nations Population Fund, especially after the 1994 International
Conference on Population and Development, but Morocco’s Penal Code continues to criminalize the
practice. This paper explores how proposed reforms to the abortion law that on the surface seem to legalize
abortion in cases of severe health disorders or rape in reality moralize abortion, since vulnerable women
should prove these conditions through lengthy bureaucratic procedures. Drawing on ethnographic
fieldwork on unplanned pregnancies, I examine the social and health inequalities surrounding illegal
abortion. My results show that socioeconomic status, education, geography, and marital status all play a
role in delineating which women are willing or able to obtain an abortion and under which conditions
the abortion takes place. I use the concept of “reproductive governance” to examine the relevance of
rights-based approaches in Morocco, ultimately arguing that the intersection of socioeconomic and
political processes in the country normalizes the risk and occurrence of illegal abortion, particularly for
unmarried women living in precarious socioeconomic conditions, who are not addressed by sexual and

reproductive health policies.'
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Introduction

In this article, I explore the issue of abortion in Mo-
rocco from an anthropological perspective. First, I
discuss it in relation to the wider sexual and repro-
ductive health and rights background of the country.
Second, I situate it in the context of illegality, due to
its current criminalized status. Finally, I look at it
from the point of view of unmarried women who
have had or have attempted to have an abortion.

I analyze the issue of abortion in Morocco by
drawing on a growing body of anthropological de-
bates that examine how struggles for human rights
intersect with processes of “reproductive gover-
Scholars and other advocates argue that
there are competing ways to claim and appropriate
rights relating to reproduction and abortion? The
issue of abortion in Morocco is captured through
the concept of “reproductive governance,” which is
“the mechanisms through which different historical
configurations of actors—such as state institutions,
churches, donor agencies, and nongovernmental
organizations (NGOs)—use legislative controls,
economic inducements, moral injunctions, direct
coercion, and ethical incitements to produce,
monitor, and control reproductive behaviors and
practices.™

In this context, neoliberal development
agendas often emphasize the responsibility of
individuals for their lives, including in sexuality
and reproduction. For example, governmental and
nongovernmental programs may produce specific
“regimes of care” for certain target categories of
the population, and these regimes of care may be
defined both by quantitative parameters (such as
income) and in moral terms (such as a beneficiary’s
perceived vulnerability).’ I address how NGOs en-
gage in processes of “reproductive governance” by
taking care of unmarried mothers. The perspective
of reproductive governance as increasingly “influ-
enced by global confluences that include elements
of activism, finance, medicine, and humanitarian-
ism” is central to my analysis.®

The paradigm of reproductive governance
allows me to question the “configuration of actors”

”,

nance.

involved in Morocco’s discourse on abortion, thus
enabling the problematization of the normative

boundaries of abortion, national sexual and re-
productive health (SRH) policies, NGO programs
targeting unmarried mothers, and women’s expe-
riences (especially those of lower-class, unmarried
women).” This perspective informs my argument
that even proposed reforms are likely to keep abor-
tion in the realm of illegality. Abortion on demand
is not a current prospect in the country, and even if
proposed reforms were to take place, the termina-
tion of pregnancy would continue to be restricted
to “sensitive” cases and would require women to
comply with painstaking bureaucratic or medical
procedures. Such procedures are arguably out of
reach for many women due to family and economic
constraints, as well as physical distance from health
infrastructure.

I argue that reproductive governance unfolds
in Morocco through a multiplicity of neoliberal
and humanitarian policies that focus on individual
responsibility—for example, programs aimed at
assisting unmarried mothers by giving them shel-
ter, health and social care, legal support, education,
and professional training on the condition that they
comply with certain standards of behavior, sexual
conduct, discipline, and commitment to the orga-
nizations investing resources toward their “social
reintegration.” I also claim that the Moroccan state’s
suspended partial legalization of abortion consti-
tutes a peculiar form of reproductive governance,
since the bureaucratic burdens of obtaining a “legal
abortion” under the proposed reforms may have the
perverse effect of incentivizing women to seek illegal
abortions, thus normalizing this unsafe practice.

The background section of this article offers
insight on the Moroccan legal and political frame-
work. My research findings stem from ethnography
on unmarried pregnant women in the country.
Research on abortion in Morocco is politically and
socially sensitive and thus has been largely neglect-
ed. Moroccan public institutions last collected data
on abortion in 1995.° I conducted my ethnographic
research on abortion practices in Morocco between
2011 and 2012, following preliminary fieldwork in
2009 and an investigation of abortion experiences
of Moroccan women living in Italy in 2010.

In Morocco, female sexuality outside of mar-
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riage is socially sanctioned, and extramarital sexual
relations are criminalized under article 490 of the
Penal Code.” Childbirth outside of marriage is also
not legally or socially recognized, which means
that the children of unmarried mothers are exclud-
ed from legitimate descent (nasab).” Although all
women are affected by the illegality and potential
risk of abortion, unmarried women face specific
challenges to sexual and reproductive rights.

Literature on abortion legislation in the Mid-
dle East and North Africa touches on the issue
of abortion in Morocco, as does the literature on
youth sexuality and illegal abortion.”> However, the
issue of abortion has long been at the margins of
socio-anthropological research on women’s health
and human rights. This article contributes to the
existing literature by grounding its conclusions in
extensive ethnography on SRH in Morocco and
emphasizing the importance of subjective experi-
ences and practices.

Abortion is an emblematic example of the
structural challenges faced by Moroccan institu-
tional and noninstitutional actors when attempting
to implement sexual and reproductive rights in the
country. By focusing on poor, young, and unmar-
ried women who cannot afford safe (though illegal)
abortions, I highlight the specific challenges faced
by this group. Excluded from public SRH policies,
these women embody a “legitimate vulnerability,”
a concept by which I refer to the fact that subjects
(unmarried pregnant women and mothers) who
defy the “legitimate” social order become socially
acceptable and care-deserving so long as they can
prove their vulnerability.” I simultaneously analyze
the competing agendas of Morocco’s legal frame-
work on abortion and SRH policies, going beyond a
narrow focus on either the legal, health, or Islamic
perceptions of abortion and SRH. Further, I em-
phasize the controversial shift from a criminalizing
to a moralizing discourse on pregnancy termina-
tion in Morocco that reflects broader humanitarian
policies and ultimately normalizes illegal abortion
while neglecting the issue of a woman’s right to
make choices about her body.

Over the last three decades, human rights and
gender-based approaches have become “powerful

signifier[s]”in Moroccan politics; however, such
rights-based approaches are still largely contested
or unacknowledged in relation to abortion and
reproduction.* Further reflection on the political
usefulness of concepts such as “reproductive rights”
is needed, particularly that which considers not only
the social, historical, and political context of these
rights but also how these rights resonate with the
experiences and views of affected individuals.”

Methods

I conducted field research in Casablanca over 10
months in 2011 and 2012. In particular, I examined
NGO’s efforts to provide care for unmarried moth-
ers. Undertaking this research hinged on a wealth
of bureaucratic procedures to gain approval and
authorization. Because my university did not have
an ethics committee at the time, I directly nego-
tiated the possibility of engaging in ethnographic
fieldwork with seven Moroccan NGOs, which
authorized me to conduct my research through
interviews, observations, and participation in their
activities. Four of the NGOs explicitly targeted un-
married mothers, while the others included them
among their target groups. This allowed me to meet
women with diverse trajectories. None of the orga-
nizations had a focus on abortion, although some
representatives of these organizations had publicly
taken a stance on the issue and raised the topic with
me individually as well as during group meetings
with beneficiaries.

My main source of data came from interviews
with beneficiaries of these NGOs. I interviewed
about 50 unmarried women during their pregnancy
or after childbirth. Most of the women came from
middle to low socioeconomic backgrounds. Their
educational levels were diverse, spanning from il-
literacy to a bachelor’s degree, although most had a
medium to low educational level. Many had failed
at attempts to self-induce abortion or were unable
to access appropriate health care facilities due to
time, distance, or financial barriers. Some of these
women raised the issue of abortion immediately
and discussed the topic openly, while others did
not raise the issue at all in initial discussions with
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me. Establishing rapport—both with the women
themselves and with the professionals serving
them—was crucial, and I have maintained relation-
ships with many of my respondents over the years.

I also met with health professionals at public
and nongovernmental health facilities (health
centers, hospitals, and dispensaries). These in-
cluded medical doctors (general practitioners,
gynecologists, and pediatricians), midwives, nurs-
es, psychologists, and psychiatrists. I contacted
some of them via the NGOs that had authorized
my research and others through academic con-
tacts and previous fieldwork acquaintances. I also
obtained academic agreements with Moroccan aca-
demic institutions and letters of introduction from
Italian and Moroccan universities and research
centers, which were useful in making contacts. I
interviewed key informants in the fields of medi-
cine, law, bioethics and Islam, abortion activism,
and journalism in both Casablanca and Rabat. In
addition, I talked to herbalists in Marrakesh and
observed an abortion-rights-versus-anti-abortion-
rights demonstration on the Mediterranean coast.
Finally, I attended public initiatives and student
meetings on abortion in Casablanca.

Reproductive health and rights in
Morocco: Contested grounds and agendas

The idea of “reproductive governance” suggests that
rationalities in the area of reproduction in Moroc-
co—as elsewhere—may shift based on prevailing
politics. It also raises a question of why the topic of
abortion is so often absent from public discussions
on SRH, rather being cast as an exception to the
local political economy of health.* To address this
gap, I shall outline the field of SRH and rights before
illustrating the normative framework of abortion.
In 2018, expenses for “integrated sexual and
reproductive health services” in Morocco included
those targeted at “[ijncreased availability and use of
integrated sexual and reproductive health services
(including family planning, maternal health and
HIV) that are gender-responsive and meet human
rights standards for quality of care and equity in
access.”” This initiative involved US$668,239 in

expenditures, of which 83% came from the Unit-
ed Nations Population Fund (UNFPA), 10% from
NGOs, and 7% from the Moroccan government.*
These figures do not include the costs of private
health services, which contribute to stratifying
health care asymmetries between rural and urban
areas and between private and public services.

Major issues, such as systemic corruption,
affect health and are addressed through reforms
extending medical coverage to populations cat-
egorized as vulnerable or poor.”® With regard to
SRH, Morocco participated in a program of action
approved by the 1994 International Conference on
Population and Development, which guided the
government in implementing SRH policies.>> Cur-
rently, the notion of SRH is more widely used than
that of “family planning,” both by public health
agencies and NGOs, suggesting that the country
is shifting its approach from one of population
control (adopted in the 1960s) to one of individual
rights.”

Morocco made only limited progress in
achieving Millennium Development Goal (MDG)
5, which focused on “improving maternal health,”
and MDG Target 5B, which aimed to “achieve by
2015 universal access to reproductive health.” Un-
safe abortion was either not included or only briefly
mentioned by Moroccan institutions in reports on
the achievement of the MDGs and by WHO reports
focusing generally on target B of MDGs5 (without
a country-specific focus).” It is also not addressed
in the 2012-2016 UNFPA country program, despite
that program’s emphasis on SRH as a core compo-
nent.> In Morocco, abortion is mostly practiced
illegally; therefore, official public health data is not
available.

The affirmation of SRH rights seems conten-
tious in Morocco, as demonstrated by the difficulties
that women in rural communities face in accessing
reproductive care. Rural regions have historically
been marginalized by the state and suffer from a
chronic lack of health care infrastructure, especial-
ly for childbirth.” Even when they are available, as
in the cities, these services overwhelmingly target
married women and are difficult or even impossi-
ble for young, unmarried people to access.*® Public
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primary health centers that provide SRH services
are mostly located in low-income neighborhoods,
and unmarried women and men rarely access
them for consultations, contraception, or HIV
screening or prevention due to widespread social
stigma surrounding these issues.” In large part,
this is because non-marital and non-reproductive
sexuality defies social norms of respectability (al-
though this view also depends on socioeconomic
status).® For example, although contraception is
available through public health centers and NGO
clinics (such as the Moroccan Association for Fam-
ily Planning), unmarried individuals may not feel
socially safe accessing these venues. Women with
financial means pay for private practitioners for
perceived confidentiality reasons, although these
practitioners are not always available. Contracep-
tive pills and emergency contraception can also be
bought at pharmacies.”

Discourses about SRH rights and policies
coexist with article 490 of the Penal Code, which
sanctions sexual relations outside of wedlock.
Thus, the Moroccan state fosters global notions of
SRH that may collide with its own laws and with
Islamic behavioral prescriptions. Such competing
agendas must be understood in the context of the
post-independence growth of Morocco’s young
and unmarried population, following demographic
transition and socioeconomic changes (including
urbanization, salaried work, the postponing of mar-
riage, and transnational migration)* Some centers
run by the Moroccan Association for Family Plan-
ning—mostly in urban areas—have adjusted to this
changing social landscape by offering youth-cen-
tered services and educational activities* Various
NGOs nationwide also work on SRH issues. In
short, multiple public and nongovernmental actors
intersect in providing SRH services.

In particular, I have analyzed how unmarried
mothers have been identified either as a specific tar-
get for intervention or as part of a broader target by
Casablanca-based NGOs, which hasled to the emer-
gence of “unmarried mothers” as a social category
in the public space and the context in which they
and their children receive care. Notably, over the
last three decades, some NGOs have transformed

the significance of certain social groups, meaning
that some women who are experiencing both ma-
terial and social distress (including children born
out of wedlock) have “become” vulnerable catego-
ries and new targets for humanitarian action’* If
a woman can prove she is “vulnerable,” as defined
by the NGO, she can access certain services—in-
cluding SRH services—either at the NGO itself or
through public and private service providers that
collaborate with them as volunteers or benefactors.
Although the process of assessing eligibility for
services is purportedly meant to combat gender
and sexual stigma, in reality, this process may be
embedded in a compassionate framework that does
not actually “redress injustice.” More importantly,
the fact that women who can prove their eligibili-
ty are able to access SRH services through NGOs
does not resolve the larger issue of the lack of free,
good-quality SRH services for all women, regard-
less of their status. This seems at odds with the
positioning of these services within a social justice
framework.

Ultimately, this creates a paradox of claiming
vulnerability over rights. Beneficiaries of the health,
social, and sexual rights afforded by NGOs must
prove certain conditions in order to be temporarily
entitled to care, such as being a first-time mother,
being at risk, experiencing distress, facing rejection
by family, or demonstrating personal capabilities
such as self-discipline and participation. This neo-
liberal provision of care is thus based on individual
responsibility and, accordingly, “re-moralizes” sex-
ual conduct?* I argue that it is worth considering
how vulnerability is constructed in these policies
and in the proposed legal reforms to Morocco’s
abortion law, as well as in current debates on sexual
and reproductive rights.

Legal framework and the suspended
abortion law changes

Islamic jurisprudence (figh) in Morocco follows the
Maliki School, which completely forbids abortion.
However, the final declaration of the 1971 Rabat
Conference on Islam and Family Planning forbids
abortion after the fourth month unless the mother’s
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life is in danger, suggesting that the view of Islam
on abortion may vary? Such differences in doctri-
nal beliefs about abortion have become important
in politics, as some actors consider Islamic law as a
reason to oppose the practice, while others use such
jurisprudence to claim that abortion may be licit.

Nonetheless, the legacy of colonial laws in cod-
ifying an anti-abortion stance in current legislation
outweighs any potential flexibility of interpreta-
tion® For example, chapter 8 of the Moroccan
Penal Code, titled “Crimes and Offences against
Family Order and Public Morality,” provides that
abortion is legal if it aims to preserve the woman’s
health and is practiced within the first 120 days of
gestation by a physician and with the husband’s
authorization” When there is no husband, or if the
husband cannot or will not authorize an abortion,
the responsible physician must obtain authoriza-
tion from the chief medical officer of the hospital.
The Penal Code also provides that abortion is legal
to save a woman’s life (in which case spousal con-
sent is not required), but another physician must
be consulted before the procedure is performed.3®
In short, abortion always hinges on complicated
bureaucratic procedures. Other articles establish
imprisonment and fines as sanctions for inducing
and publicizing abortion.®

In 2015, the king of Morocco asked the min-
ister of Islamic affairs, the minister of justice and
freedom, and the president of the National Council
of Human Rights to conduct a national consultation
on the issue of abortion involving local organiza-
tions, former ministers of health, justice, and the
family, and experts in psychology, sociology, bio-
ethics, law, and philosophy. The results paved the
way for legal modifications, according to a royal
release from May 2015.4°

In June 2016, the Council of the Government
adopted an initiative to reform Morocco’s Penal
Code (Project of Law No. 10-16).# The reform of ar-
ticles regulating abortion was also included in this
initiative, although the legislative process is cur-
rently on hold.** In April 2018, the Party of Progress
and Socialism filed a bill to amend the Penal Code
to legalize abortion on health grounds in more
cases than the ones provided by the Project of Law

No. 10-16.# The Moroccan Organization against
Clandestine Abortion (AMLAC) expresses a sim-
ilar view. Founded in 2008, AMLAC advocates for
creating a “clear legal framework” for abortion in
order to prevent morbidity and mortality (however,
the organization does not espouse concepts such as
“body ownership”).+

The dynamics of local abortion politics and
the effects of potential legal changes are notewor-
thy. Project of Law No. 10-16 envisages amending
article 453 to permit abortion in more cases but
would still limit abortion to cases of rape, incest,
mental disorder, and serious fetal malformation.
Even then, abortions would be allowed only under
strict conditions. For example, in the case of rape
or incest, abortion would be allowed if performed
by physicians at a public hospital or authorized
private clinic during the first 9o days of pregnancy.
The woman seeking an abortion would need to pro-
vide a document authenticated by the royal public
prosecutor showing that she followed a judicial
procedure. Additionally, an officer of the relevant
province or prefecture would need to be notified.
Women would be required to spend three days in
reflection, during which time they would suppos-
edly meet with social workers who would inform
them about alternatives to and medical issues asso-
ciated with abortion.

These conditions would also apply in cases of
“fetal malformation” (not defined in the proposal)
and genetic pathologies.* However, for those cas-
es, abortion would be allowed up to 120 days of
gestation. The Ministry of Health would be tasked
with creating medical commissions to elaborate on
the examinations and tests required to certify the
malformation or pathology. The same regulations
would apply to a woman affected by a “mental
disorder”; however, she would also be required to
show authorization from her spouse, parents, or
legal guardian. The National Council of the Order
of Medical Doctors would be required to submit to
the Ministry of Health a list of mental disorders for
which abortion would be legal.*¢

The above conditions, regulations, certifi-
cates, and forms of proof construe what I call the
“conditional legalization” of abortion in Morocco.
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These myriad requirements are worth emphasizing
because they would restrain women’s access to
safe abortions, especially for cases that are hard to
disclose or prove. The media has improperly char-
acterized this potential reform as “liberalization,”
but organizations such as the AMLAC do not in-
tend it as such, instead advocating for the reform as
a measure to prevent health and social risks.#” The
proposed bureaucratic procedures would govern
not only abortion itself but also women’s sexual
and reproductive lives. It would be unimaginably
hard to obtain all of the required documentation to
receive an abortion, particularly within the time-
frames provided.

Hence, even were these reforms to be adopted,
they would not conceive of abortion as an individu-
al right, and women would still be pushed to obtain
illegal abortions. Indeed, the proposed reform
dismisses the fact that some women might choose
to interrupt their pregnancy for reasons other than
those permitted by law. It assumes that women’s
bodies must perform their reproductive function,
unless a woman has some higher moral reason to
abort. A woman must prove that she is deserving of
an abortion and that her claims are credible. This
approach reinforces normativity and essentialism
in gender roles and relationships.**

A major contradiction becomes clear from this
analysis. On the one hand, international agencies
proclaim the importance of reproductive health
and (to a much lesser extent) globally conceived
rights and use these claims when cooperating with
Moroccan health institutions. On the other, official
SRH agendas in Morocco tacitly exclude abortion
rights, and laws continue to criminalize the practice
as a crime against family order and public morality.
These competing agendas and the ambiguities of
law reform cannot but undermine any rights-based
SRH policy.

Non-marital pregnancies and unmarried
womenss search for illegal abortion

Given that the reform initiative is currently on
hold, it is impossible to know for certain how it
would affect Moroccan women’s experiences and

push them toward illegal abortions. Therefore, my
analysis below refers to the current framework,
which has not changed since my fieldwork in 2011
and 2012. Nonetheless, even were the framework
to change, it is likely that women who live in the
most precarious socioeconomic conditions (and
even those who do not) would rarely choose to go
through all required procedures to claim the right
to a legal abortion, regardless of whether they “fit”
into one of the admissible categories.

The ethnographic material analyzed here
concerns my research subjects’ search for abor-
tion providers (that is, clinics and practitioners),
their abortion experiences, and sometimes their
(attempted) abortions. These practices need to be
understood by looking at women’s ability to make
decisions governing their lives, but often women do
not or cannot make any decision. Women live their
experiences within their social and relational config-
urations—in other words, within their “local moral
worlds.® They draw on “practical moralities,” and
their attitudes are shaped by intersecting structural
conditions (such as time, distance to facilities, and
availability of practitioners), relational conditions
(such as the support of a partner or family), and
contingent conditions (such as money, transporta-
tion, and conflicting work or familial duties), which
inform their scope of action and may even counter
their intentions and desires>® A consideration of
these aspects may shed light on whether a rights-
based approach to SRH and abortion policies will
resonate with women, and, ultimately, if it will sub-
stantially improve their lives.

AMLAC estimates that trained practitioners
in Morocco perform several hundred illegal abor-
tions each day. This is on top of abortions that
women self-induce through nonmedical means.
National and international estimates suggest the
spread of illegal, yet systematic, abortion and in-
dicate that illegal abortions occur irrespective of
class, generational, and educational distinctions.”

For example, some women may be unable to
raise money for an abortion in time to obtain one,
even if they ask for assistance from friends and ac-
quaintances. This is especially the case if the woman
discovers her pregnancy late or if—for instance, due
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to familial obligations—she has to move across the
country and stops searching for abortion provid-
ers, thus allowing her pregnancy to progress. Visits
home usually demand the use of one’s savings for
traveling and gifts, as well as hiding the pregnancy
from family members. As Mouna said:

I found it out early and I couldnt believe it. I
agreed with my boyfriend to raise money to pay a
doctor ... but it was not enough. In the meantime,
I had to go home and see my family. When I came
back and found a doctor, it was too late. I was told
it was too big and [having an abortion] might have
been dangerous.*

Otbhers, living on precarious and underpaid jobs,
cannot even envisage paying for the procedure
and attempt to self-induce abortion in hazardous
conditions. Traditional domestic methods may be
their first or only abortion attempts; such methods
include herbal concoctions that supposedly induce
bleeding, combinations of certain beverages and
aspirin or other drugs, certain spices, exposure
to the smoke produced by burning specific herbs,
overmedication, toxic substances, and mechan-
ical practices. To date, recourse to misoprostol
(commonly used to induce abortion) has not been
documented in Morocco.»

When women are still not fully aware that
they are pregnant, but fear early pregnancy, they
might try some methods that are used to induce
menstruation but that also have potentially abor-
tive outcomes. When used, these methods might
not be effective, and therefore many pregnancies
are confirmed late.

Some women stated in interviews that they
continued to bleed and thus discovered their preg-
nancies only when their bellies grew or they had
other symptoms. Older women tend to recognize
pregnancy earlier, but they may not be able to
choose whether to continue it due to spousal au-
thorization requirements, even in the clandestine
abortion market. Public hospitals may also provide
abortions if women arrive at the emergency room
after inducing an abortion and describe the induce-
ment as a non-intentional event.

Even when obtaining an abortion would be

feasible in the illegal market, some unmarried
women may decide not to obtain one for moral
reasons, while others might not obtain one because
someone else (perhaps a partner or other family
member) convinces them not to intervene. These
people may convince women to continue their
pregnancies and to give the children up for infor-
mal adoption, sometimes to other family members.
In addition, some NGOs strive to arrange the cus-
tody of these children through formal procedures.
Other NGOs involve their beneficiaries in sex edu-
cation activities to prevent subsequent pregnancies.
These latter NGOs—according to their beneficiary
selection criteria—actually exclude women from
further assistance if they become pregnant again
or if they have more than one child. In any case,
young, unmarried women who attempt abortion do
so within an uncertain relational scenario between
the official and unofficial spheres. These different
spheres ascribe different significance to pregnancy,
its potential disruption, and the legitimacy of fili-
ation’* For example, some young women may not
consider abortion if they expect to marry the father,
but may do so if the marriage prospect falls apart.

Absentorirregular menstruationleavesanam-
biguous space for practices of menstrual induction,
which may not be considered abortive according
to local practices of fertility regulation.® In such
cases, abortion results in juggling uncertainties or,
in other words, “manipulating ambiguity. The
experience of a young woman known as Nawal is
emblematic of such an understanding: she initially
attributed her missing period to her irregular cycle
and fatigue, but also started to suspect pregnancy.
It also illustrates the challenges that women like her
face when confirming pregnancy and in the search
for pregnancy interruption within precarious re-
lational and socioeconomic situations. Unmarried
and living in a small town, Nawal discovered her
pregnancy toward the fourth month and tried
some potentially abortive mechanic and chemical
methods. She explained:

I tried everything ... nine aspirins, I ate lots of
cinnamon and I did fumigations with that stuff I
bought at the herbalist, but nothing worked. But
it was expensive. Now I fear this could have been
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harmful for the baby. After that I drank Coke
with aspirin again and I wore a very tight belt. My
boyfriend would have even been able to pay the
doctor [for an abortion] but it was too late and too
risky.

Another interviewee from a poor neighborhood in
Casablanca, 20-year-old Jamila, managed to have an
abortion soon after she started seeking it. She was
unmarried and engaged in multiple relations, in
which sexual and monetary exchanges overlapped.”
She discovered her pregnancy early on and wanted
to terminate it, so her mother helped her find the
money for a medical abortion in a clinic that her
friends had suggested. Jamila stressed the diverse
socioeconomic and marital statuses of the other
patients and highlighted that abortions were system-
atic and just “normal,” both for the well-off and for
the disenfranchised. Although the experience was
financially demanding, everything ran smoothly in
her case and (because it was relatively easy to access
the clinic) the boundaries of legality and illegality of
this practice appeared to her quite blurred.

Boutaina had a different experience, which
hints at the risks that women incur in the context
of illegal abortions. Boutaina was an unmarried
mother in her 30s and worked as a domestic worker
for affluent families. After returning home from the
private facility where she had her second abortion,
she began to experience complications. She had
not had complications after her first abortion, so
the difficulties were unexpected. Boutaina might
have died from a hemorrhage if a neighbor had not
called the doctor who performed the operation,
who promptly took her to a clinic. Nobody asked
her to explain her story, and she was sent home
once she recovered.

The experience of abortion is shared across
generations of women. As stated by one 25-year-
old, “My mother also had an abortion. ... Of course,
she already had kids and could not bear more.”
This insight poignantly illustrates that the public
debates, which raise abortion as a moral issue as-
sociated with extramarital sex and youth, do not
take into account local realities and may therefore
jeopardize abortion rights advocacy. Although I
explore this question primarily from the point of

view of women who have experienced pregnan-
cy outside marriage, it would be misleading to
assume an exclusive nexus between abortion and
extramarital, “illegitimate” pregnancies and child
abandonments® Doing so would dismiss the fact
that women seek abortions for an array of reasons.
The construction of abortion rights arguments
that associate abortion with “illegitimate” sexual
relations, with specific medical conditions, or with
socially sensitive situations—instead of claiming
abortion as a right ascribed to any woman—re-
produces the Penal Code’s restrictive, moralizing
logic.»

Conclusion

This article highlights the ambiguous status of
abortion in Morocco by situating the issue against
the background of reproductive health and rights.
Since the 1990s, national and international agendas
have espoused the importance of SRH policies.
However, SRH policies in Morocco have yet to
adequately address abortion, which is instead regu-
lated by the Penal Code as a crime against morality,
except in circumstances threatening the pregnant
woman’s life or health. Researchers and policy
makers need to address these competing political
agendas when analyzing what “reproductive gover-
nance” means in Morocco.®®

This is particularly relevant in the context
of proposed legal reforms, which would legalize
abortion only on certain conditions and set forth re-
strictive and complicated bureaucratic procedures.
This “conditional legalization” merely reinforces
the structural barriers to legal and safe abortion.
Notably, the logic underpinning the proposed re-
forms circumscribes abortion to specific medical
or vulnerability cases. This legitimizes a “moral
hierarchy of abortion” by allowing abortion in
circumstances viewed as morally acceptable, while
simultaneously neglecting that abortion is a repro-
ductive right. The proposed legal changes focus on
vulnerable targets who must struggle to comply
with eligibility criteria for health and abortion
care. Such potential reform seems actually coherent
with Morocco’s unequal health care system and the
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neoliberal logic through which governmental and
nongovernmental institutions provide health care
services to individuals on condition of their ability
to demonstrate that they deserve them.

Abortion is a tacitly acknowledged practice in
Morocco, but it is becoming an increasingly debat-
ed political topic. However, the recent application
of Morocco’s anti-abortion law to a journalist who
criticized the government casts a shadow on the
prospect of meaningful law reform.” The recogni-
tion of abortion as a human right is contentious,
and “tensions between how human rights are un-
derstood in supranational conventions and legal
structures and how they are interpreted locally”
must be acknowledged in any analysis.® Interest-
ingly, the process that brought about the law reform
initiative involved (among others) Morocco’s Na-
tional Council for Human Rights, which suggests
that debates on abortion could be viewed as part
of debates on human rights more generally. How-
ever, rights-based approaches to political change
continue to ride on a shifting terrain of conflicting
claims.®

As shown by the case of women experiencing
pregnancy and abortion outside marriage, global
concepts of sexual and reproductive rights as hu-
man rights do not seem to resonate with individuals’
subjective experiences, including their relationship
“to the law, the State and the medical sphere.™* The
individuals with whom I spoke shared stories that
illustrated multilayered social and legal inequal-
ities, gaps among health policies, and individual
decision-making strategies. Nevertheless, each of
these women had her own individual experience,
and we cannot overlook the fact that women seek
and experience abortion irrespective of marital,
educational, or socioeconomic status.

Importantly, many women attempt abortion
in unsafe conditions, due to their financial, tem-
poral, geographical, and relational constraints.
Most of them have experienced life-long social,
economic, and educational inequalities that nec-
essarily inform their reproductive and abortion
experiences. Therefore, simply engaging in legal
reform of abortion will not be enough. The social
and political commitment to counter inequalities

among women should be the ground for substan-
tially affirming sexual and reproductive rights as
human rights.
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Abstract

Abortion remains a highly debated topic in women’s health in the Middle East and specifically in the
occupied Palestinian territories (OPT), where it is illegal in most cases. Abortion access is challenging
and complex due to laws, hospital policies, and the fragmented nature of the OPT and its health care
system. This paper explores several barriers to accessing safe abortion care in the OPT, many of which
are unique to living under occupation and at the interface of multiple legal systems. Legal restrictions on
the provision of abortion services and the negative impact of the occupation on freedom of travel create
a complex landscape in which Palestinian women are forced to navigate multiple legal and medical

systems when seeking abortion services.
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Introduction

Much of the limited data on abortion in Mus-
lim-majority countries excludes the occupied
Palestinian territories (OPT), which include the
West Bank, East Jerusalem, and the Gaza Strip.
The OPT is often excluded in this data because
the West Bank and Gaza Strip are not currently
considered sovereign and there are significant data
limitations in assessing the Palestinian population
living under occupation.' Palestinian women are
subject to geopolitical challenges distinct from
women in other Muslim-majority countries due to
the political situation in the OPT. As a result of the
ongoing military occupation that began in 1967, the
movement of Palestinians within the occupied ter-
ritories is constantly restricted.> This geopolitical
context poses unique challenges to health care de-
livery and access in general, including reproductive
health services.» The OPT has a politically imposed
fragmented landscape of health care providers, and
hospitals are a mix of governmental, private, and
nonprofit.* The obstacles to a sustainable, cohe-
sive health care system contribute to poor overall
health in the OPT, especially for women.s Although
family planning services have long been available
through facilities run by the United Nations Relief
and Works Agency, the government, and nongov-
ernmental organizations, unintended pregnancy
is common.® A 2007 study conducted by Ayesha
AlRifai for the Palestinian Family Planning and
Protection Association (PFPPA) found that 40% of
333 women surveyed in West Bank refugee camps
had undergone an abortion, although the study
also stated that some of those women said their
abortions were spontaneous and involuntary’
Thus, the delivery of reproductive health services
is important in this population. Certain services,
such as access to maternity facilities by women
in labor, have been affected by the mobility re-
strictions imposed by the occupation, leading to
decreased access to post-partum and gynecologic
care and an increasing number of home deliveries
and deliveries at military checkpoints.® There is
also a shortage of obstetricians and gynecologists
in the West Bank and Gaza, with these physicians
being poorly distributed and concentrated in the

private sector, compromising the quality of care
in government institutions.* One qualitative study
conducted in 2002 by Marleen Bosmans and
colleagues found that access to sexual and repro-
ductive health services had become significantly
restricted for both refugees and non-refugees in the
OPT.* They also found that the worsening political
situation and humanitarian crisis had a negative
impact on Palestinian women’s health and rights
by lowering the priority and funding of many sex-
ual and reproductive health policies and programs.
This is important to consider, especially in light of
the fact that Palestine has ratified the Convention
on the Elimination of All Forms of Discrimination
against Women."

Palestinian women are vulnerable to the reali-
ties of occupation, as well as historically patriarchal
social and legal structures. In this paper, I examine
multiple barriers to accessing safe abortion care in
the OPT, many of which are unique to living under
occupation and at the interface of multiple legal
systems. The legal restrictions on the provision of
abortion services and the negative impact of the
occupation on freedom of travel creates a com-
plex landscape in which Palestinian women must
navigate multiple legal and medical systems when
seeking these services. I show how these barriers
are interrelated in the context of occupation and
contribute to a uniquely challenging environment
for obtaining safe abortions. By reviewing the
limited literature on this topic and interpreting a
series of cross-sectional qualitative interviews with
Palestinian women, I aim to illustrate the lived way
in which Palestinian women perceive how these
barriers affect abortion access in the OPT.

Abortion law in the OPT

It is in the unique and complex geopolitical con-
text of the occupation that abortion for Palestinian
women must be considered. Like other countries
in the Middle East, the social context, legal mech-
anisms, religious interpretations, and cultural
factors within the OPT shape much of the con-
versation around induced abortion. In the OPT,
abortion is criminalized under articles 321-325 of
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the Jordanian Penal Code of 1960, which is derived
from colonial French and Ottoman laws.? Ac-
cording to this law, penalties apply to the woman
seeking the abortion and all individuals and health
care professionals who assist her in terminating the
pregnancy.® Article 8 of Palestinian Public Health
Law No. 20, which was passed in 2004, states that
in the West Bank and Gaza, abortion is prohibited
by any means unless necessary to save the pregnant
woman’s life, as proven by the testimony of two
specialist physicians.* Written approval from the
pregnant woman and her husband or guardian
must also be provided, and these records are kept
for a minimum of 10 years. The law reflects and
reinforces the sociopolitical opinion in which in-
duced abortion should be restricted to situations in
which the pregnant woman’s life is in danger, which
is indeed the only situation in which an abortion
can currently be legally obtained in the West Bank
and Gaza.s

Our qualitative study: Voices of Palestinian
women

In 2014, my colleague Megan Diamond and I
conducted a qualitative study consisting of indi-
vidual interviews with 6o Palestinian women on
their perceptions of the religious implications,
social consequences, and accessibility of induced
abortion in the OPT.¢ The recruitment and in-
terviews took place over four weeks in December
2014 at Al-Makassed Islamic Charitable Hospital
in East Jerusalem, which is uniquely situated in
that it is the premier tertiary care hospital serving
Palestinians living throughout the OPT in Jerusa-
lem, the West Bank, and Gaza, allowing for a more
diverse sample. We used convenience sampling
to recruit participants. Inclusion criteria included
non-pregnant Palestinian women over the age of
18 living in Jerusalem, the West Bank, or Gaza.
Eligible participants included patients, female
companions of patients, and hospital staff. The 60
women interviewed ranged in age from 18 to 70
years. The majority of participants were Muslim,
married, and urban dwellers; had a high school
education or less; and had at least three children.

I conducted the interviews in Arabic, and both of
us carried out thematic analysis of the interviews.
Our study was approved by the Harvard Medical
School Institutional Review Board (approval no.
IRB14-4006) and the institutional review board at
Al-Quds University Medical School in Palestine.
Some of the data and findings from our study were
published in Culture, Health and Sexuality in 2017.

Limited access to abortion in the OPT

Our study found that the unique legal and medical
context of the OPT affected Palestinian women’s
access to abortion services.” Access to induced
abortion was generally identified as difficult and
complex due to laws, hospital policies, and the
fragmented nature of the OPT and its health care
system. When asked about the law, women were
unequivocal in their answers. As one lawyer from
Gaza explained in an interview, “Abortion is ille-
gal in all cases, even in extramarital pregnancy. It
is only allowed for health reasons for the mother
or for fetal anomalies. The law doesn’t allow for
anything else, even for unmarried women or rape.
They don’t do it.” Thus, difficulty in access is often
contingent on the reason a woman is seeking an
abortion. When asked whether abortion was easy
to access and whether it was legal, one woman ex-
plained:

I know that no doctor will allow me to abort
without a reason—it’s not easily found here with
us, unless it’s in a private way or through someone
important you know. But still it’s not common. ...
Everything is in secret. If it’s a medical issue for the
woman, then it’s fine. But not for other reasons.

While women were firm in their general under-
standing of the abortion law, they called into
question its application given the complexity of law
while under occupation. As one woman exclaimed,
“There is no nation. There is no law. Who is going
to judge or punish? They won’t get involved unless
there’s a problem like rape. If we had a nation and
a government, then maybe there would be a law.”
Thus, the paralyzinglegal structure in the OPT and
the daunting question of statehood and sovereignty

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 49



S. SHAHAWY / ABORTION IN THE MIDDLE EAST AND NORTH AFRICA, 47-56

not only prevent a true understanding of the scope
of the law but also limit reforms to existing laws.
Reflecting this discordance, one woman living in
the West Bank said, “There is no legal punishment
[for the woman)]. There is no law in the country. But
they’ll punish the hospital or the doctor.” However,
while it may not be universally applied in this way,
the 1960 Penal Code applies penalties both to the
woman seeking an illegal abortion and to the health
care personnel providing her with one. Therefore,
the OPT’s abortion law understandably affects hos-
pital policies and serves as a significant barrier to
abortion access among Palestinian women.

Reflective of the legal context, Palestinian
hospital policies are equally restrictive with regard
to abortion. One of the physicians we interviewed
confirmed this:

We've had alot of cases who come [to Al-Makassed
Hospital to abort] for nonmedical reasons and
unwanted pregnancies, or unplanned. And we tell
them we don’t do them and refer them somewhere
else. [Interviewer: Do you tell them where they
can go?] No no, we just tell them to go elsewhere.

Thus, laws implicating and penalizing health care
providers have contributed not only to a dearth
of abortion services but also to a lack of referral
services. Most women agreed that in Palestinian
hospitals, particularly governmental ones, abor-
tions were done only when the pregnant woman’s
life was in danger or, less commonly, if the fetus
had severe anomalies. Even in these circumstances,
additional barriers often arose: “Even if one doctor
decides that she should abort, she has to consult
a committee of doctors and obtain a letter from
the religious court.” Furthermore, all interviewed
women unanimously confirmed that according to
the policies of Palestinian hospitals, they would
need their husbands’ permission to abort. As one
woman said, “For us here, no wives do things
without their husbands’ permission.” As another
woman noted, abortion was hard to access not only
because of the legal situation in the OPT but also
because a woman “can’t go to the doctor other than
with her husband’s order.” This legal requirement
of physician testimony and subsequent guardian

approval introduces a contrived barrier to access,
placing women in a position that limits their ability
to make decisions about their reproductive health.

Other studies in the OPT have also found
similar barriers to abortion access, including the
need to obtain the authorization of several doctors,
cumbersome requirements for rape and health in-
dications, and the need for spousal consent.®* One
study, based on the results of a 2007-2008 national
survey, analyzed the attitudes of Palestinian nurs-
ing and midwifery students in the West Bank and
Gaza toward abortion and contraception-related
policies.” Its findings suggested the need to incor-
porate instruction on laws and policies related to
sexual and reproductive health into the curricula
of pertinent educational programs. Most recently,
the study carried out by AlRifai for the PFPPA
used quantitative and qualitative methods to assess
safe and unsafe abortions (both spontaneous and
induced) among Palestinian women in the Hebron
Governorate in the West Bank.> The qualitative
part of the study involved focus group interviews
with health and social work professionals and
found that abortion is not an accepted or encour-
aged practice, even among Palestinian health
care providers. Given Palestinian law, hospital
requirements, and negative public attitudes toward
abortion, Palestinian women’s access to abortion
services is severely limited.

Where are Palestinian women obtaining
abortions?

Although abortion is illegal, several Palestinian
organizations are aiding women in obtaining safer
abortions. In 2014, the PFPPA, a Jerusalem-based
nonprofit organization, served more than 70,000
women, including more than 10,000 in need of
abortion-related services. Because abortion is il-
legal and highly restricted in the OPT, Palestinian
women seeking an abortion are forced to turn to
Israeli hospitals, to expensive private Palestinian
clinics, or to self-induced termination. One Pales-
tinian hospital staff member who was interviewed
as a part of our study said, “We know there are
doctors who do it in their private clinics, even if
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they work [in the hospital]. I work in the hospital so
maybe that’s why I know but there are many who
don’t know I suspect. The clinics are not publicized
for their abortions.” Many women interviewees
said that abortion could be obtained in secret
through private physicians in Jerusalem and the
West Bank, though this would cost a significant
amount of money. As one woman explained, “A
private place, ***** [a Palestinian hospital in a
Jerusalem suburb], can abort for any reason with
money compensation, 3,500 shekels. The doctor
doesn’t care if the baby is small or big.” A few wom-
en made reference to women they knew who had
aborted through a private physician. Most often,
these physicians willing to perform illegal abor-
tions were discovered through word of mouth.

The clinics that provide abortions seem to all be
outpatient clinics, therefore limiting post-abortion
care options for women who experience complica-
tions or who have self-induced their abortions. One
Palestinian patient described the abortion she had
through a private doctor:

They told me about a doctor who does it special
but he made me pay him a lot. A Palestinian
doctor here in Jerusalem, friends told me about
him—at first he tells you no, then when he sees
you need it, he does it and he had aborted for
them so he agrees to abort and told me it's my
responsibility. It was at a private clinic. He told me
the shot kills the baby and then he will give me
pills for everything to come down. I didnt go to a
hospital after, I stayed at home.

While neither hospital policies nor the law prevent
hospitals or physicians from providing post-abor-
tion care, some women may understandably
avoid seeking such care out of fear. Some women
we interviewed described the situations in which
post-abortion care is sought. One woman described
the process of a medical termination through a
physician prescription: “[The woman] takes Cyto-
tec from the pharmacy and performs the abortion
at home and she comes to the hospital bleeding. So
to save her life they do an E&C [evacuation and
curettage]. It requires a prescription and they get a
prescription with money from the doctor.”

Other women told stories of themselves or

friends trying to induce their own abortions at
home, with some believing that they had suc-
cessfully caused their own abortion. One woman
said, “I know some who aborted at home: jumped,
carried heavy things, or let her kids jump on her.
And then she aborted and went to the hospital for
cleaning.” One woman described her own attempt:

Every day for 4 months of my pregnancy I would
jump for about half an hour. It would hurt. On the
stairs, off my bed to the floor back to the bed. I
wasn’t merciful to myself at all. It would hurt. I lost
hope that it would abort, but then at 4 months it
aborted at home. I got blood coming down. And
at that point, I was sad. As if I hadn’t tried for this.
So then I came here to the hospital so they put a
pill for pain and they did a cleaning.

Restricted access to abortion can thus lead both to
poor post-abortion care and to increased morbidity
and mortality among women who take abortion
into their own hands. A 2014 documentary, Unsafe
Abortions in Palestine, paints a grim narrative of
the medical and social factors limiting access to
safe abortion services in much of the region, which
results in Palestinian women pursuing unsafe
abortion methods.>> This film received support and
publicity from local and international organizations
such as the International Planned Parenthood Fed-
eration, Juzoor (a Palestinian NGO), and the PFPPA.
As one woman we interviewed said, “She might die if
abortion is not done in a legal way.” Another woman
explained, “Abortion can be dangerous to the mom’s
health. If she has an abortion in a place that’s not
reliable or safe, she could have negative effects later,
she could even die after abortion.”

These women’s voices reinforce the well-estab-
lished evidence that shows an association between
unsafe abortion and restrictive abortion laws.»
The median rate of unsafe abortions is 23 per 1,000
abortions in the 82 countries with the most restric-
tive laws, compared with 2 per 1,000 in countries
that allow abortions.>* Abortion-related deaths are
more frequent in countries with more restrictive
abortion laws (34 deaths per 100,000 childbirths)
than in countries with less restrictive laws (1 or
fewer per 100,000 childbirths).» Worldwide, ap-
proximately 42 million women with unintended
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pregnancies choose abortion yearly, and nearly
half of these procedures are unsafe.>¢ Five million
of these women will suffer long-term health com-
plications, and about 68,000 die of unsafe abortion
annually, making it one of the leading causes of
maternal mortality.” Nonetheless, less restrictive
abortion laws do not guarantee safe abortions
for those in need, as access to health care is also
required. Both liberalizing abortion law and im-
proving abortion access face social, religious, and
political obstacles.>®

The effect of the Israeli occupation on
abortion access

The obstacles to safe abortion provision and care
are compounded by the realities of living under
occupation. Due to the Israeli military occupation
that began in 1967, Palestinians have been divided
into different territories, namely East Jerusalem, the
West Bank, and Gaza. The West Bank and Gaza are
under distinct Palestinian rule but largely remain
under Israeli military and civil control. East Jerusa-
lem is a highly contested territory, and Palestinians
living there have a “permanent residency” status,
which confers fewer rights than citizenship.” Pal-
estinians in the OPT can carry one of three types of
IDs, each of which defines where they are allowed
to freely travel within the region. The Jerusalem ID
allows holders to reside in Jerusalem and enter the
West Bank; the West Bank ID prevents those living
in the West Bank from entering Jerusalem without
applying for special permission; and the Gaza ID
prevents residents from leaving Gaza. Beyond ID
status, movement is largely restricted within and
from the West Bank by a complex series of bureau-
cratic and physical obstacles, including the need
for special permits to enter Jerusalem, military
checkpoints, roads forbidden to Palestinians, and
an eight-meter-high, 70o-kilometer-long concrete
separation wall that separates the West Bank from
Jerusalem and Israel°

Given the geographically and politically
fragmented nature of the OPT imposed by the
occupation, abortion laws and access differ de-
pending on whether a Palestinian woman lives in

East Jerusalem, the West Bank, or Gaza. When we
asked Palestinian women living in Jerusalem about
the accessibility of abortion services, one woman
responded, “Access is easier here in Jerusalem and
the laws in Jerusalem are light because anyone has
the right no matter what. Even without a religious
indication.” Another woman responded, “It’s easy
if she has an Israeli ID because she can just go to
an Israeli hospital. I don’t know what they do in the
West Bank.”

While residents of Jerusalem have access to
Israeli hospitals and residents of Jerusalem and
the West Bank have access to private clinics if they
can find and afford them, women interviewees felt
that there is virtually no access to abortion services
in Gaza. As one woman from Gaza said, “No, it is
not allowed in any case in Gaza. For any reason.
The doctors don’t allow it in any case. [Interviewer:
Even for medical reasons or fetal anomalies?] Yes,
even so.” Another woman explained, “It is pretty
much impossible in Gaza. ... In Gaza, there are no
private clinics and they can’t leave.” When asked
why there were no private clinics in Gaza, anoth-
er woman responded, “Doctors in Gaza refuse to
completely, based on what I know and my relation
with the community, it’s a small area and everyone
knows everyone.”

Women in Jerusalem seem to have the most
access to abortion due to the availability of both
Israeli hospitals and private clinics, while women
in Gaza seem to have the least due to the absence
of private clinics and the general restrictions on
leaving Gaza. The majority of Palestinian wom-
en do not have access to Israeli hospitals due to
checkpoints, the separation wall, and the need for
special permits to enter Jerusalem. One of the only
alternatives is therefore to pay a private physician
to perform an illegal abortion at a private clinic for
a significant fee, making this option less accessible
to women of lower socioeconomic status. This is
consistent with literature on clandestine abortions
in the Middle East and North Africa, which notes
that such abortions are provided largely by gyne-
cologists and other physicians, with the quality of
service depending on the patient’s ability to pay,
access to pain relief, and the use of modern or tra-
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ditional abortion methods.»* Unlike other studies in
Palestine and the Arab world, the women we inter-
viewed did not frequently mention the option of a
midwife or nurse performing an abortion.» The few
women interviewees from Gaza had special travel
permits that are extremely difficult to obtain.»
These women indicated that there were really no
options for safe abortion in Gaza because hospital
policies are particularly restrictive and there are
no known private physicians willing to perform
abortions. The permits that allowed these women
to leave Gaza for medical treatment would not be
sought by Gazan hospitals on behalf of women
seeking abortion, making it virtually impossible to
obtain a safe abortion as a Gazan woman.

Abortion through Israel: A unique
quandary

Although abortion is illegal under Palestinian law
unless there is a risk to the mother’s life, Palestinian
women are in a unique situation compared to other
women in the MENA region in that they live only
a few miles from a country where abortion is legal,
easily accessible, and even government funded for
its own citizens.> Israel, despite its religious, right-
wing government, is among the world’s most liberal
countries when it comes to abortion. In 2014, the
Israeli Cabinet updated a 1977 law to allow abor-
tion if approved by a termination committee. It is
reported that these committees, composed of two
doctors and a social worker, approve 98% of abor-
tion requests, making abortion widely available to
people living in Israel** East Jerusalem, where our
study was conducted, provides a unique legal and
medical setting in which to evaluate abortion ac-
cess for Palestinian women due to the presence of
Israeli law and Palestinian principles. Interestingly,
Palestinian hospitals in East Jerusalem operate
in a dual fashion, generally applying Palestinian
principles and policies but conforming to Israeli
medical law for legal and malpractice purposes.
The result of this is a complex system in which law
and practice diverge. For example, physicians in
Palestinian hospitals in Jerusalem are legally bound
to recommend abortion during options counseling

for patients diagnosed with fetal anomalies, even
though the hospital itself will not provide termina-
tions for these cases.”

When asked how a Palestinian woman might
access an abortion if refused at a Palestinian hospi-
tal, many women answered that they could obtain
one at an Israeli hospital, to which only Palestinian
women living in Jerusalem or who have permits to
enter Jerusalem from the West Bank have access.
As one woman said:

In Jerusalem, people have access to Israeli
hospitals, even for an undesired pregnancy. ...
They don’t have limits to 120 days like we do.
Anytime she wants a termination, inshallah
[God willing] even the day before she’s due,
they’ll do it for her. ***** [An Israeli hospital]
and other hospitals are private anyway and they
have a committee but it’s easy for a lot of things:
unwanted pregnancies, illegal pregnancies, rape.
They’ll do it for anyone. So anyone who intends
to get an abortion and can't get one here [at Al-
Makassed] can go to them.

One woman said, “My sister’s sister-in-law was preg-
nant with a baby with Down syndrome and she came
here [to Al-Makassed Hospital] and they wouldn’t
abort so she went to ***** [an Israeli hospital] and
got an abortion.” As permanent residents, Palestin-
ian women who live in East Jerusalem but are not
citizens of Israel are still part of the Israeli health
care and insurance system, and thus theoretically
have access to abortion.®* Palestinian women who
do not live in East Jerusalem but have access to Je-
rusalem through special permits can also potentially
access abortion, although they would have to pay a
significant amount of money out of pocket given that
they are not part of the Israeli health care system.
As one woman explained, “It’s expensive for her to
come to do it [an abortion] at an Israeli hospital. But
they won't do it for her at a Palestinian hospital in
Jerusalem. For Israelis, they’ll do it for them for free
because they have insurance. But Palestinian women
often don’t.”

While Israeli clinics and hospitals provide a
unique option for a limited group of Palestinian
women to obtain abortion services, the barriers to
accessing abortions through the Israeli system are
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not only geographic and financial but psychological
and political. One interviewee living in Jerusalem
expressed her strong feelings about abortion access
at the intersection of multiple legal systems:

We consider ourselves an occupied country. Israeli
law is stronger than Palestinian law in Jerusalem.
The West Bank has different laws. Israel is of course
concerned with women’s rights more. They don't
have a religious view on it anyway. If anything,
they let her abort more. So in the environment
that Ilive in, I don’t let Israeli law decide my rights
or that I have to abort. This is my decision and
my husband and my home and family’s. I run
by Palestinian laws. Israeli law definitely allows
abortion more. But Palestinian law does not and
that is what I follow.

In this way, Palestinian women might feel loyalty
to their own laws and customs when it comes to
reproductive health rights, even if they are more
restrictive, in sociopolitical solidarity and moral
resistance against the occupier. The women we
interviewed made direct reference to this sense
of loyalty many times, indicating that procreat-
ing directly defied the occupying force.»® As one
woman explained, “To have a baby here is a form
of resistance and annoyance to our occupier. ... I
don’t support a woman who jumps and jumps to
abort the baby. Why should the Palestinian wom-
an not have children? She should have! In order
to challenge the occupier.” This glorification of
motherhood and procreation has a well-estab-
lished history in the OPT, developing in response
to Zionist political agendas since 1948 to ensure
that the Israeli population in Israel far outnumbers
the Arab one.* One of the main characteristics of
the occupation has been the containment of the
Palestinian population within restricted areas and
the systematic movement of Israeli settlers onto
Palestinian land in East Jerusalem and the West
Bank.# As a result, population growth and control
have become crucial instruments for both Israelis
and Palestinians, each attempting to outnumber
the other to gain control over land.* The Palestin-
ian Liberation Organization and the Palestinian
Authority supported this pro-natalist policy among
Palestinians as a form of resistance to occupation.*

In this way, motherhood acquires a political status
among Palestinians that may be empowering but
not necessarily challenging to traditional gender
roles or to the standing social order.+

As Rhoda Kanaaneh points out in her book
Birthing the Nation: Strategies of Palestinian Wom-
en in Israel, one of the effects of occupation has
been the politicization of reproduction, procre-
ation, fertility, and most of all, the source of these,
the Palestinian woman.# Women have come to be
considered the markers of national boundaries,
with the duty to produce the babies that the nation
requires.* This, in turn, informs the ways in which
Palestinian women make and judge reproductive
decisions, evident in the way some of the Pales-
tinian women we interviewed resisted abortion on
these nationalistic grounds.# This politicization of
reproduction is not unique to Israel and Palestine, as
the idea of “power in numbers” has been influential
in many postcolonial nations and for dispossessed
minorities striving to assert their legitimacy.+

Given the distrust of the Israeli occupation,
many interviewees expressed doubt about the in-
tentions of the Israeli physicians who performed
abortions for Palestinian women.® As Kanaaneh
points out, one of the major effects of both Israelis
and Palestinians politicizing reproduction has been
the development of distrust, especially on the part
of Palestinians, of family planning initiatives and
medical care.*® Kanaaneh reports in her research
that Israeli motives for encouraging contraception
and abortion among Palestinians are considered
suspect enough that many Palestinian women lie to
the doctors and nurses from whom they seek care.
There has been significant literature about Zion-
ist political movements and initiatives that view
Palestinian fertility as a threat, which some argue
has influenced how contraception and abortion
services are provided to Palestinians in particular.
This has led to distrust even of Palestinian family
planning initiatives, such as those of the United
Nations Relief and Works Agency, the PFPPA, and
the Palestinian Authority.>

This distrust and doubt was reflected in our
interviews with Palestinian women. As one wom-
an pondered, “Maybe Israeli hospitals will do it
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[abortion] to stop Palestinian women from pro-
creating.” Another woman said, “I don’t believe in
Israeli medicine, they’ll just tell Palestinians that
they have fetal anomalies so that they abort.” One
woman related such an incident: “I knew someone,
whom they told at the Israeli hospital to abort for
Down’s syndrome. She didn’t allow it and the baby
was born normal. Maybe this is racism, they want
to get rid of us.” Although this sentiment was rela-
tively common, a few women disagreed. One said:

The goal of medicine in Israel, yes, they are
enemies, but in a medical sense, they’re like Arabs
exactly. I've never seen harm on the part of Israeli
medicine. I think it’s excellent. Arab medicine is
also good. I don't think Israelis harm us medically,
or people say they tell a Palestinian woman to
abort in order to take advantage. This has not
happened. I haven't heard it. 've seen a lot in
this life and this community, I've never heard an
Israeli doctor tell a Palestinian woman to abort in
order to get revenge, I've never heard, this has not
happened at all. Quite the opposite, if you ask an
Arab woman here with a Jerusalem ID, they prefer
Israeli hospitals like ******, because insurance
covers us in Israeli hospitals. ... From what I've
seen the Israeli hospitals are very good.

Whether or not women agreed with the practice
of seeking care at Israeli hospitals, they recognized
that Israel presents an option for legal abortion for
some Palestinian women, a unique situation in the
OPT specifically and the MENA region in general.

Conclusion and future directions

Palestinian women face multiple barriers to ac-
cessing safe abortion in the OPT, many of which
are unique to living under occupation and at the
interface of multiple legal systems. The worsening
political situation and humanitarian crisis has had
a negative impact on Palestinian women’s health by
lowering the priority and funding of many sexual
and reproductive health policies and programs.s
Limitations to abortion access by Palestinian
women include legal restrictions, hospital policy
restrictions, prohibitive prices at private clinics,
fear of stigma induced by the occupation, and
travel restrictions related to place of residence. Be-

cause abortion is illegal under Palestinian law and
highly restricted in the OPT, Palestinian women
are forced to turn to Israeli hospitals, to expensive
private Palestinian clinics, or to self-induced ter-
mination when seeking an abortion. While Israeli
clinics and hospitals provide a unique option for a
limited group of Palestinian women, this reality is
fraught with ethical and political implications that
are keenly felt by Palestinians and complicate the
abortion landscape. Thus, the barriers to accessing
abortion under occupation are not only geographic
and financial but also psychological and political.
A deep understanding of the interplay between
the political and historical context of occupation
and its effects on reproductive rights and choice
is crucial in the war-torn context of Palestine for
those working to provide better support and access
for Palestinian women navigating the intimately
challenging circumstances of abortion.
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Neoliberal Health Restructuring, Neoconservatism
and the Limits of Law: Erosion of Reproductive Rights
in Turkey
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Abstract

Through focusing on the neoliberal “Health Transformation Programme” launched in 2003 in Turkey;,
I show how reproductive law can be modified by neoliberal mechanisms that are implemented with
neoconservative policies and pressures. The paper builds on original data collected in 2014 and 2015
through focus groups and interviews with health practitioners in family health centers and women
receiving reproductive care in Izmir, Diyarbakir, Van, and Gaziantep. The data analysis informed by
writings on the debt economy by Maurizio Lazzarato and Bifo Berardi and transnational feminist theory
demonstrate that neoliberal mechanisms of “dismantling the public” interact with pronatalist policies
and pressures to erode women’s reproductive rights in Turkey. This has resulted in (1) indebtedness of
women through out-of-pocket payments for contraception and abortion, (2) indebtedness of providers
through performance measures, (3) reduction in the quality of reproductive care, and (4) reduction
in access to reproductive care itself (contraception, counseling, and abortion). There is a need to pay
attention to neoliberal mechanisms and the legal framings of reproductive rights to fully understand
the limitations of law and counter the neoliberal and conservative assaults on women’s sexual and

reproductive rights.
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Introduction

Turkey is one of the two countries in the MENA
(Middle East and North Africa) region, along with
Tunisia, that allows abortion on demand. Abortion
was decriminalized in 1983 within the framework
of state demographic policies rather than as a wom-
en’s right. At the turn of the 21st century, neoliberal
reforms, the restructuring of the public health sec-
tor, and the pronatalist and conservative ideology
promoted by the Justice and Development Party
(AKP) have made abortion access difficult for many
women, although the law has not changed.

In this paper, focusing on the neoliberal
restructuring of health care in Turkey through
the Health Transformation Programme launched
by AKP in 2003, I explore how the combination
of neoconservative discourses and neoliberal
mechanisms have modified reproductive law and
curbed women’s exercise of rights. I introduce the
concept of debt economy and examine how it has
affected the governance of sexual and reproductive
health in the public sector by focusing on various
devices, such as the semi-privatization of services,
performance measures, the bureaucratization and
quantification of care, and the transformation of
health professionals’ working conditions and status.
Whereas most scholars who write on neoliberalism
and gender in Turkey use Foucauldian approaches
and highlight discourses rather than economic
mechanisms, I utilize a political-economic lense. I
contribute to the feminist literature on globaliza-
tion and gender by offering a political-economic
analysis of neoliberal health restructuring and re-
productive rights."

Drawing on original fieldwork in Turkey, I
conclude by showing that the combination of neo-
liberal reforms and neoconservatism has brought
about drastic reductions in contraceptive and
abortion services in the public sector, with expect-
edly worse results for young single, poor, and rural
women. The indebtedness of women through out-
of-pocket payments for contraceptive and abortion
care; increased workload of health care workers;
exclusion of family planning counseling, contra-
ception, and initially, voluntary abortion services
from performance measures; and decrease in abor-

tions provided in public hospitals are among the
results of these policies and implementations.

History of reproductive rights in Turkey

Under the Ottoman Empire, abortion, called
iskat-1 cenin (miscarriage of a fetus), was regulated
by religious law and was allowed up to 120 days of
pregnancy on demand and in cases of a threat to
the pregnant woman’s life. With Ottoman mod-
ernization, a rising interest in population statistics,
and concern over the declining Muslim population,
abortion began moving from the religious to the
legal jurisdiction, marking the beginning of bio-
politics.?

The Turkish Republic, established in 1923,
adopted the 1889 Italian Criminal Code, with its
initial Catholic and later eugenic influences. Initially
defined under “crimes against individuals” (1926),
abortion moved to “crimes against racial integrity
and health” and against “general public morality
and family order” in 1936 During the 1930s-1950s,
the country prohibited abortion, contraception,
sterilization, and the provision of information on
contraceptive methods, and it also explored the op-
tion of rewarding of women with six or more children
with medals. These actions reflect a continuation of
the Ottoman Empire’s pronatalist policy, applied
with nationalist and eugenic aims, this time to in-
crease a population that had been depleted through
wars. In the aftermath of the 1960 coup and the new
Constitution, a range of developments—including
the international shift in population policies where-
by growth was viewed as a hindrance to economic
development; the formation of Turkey’s State De-
velopment Agency; the socialization of health care;
the family planning work of public health specialists
such as Nusret Fisek; and an appeal to the Ministry of
Justice in 1958 by the Ministry of Health, university
professors, criminal medicine experts, and the Turk-
ish Gynecological Association to remove the ban on
birth control methods—led to the passing of the Law
on Population Planning in 1965. With this law, birth
control and therapeutic abortions were legalized,
and contraception was regulated under a “family
planning” perspective, with new clinics formed to
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provide free contraceptive care and counseling to
women. Abortion and birth control thus moved to
the medical domain, supervised by the state.

When the global abortion debate reached Tur-
key in the 1970s, the Turkish Medical Association,
Turkish Family Planning Association, and Turkish
Gynecological Association started advocating for
the legalization of abortion on demand. After the
introduction of multiple bills (in 1971, 1972, and
1979) to legalize abortion, and the results of public
health research showing the widespread provision
and use of abortion by doctors and women, and its
link to maternal deaths in cases of unsafe abortions,
in 1983 abortion on demand was legalized through
a revision of the 1965 Law on Population Planning.
The revised law states:

Population policy is defined as individuals having
as many children as they wish to, when they want
to. The state takes the necessary steps to provide
education and implementation of population
planning. Population planning is enabled by the
methods preventing pregnancy. The termination
of pregnancy and sterilization are done under the
supervision of the state. Pregnancy terminations
and sterilizations beyond those provided for under
this law may not be performed.

Even though the bill proposed a 12-week cut-oft for
abortion, objections by the Health and Social Work
Commission led to it being passed with a 10-week
cut-off instead, after which point abortion can be
obtained only in cases of medical necessity. The law
requires a husband’s written consent for married
women seeking an abortion, and parental consent
from minors. According to regulations, in addition
to obstetrician-gynecologists (ob/gyns), general
practitioners who receive training can also perform
abortions under the supervision of an ob/gyn.

In recent years, there has been a reignition of
the abortion debate and the promotion of a pro-
natalist policy by the AKP, the party in power in
Turkey since 2002. Initially calling itself moderate
Islamic, the AKP today can be best described as rep-
resenting “an amalgam of neoliberalism with social
conservatism.” The social policies of AKP have at
their center anti-women and at times misogynist
discourses, policies, and implementations that

reposition women in familial roles, overturning
decades of gains by feminist movements in Turkey
toward the recognition of women as individuals
and citizens in their own right> During the March
celebrations in 2008, then-prime minister Erdogan
announced the government’s plan to introduce
financial incentives for births, which from 2009 on-
ward quickly turned into a formulation of a “three
children per family” (that is, per woman) policy. The
initial sign of this shift of policy—from an antina-
talist stance upheld since the 1960s to a pro-natalist
one—can be seen in 2003, when the government
attempted to redraft the Law on the Rights of the
Disabled to restrict therapeutic abortions (done
after 10 weeks), even in the cases of fetal disability.®
Due to objections by women’s organizations, med-
ical associations, and media, the proposed article
was removed from the draft. Yet Erdogan made a
statement in May 2012, during the closing session
of the International Parliamentarians’ Conference
on the Implementation of the ICPD Programme of
Action in Istanbul, saying that abortion was mass
murder (referencing the killing of 34 Kurdish citi-
zens in Uludere for which his government had been
critiqued). He also condemned Caesarean sections,
declaring both abortion and Caesarean sections to
be “secret plots designed to stall Turkey’s economic
growth and a conspiracy to wipe the Turkish nation
from the world stage.”

Erdogan’s remarks on abortion were met with
criticism from opposition parties and his own
minister of family and social policy, but more im-
portantly with a strong reaction from the feminist
movement in Turkey, which organized nationwide
sit-ins and protests under the slogan “abortion
is a right and a woman’s decision.” As a result of
this activism—together with studies by Mor Cati
(Purple Roof Women’s Shelter), and Kadir Has
University, among others, monitoring the status
of abortion care in Turkey—the government’s
attempts to change the abortion law have been un-
successful.* However, as discussed in this paper, the
neoconservative discourse and pressure from state
officials, applied alongside neoliberal mechanisms
such as performance measures, have led to a serious
decrease in abortion in Turkey.
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As can be seen from this history, reproduc-
tive law in Turkey has been shaped in the context
of population policies instrumentalizing women’s
bodies and sexuality. While the population control
agenda and the restrictions on abortion it brings
persist as the governing legal framework, the years
1965-2009 saw more of a family planning approach
—despite population control approaches applied
to poor women and minorities—which evolved (at
least in reproductive policies) in 1990s to include a
“women’s rights” approach. This was due to Turkey’s
support for international documents emphasizing
women’s sexual and reproductive rights as human
rights, including the International Conference on
Population and Development (ICPD) Programme
of Action, UN Sustainable Development Goals
(SDGs), and the Convention on the Elimination of
All Forms of Discrimination against Women (CE-
DAW), which it ratified in 198s.

Recent steps toward a pronatalist policy
and attempts to change the abortion law are in
contradiction with these commitments. How re-
productive services and rights can be eroded while
still adhering to these commitment and without
any change in laws reflects a need to focus on the
political economic dimension of neoliberalism, as
allied with neoconservatism.

The debt economy

Lazzarato calls the latest stage of neoliberalism
(starting in the late 1990s) the “debt economy.™
In the debt economy, finance dominates every
sector of the economy and society—from housing,
education, and health to public services.” Indi-
viduals, public entities, municipalities, and entire
governments are controlled through debt. The
debt accumulates when colossal sums of public
money are transferred into private hands through
privatization and the imposition (by banks, rat-
ing agencies, and investment agencies) of interest
rates and determination of “appropriate rates” of
unemployment wages, pensions, public services,
and public debt of governments and municipalities.
Through these actions, the public sector (including
the welfare state) is completely dismantled and

privatized, public debt is created, and the state is
turned into a regulator of services, itself bound
to credit and debt mechanisms.” Berardi adds to
this phenomenon the “mathematization of life and
language,” whereby neoliberal ideology submits
production and social life to the most ferocious
regulation, as seen in increasing uses of “efficiency,”
“performance measures,” and the quantification of
welfare and health services and of education.”

Neoliberal health restructuring in Turkey

The neoliberal assault on welfare systems includes
health care restructuring, as seen in the emergence
of a “health reform epidemic,” or, in World Bank
discourse, “health sector reforms.™ These reforms
were largely undertaken in the late 1980s and ear-
ly 1990s in “developing” countries such as Brazil,
Mexico, South Korea, and Taiwan, whose public
sectors were denigrated as corrupt and inefficient
and where markets were seen as a panacea to their
“health care crises” and other problems.*# In Tur-
key, the AKP’s Health Transformation Program
(launched in 2003) also outlined an agenda to
“improve governance, efficiency, user and provider
satisfaction, and the long-term fiscal sustainability
of the health care system” and is part of this global
neoliberal trend.

As in these other geographies, the Turkish
health reform also originated in the late 1980s,
when certain neoliberal economic and health pol-
icies were proposed (for example, the 1987 Health
Services Law) and others (such as TRIPS) were ap-
plied. The reform took shape within the Ministry of
Health through reports prepared by public health
academics of Harvard and Johns Hopkins Univer-
sities, in consultation with World Bank advisers.”

The Turkish health reform shares many char-
acteristics of the neoliberal global health reforms,
such as financial reform, managerial reform,
changes in service provision, decentralization, and
the quantification of services over quality of care
in the name of “cost reduction” and “efficiency.”
Changes in health care provision include the clos-
ing down of the ACSAP (Mother-Child and Family
Planning) Directory, which had specialized in
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reproductive health provision in primary care, and
the introduction of the “family physicians system.”
In this system, health centers (saglik ocagi) and
ACSAP centers were replaced with family health
centers (FHCs) and “community health centers”
(toplum saglik merkezleri) at the primary care lev-
el. Family physicians, the intended “gatekeepers” of
the system, would provide preventative care and re-
fer patients to secondary level for specialized care.”
Unlike the previous system, the family physician
system involved a form of semi-privatized care,
which added to the ongoing privatization of care.
Family physicians work as contract workers who
contract midwives and nurses for a period of two
years, and their wages are based on capitation set
by the socioeconomic development of their region.
Their salaries—as well as those of midwives and
nurses—are subject to performance criteria and
can be cut by up to 20% when they fail to reach
their targets. Furthermore, FHCs, instead of serv-
ing a particular geographic area (as was previously
the case), serve the population that registers under
them. Physicians compete with one another to keep
their patient populations and to maintain patients
with less chronic problems.

A multisite feminist research-advocacy
project

The data used in this paper comes from a larger
multisite feminist research and advocacy project
that my co-researchers and I designed to investigate
the effects of neoliberal health restructuring on
sexual and reproductive rights in Turkey, France,
and the United States. A previous article with Eylem
Karakaya includes findings from FHC health care
workers in Turkey.” In the current paper, adding
women’s voices to those of providers, I focus on the
relationship between neoliberal health restructur-
ing, neoconservativism, and reproductive law and
population policy. Although the focus of this special
section is on abortion, I discuss contraception and
abortion together, since these are intricately linked
rights and practices in the lives of women. When the
right to one is affected, the other inevitably suffers.

Methodology

The overall study includes data collected in 2014
and 2015 from seven cities: Istanbul, Izmir, Antalya,
Van, Eskisehir, Diyarbakir, and Gaziantep. These
cities reflect the geographical variations in repro-
ductive health care access as found in the Turkish
Population and Health Survey, conducted every
five years.® Within a geographical diversity, we
chose cities where we had connections to women’s
organizations and medical associations that would
help us recruit participants. This paper includes an
analysis of four of these cities: Izmir, Diyarbakir,
Van, and Gaziantep. We completed 313 surveys with
women (aged 18-45) in all four of these cities; 103
surveys in Diyarbakir and Antep with reproductive
health personnel who worked in the public sector
at the primary and secondary levels; and 14 focus
groups with women (aged 18-45) and 8 focus groups
and 3 individual interviews with FHC personnel in
all cities except Van. Personnel came from 11 FHCs
and one ACSAP center. All interviews were tran-
scribed verbatim and analyzed using the grounded
theory approach.

The mean age in our focus groups was 355
for women and 36.6 for health personnel. In terms
of marital status, there were more single women
(53.6%) than married women in our focus groups.
The health personnel who participated in surveys
and focus groups were mainly female health work-
ers (77.7% for surveys and 85.7% for focus groups),
with the majority being nurses or midwives (75.7%
of health workers in surveys and 81.8% of health
workers in focus groups). Thus, the results from
health providers reflect the viewpoints of the
feminine labor force on health care restructuring.
In this paper, I utilize focus groups with health
providers and women receiving public and private
reproductive care.

Findings and discussion

Dismantling public health care via neoliberal
mechanisms and the bureaucratization of care

In Turkey, we found that the dismantling of the
public sector in health care is accomplished via
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mechanisms of privatization, the introduction of
hidden and explicit user fees, the introduction of
market concepts such as (the illusion of) “choice” of
provider and “customer satisfaction,” and the intro-
duction of market mechanisms such as performance
measures. In terms of sexual and reproductive
health care, the closing down of the directory for
ACSAP and most of its centers—which had spe-
cialized in providing sexual and reproductive care,
including contraception, abortion, and counseling
and education on sexual and reproductive health—
and their replacement by FHCs and community
health centers (TSMs) affected women’s access to
contraception, family planning counseling, and
abortion.”

Under the new system, FHCs are divided into
four categories (A, B, C, and D), with only A and
B types having an additional room with an ob/
gyn table. Having a general practitioner trained
in intrauterine device (IUD) insertion can move a
center from C or D status to B status. According
to a report by UNFPA Turkey on access to family
planning services and contraception, this differen-
tiation has led to inequality in access to care.?® The
FHC system had replaced the previous teamwork
between physicians, nurses and nurse-midwives,
to a physician-based scheme, where the physician
is transformed into an “entrepreneur” who con-
tracts personnel and pays rent and any material
costs that arise. Nurses and midwives, in turn, have
become contractual workers whose professional
titles are now “family health worker” instead of
“nurse” or “nurse-midwife,” causing them to lose
both professional status and the job security grant-
ed previously by their public worker status. This
semi-private functioning of the centers and the
transformation of the doctor-nurse relationship
into an employer-employee one was not appreciat-
ed by the health workers we interviewed:

The community health centers had to be updated
and adapted to the years 2016s and 2017s and it
wasn’t done. That wonderful system is gone now
and in its place we have a commercial- (pause).
Like the commercial agencies, but we are not that.
In between. We pay the electricity, water, internet,
heating, cooling, everything. Hired five personnel. If

something happens to this place, we pay for it. From
our own thing. We get a tax number and spend
70% of our time with this nonsense [another health
worker in the room interjected “management”] work.
—Mehmet (male), age 52, physician,

A-type FHC, Antep

There are problems both in terms of the money we

receive, and status ... and it’s like a boss-employee

relationship. Intentionally or unintentionally. Even

though they [doctors] don’t pay you, we are in that
position.

—Gul (female), age 35, midwife,

A-type FHC, Antep

Under the new system, performance measures
apply to both hospital and FHC work. Under Tur-
key’s Healthcare Application Communiqué (Saglik
Uygulama Tebligi), which defines performance
points for various health services, a performance
code was initially given only to “therapeutic abor-
tions” (beyond the 10-week legal period), leaving
abortions on demand undefined and thus exclud-
ed from social security coverage. It was only in
2014 that the code was changed to “dilation and
curettage services.” In terms of sexual and con-
traceptive care, in the FHCs, physicians, nurses,
and nurse-midwives are subject to performance
measures in areas such as the rate of referrals, child
vaccinations, and prenatal and infant follow-ups
and can lose up to 20% of their salary if they do
not meet their targets. Nonetheless, they are not
evaluated for sexual and reproductive health
counseling (called “family planning counseling”)
or contraception supply, including IUD inser-
tions. Such performance measures are a neoliberal
market mechanism (used alongside conservative
pronatalist aims) applied through bureaucratic
means, since they are introduced with the aim of
increasing “efficiency” by standardizing measures
of accountability. To better understand the work-
ings of performance measures and their effect on
reproductive rights, I will proceed to the second
arm of the dismantling of the public health care
sector: the bureaucratization of care via digitaliza-
tion and performance measures.

Lazzarato describes the debt economy’s use
of evaluation as a technique to govern the behavior
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of individuals, populations, agencies, and govern-
ments. Berardi discusses in additional depth the
effects of this mathematization of language, dis-
course, and life.> In our research, we observed the
bureaucratization and resultant quantification of
care through performance measures and increased
paper and computer work, which has had direct
consequences on women’s rights to contraception.
Despite the reform’s aims to improve “efficiency,”
providers in our research mentioned an increased
workload and lack of efficiency. Indeed, 86.4% of
health providers stated that their workload had
grown since the health reform. This increase was
due to the performance measurement system and
the newly computerized system, which did not
work efficiently:

Ayse: Sometimes I think that they make us do too
much drudgery ... for example, we print out the
monthly work and transfer it from the computer into
paper work, then you scan and enter it back into the
computer, correct it within the EBES system, send it
... Remove the monthly work. If you already have
a system, why is it this way? Why do you waste so
much paper? If the system goes down, everything is
affected. You can’t send something for hours.
Fatma: yes, this is extra work for us
—Ayse (female), age 37, midwife; Fatma,
age 29, nurse, A-type FHC, Diyarbakir

The performance measures, together with the in-
creased workload (caused by digitalization and the
extra work required by performance measures), af-
fect sexual and reproductive care by decreasing the
quality of care provided and decreasing care itself
that is excluded from performance measures. For
example, the nurses and midwives we interviewed
stated that they were unable to find time to offer
sexual and reproductive counseling and that, due
to a lack of training and work overload, they were
not willing to insert IUDs:

As the workload increases, as one does polyclinic,

and needs to follow the women aged 15-49

[meaning prenatal follow-ups for reproductive-age

women] and checks on obesity, you can’t catch up. If
you do one, the other is definitely left out.

Malin (female), age 42, physician,

B-type FHC, Izmir

In their research on family health center and com-
munity health center providers, Zeliha Asli Ocek
et al. documented problems even with the services
that are under performance criteria (for exam-
ple, in identifying pregnant women and infants
among individuals who did not register with the
family physician) and problems with the quality of
prenatal and infant care.” They also found, as we
did, instances of fraud in prenatal follow-ups and
child immunizations. The ratio of pregnant women
and infants not covered by the new system, as well
as problems in the quality of care, reveal that the
quantification of care does not guarantee its quality
or “efficiency.” Indeed, the World Bank admits that
“the performance-based contracting scheme in
Turkey started out mostly as a ‘pay for quantity’ ap-
proach and does not incentivise the clinical process
dimension in quality of care.”™*

In terms of the decrease in sexual and repro-
ductive care, the decrease in IUD provisions in
FHCs has been detected both by researchers and
by the results of Turkey’s 2013 Demographic and
Health Survey, which show that the use of IUD
among married women fell from 18.8% in 1993 to
16.8% in 2003, with the decrease first visible in 2008
(five years after the beginning of the health restruc-
turing).” A decrease in family planning counseling
has also been reported by both Ocek et al. and
Ceren Topgul et al.*® As they noted, I also found
that the decrease in counseling and IUD provision
are due to an increased workload, exclusion of these
services from performance measures, and lack of
adequate training:

The last time I placed an IUD was last year ... I
don’t find it appropriate to do it here [Interviewer:
Why?] Because there are patients waiting and there
is the time for that patient ... And when you don’t
do something regularly, you lose the pratice. So I try
to refer the patient to where IUDs are placed ... Like
maternal-child health centers.
—Zeynep (female), age 43, midwife,
B-type FHC, Izmir

If it was me, I would not have an IUD placed here.
For example, I went and learned the IUD placement
on a model. How can I do it on a woman, something
I only performed on a model? I can neither place an

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 63



A. DAYI / ABORTION IN THE MIDDLE EAST AND NORTH AFRICA, 57-68

IUD nor do [pap] smears. [Interviewer: Didn’t you
practice before receiving the certificate?] We did not
receive a certificate. A training for 20 minutes only.
—Cicek (female), age 40, nurse,

A-type FHC, Diyarbakir

In addition to performance measures, digitali-
zation, and inadequate staff training, another
bureaucratic mechanism that impedes women’s
access to contraception are periodic problems in
the supply of contraceptive methods to FHCs by
the city health ministries. In all of the cities where
we conducted our research, women and providers
mentioned these periodic irregularities in supply. In
Topgul et al.’s study, family physicians in FHCs also
reported such irregularities, which they interpreted
as reflecting the anti-contraception attitude of the
state and a lack of coordination between the min-
istry, community health centers and family health
centers after the reform. In our study, some health
providers attributed the problems to the Ministry
of Health’s incorrect calculation of their needs or
to not being properly informed when supplies had
arrived. Moreover, Topgul et al. point out the links
between changes in the financing of contraceptive
methods and the lack in supplies. They state that the
supply of contraception in Turkey from 1965 to 2000
was financed mainly by international funds, with
USAID being the largest funder.” When USAID
started to decrease its financial support between
1995 and 1999, the Turkish Ministry of Health had
to finance the methods, which led to decreases in
supply in 2000 and 2001.** The Ministry of Health
decentralized the method acquisition. However,
when this created a standardization problem, the
Ministry recentralized the acquisition. The problem
remains, as public bids in contraception acquisition
involve long processes and include cancellations.
According to UNFPA, no purchases were made by
the Ministry of Health in 2012.

While the reasons for these constant irregular-
ities need to be further investigated and monitored,
the result is the violation of women’s right to free
contraception at the primary level, which leaves
women with the options of paying out of pocket
(becoming indebted), changing to another contra-

ceptive method available at the FHC, or continuing
an unwanted pregnancy. As our interviewees noted:

Fatma: Last year, we had nothing for four months
except for the injection.

Anonymous: Most of the time the ministry buys
it but it doesw’t come to us, waits there. The
municipality doesn’t inform us. There is a waiting.
It’s a two-way problem. Problem emanates 80-90%
from the ministry.

Interviewer: Okay, so when there is nothing and the
woman comes and asks for a method, what do you
do?

Ayse: They become pregnant. Because you know
the pill in the pharmacy is 18 lira. They can’t buy
it. They can buy as much as they can from the

pharmacy, otherwise they become pregnant.
—Fatma (female), age 29, nurse; Ayse (female),
age 37, midwife; anonymous (male), age 43,
physician, A-type FHC, Diyarbakir

There are those who get pregnant. There was no pill

for a while for example, and we saw many women

who got pregnant and gave birth to their whateverth
number child.

—Habibe (female), age 42, physician,

B-type FHC, Izmir

Zehra: In 2008, there was a commnutity health
center below us and nurses from there said that
women could access condoms and pills from the
centers. But a bit later, there was no emergency pill
or birth control pill.
Elif: The nurse in my family health center told me
that she fits IUDs, but that her physician does not
know it. Told me she can fit me one but I know they
don’t provide condoms anymore.

—Focus group with women, Izmir

Interviewer: Is the IUD placed in FHCs here?
Havva: In some but not all.
Interviewer: How about injected contraceptives or
condoms?
Havva: That might be changing according to
location of the center. Some have it but some say
they have problems getting these and forced the
budget and have their unit buy these ... They say at
meetings that they have much difficulty when the
supplies are finished.

—Focus group with women, Antep
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The exclusion of contraceptive care and family
planning counseling from performance measures,
low performance points given to abortion in hos-
pitals, and periodic irregularities in contraceptive
supplies are in line with the AKP’s pronatalist poli-
cy. This ties in to the last part of our findings, which
relates to how conservative discourse and pressure
has led to a decrease in abortion and contraception
access, thus violating women’s reproductive rights.

Conservative discourse and pressure on
providers

In our focus groups, we asked providers and wom-
en about abortion and birth control access in their
cities since the health reform. We were surprised
to learn that not only most of the women but also
most of the health providers were confused about
the legal status of abortion. Some thought it was
banned while others were not sure whether the
legal time limit had been shortened.

Firuze: I would not go to the public hospital. I would
consult my doctor, but if I needed an abortion, 1
would not go to public, since I know that it’s illegal.
Interviewer: Do you think or know that abortion is
banned in public hospitals?
Nuray: The government has such a policy.
Zehra: 1 mean that in practice its not done, not
easily. They make it harder.
Firuze: I know that if the husband consents, it can
be done.

—Focus group with women, Izmir

For example, umm the prime minister, umm telling
women to give birth, I heard that he banned ... I
went to the community health center three years
ago, there was no birth control pill, the president
banned it. [Interviewer: Did they say that?] Mm-
hmm. [Interviewer: At the community center?] Yes.

—Azra, focus group with women, Antep

I know that abortion on demand is banned.
—Irem, focus group with women, Izmir

These testimonies show that the conservative dis-
course that started with Erdogan’s remarks in 2012
that “abortion is murder” was successful in muddy-
ing the waters and creating confusion on the legal

status of abortion, as well as pressure on providers,
without actually changing the law. The decrease in
abortions in public hospitals throughout Turkey
was documented in a recent survey of state hos-
pitals and teaching state hospitals by Kadir Has
University?° Our interviews showed that abortion
has become more difficult in public hospitals in
recent years due to service rejection and to requests
by providers that the pregnant woman obtain her
husband’s or parents’ consent:

if we can collect money, we send the women [we
work with] to private hospitals. When there is no
husband, the public ones reject them anyway. In the
private, there is resistance as well. I have been doing
this job [working at a women’s shelter] for seven
years. For the last three years, we have had serious
difficulties about this [accessing abortion]. The
number of kids we give [for adoption] to protection
services is too many. There are many pregnant
women coming to us, ending their pregnancies and
returning home. They have no other way of hiding
their pregnancies. Why couldn’t you abort? “I had
no money.” But this is a public service. But if it’s
recorded in her social security, anyone can access it
and now they inform the husbands, parents, by text
message ... So, she has no other option.

—Elif, women’s focus group, Izmir

Meryem: In public hospitals now, they dont do
it [abortions] if there is no problem [medical
necessity].
Zeynep: I went and said I do not want this
pregnancy, went to the birthing hospitals. They said
g0 bring your husband, he signs and we do it ... And
I was scared.

—Womenss focus group, Diyarbakir

Health providers also feel pressured to avoid talking
about and providing abortion and birth control and
noted the newly brought scrutiny on the husband’s
signature for abortion, which previously had not
not been so strictly enforced by health providers:

Actually, there is a change [from the community
center model to the family health center model]. A
change in views. How can I say this ... Abortion is
legal, but there is an incentive not to provide it. You
can’t talk about it, talk about this different point of
view. For example, the person says, “I don’t want to
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give birth, I want to use protection,” and you get the
feeling that you are doing a wrong thing mentioning
the methods. ... There is such a change here and
it exists on abortion too. It is legal, so I still don’t
understand why the husband comes. And you take
the husband’s signature.
—Ayse (female), age 39, physician,
D-type FHC, Antep

Among our study participants, single women (most
of them young) stated that they found it difficult
to access contraceptive and abortion care from the
public sector, out of fear or due to real experiences
of being judged for being sexually active. When
they can, single women utilize private care. Fusun
Artiran Igde et al. point to how the legal restriction
of abortion provision to ob/gyns and to general prac-
titioners who work under the supervision of ob/gyns
contributes to urban-rural inequalities in access to
abortion since rural areas lack ob/gyns? Given the
climate of conservative and patriarchal care, where
some providers do not feel comfortable talking to or
treating single women, these new conservative pres-
sures, together with the existing limitations of the
law itself, will disproportionately affect poor women,
young single women, and rural women, who will
be forced to pay out of pocket for contraceptive and
abortion care, to seek unsafe abortions, or to carry
unwanted pregnancies to term.

Conclusion

In this paper, drawing on the writings on the debt
economy and a transnational feminist lens, I have
discussed how neoliberal mechanisms, with their
marketplace-oriented and bureaucratic arms, in-
teract with conservative policies to erode women’s
reproductive rights in Turkey. To summarize, the
neoliberal-neoconservative restructuring of health
care in Turkey has resulted in (1) the indebtedness
of women through out-of-pocket payments for
private contraceptive and abortion care; (2) the
indebtedness of physicians, nurses, and midwives
to the state through salary cuts from missed per-
formance targets (and use of fraud to avoid these
misses); (3) a reduction in the quality of existing
reproductive care (such as prenatal follow-ups); and

(4) a reduction in access to reproductive care itself
(namely contraception, sexual and reproductive
counseling, and abortion).

In Turkey, women’s rights to contraception and
abortion did not come about as a result of demands
by the feminist movement; rather, they emerged in
the context of antinatalist policies combined with
public health concerns regarding maternal deaths.
As Elif Aksit argues, the AKP’s pronatalist policy
can, in one way, be seen as a continuation of the
approach to women’s bodies, reproduction, and
sexuality in Turkey that has been in place since the
late Ottoman period, whereby reproductive rights
are treated in the context of population policies.
The difference from previous times is the extension
of the state’s biopolitics to the regulation of assisted
reproductive technologies (such as infertility treat-
ments and sperm donations) and the application of
neoliberal market mechanisms together with con-
servative ideologies aimed at controlling women’s
sexuality.

I believe that the way in which reproductive
rights in a country are gained and laws formulated
affects the susceptibility of the laws (and rights) to
actual or de facto modifications by market and con-
servative mechanisms. For example, in the United
States, Roe v. Wade, which legalized abortionin 1973,
is phrased as protecting women’s “right to privacy”
in a decision made with the doctor and in which the
state preserves its interests to intervene on behalf
of the woman or the fetus. It is not surprising that
immediately after abortion’s legalization, the Hyde
Ammendment (1977) preventing federal coverage
of abortions was passed. Senator Hyde argued that
this was a not a limitation, since women were free
to choose another (private) provider for abortions.
In the United States, we can also see how neolib-
eral mechanisms (such as increasing malpractice
lawsuits against ob/gyns, changing zoning and
operation room requirements for abortion clinics,
and the defunding of Planned Parenthood) have
been used alongside conservative measures (such
as mandatory waiting periods, parental consent or
judicial bypass for minors, and ultrasounds and fe-
tal heart monitoring before receiving an abortion)
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to make the right to abortion de facto nonexistent
in many states3

While reproductive law in Turkey lacks a
feminist basis and enables the continued instru-
mentalization of women’s bodies through pro- or
antinatalist policies, Turkey’s commitment to ICPD
action plans, the Sustainable Development Goals,
and CEDAW has marked a change at the policy
level from a population control to a women’s right
approach, which is monitored by feminist organi-
zations. Under the ICPD Programme of Action,
states are expected to take all necessary measures
to secure access to health care, including sexual
and reproductive health care, and to consider gen-
der equality and women’s autonomy in decision
making in sexual and reproductive health matters
when developing reproductive health programs
and population-related programs. The Sustain-
able Development Goal on gender equality (Goal
5.6) also includes stipulations for the granting of
universal access to sexual and reproductive care,
including abortion access, stating that governments
should not limit access to abortion on cultural or
religious grounds. Additionally, CEDAW requires
governments to attain gender equality in health
care, including family planning services (art. 12), to
secure adequate access for rural women on family
planning counseling and methods (art. 14(b))* In
CEDAW General Recommendation no. 35, denial
or delay of safe abortions and forced continuation
of pregnancy are considered gender-based violence
(Item 18).3° The results of this study, taken together
with those of others, show that the current state of
affairs on sexual and reproductive health in Turkey
constitutes multiple rights violations in the areas
of access to methods, access to information, and
respecting and enabling women’s autonomy in de-
cision making on reproductive matters.

Feminist monitoring of ICPD, the Sustainable
Development Goals, and CEDAW is important. So
is the inclusion of women’s sexual and reproduc-
tive rights in the agenda of the Turkish feminist
movement after the 2012 mobilizations. While
these provide valuable counter-forces to attempts
to curb abortion and reproductive rights, as this

paper shows, the neoliberal economic context (with
its conservative and increasingly authoritarian
dimensions) should also be critically examined,
and, ideally, a new law that recognizes reproductive
rights as women’s rights and not dependent on the
state, men, and family, should be passed.
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The Right to Abortion in Tunisia after the Revolution
of 2011: Legal, Medical, and Social Arrangements as

Seen through Seven Abortion Stories

IRENE MAFFI AND MALIKA AFFES

Abstract

In this article, we explore the effects that Tunisia’s post-revolutionary democratization process has
had on the right to abortion, drawing on ethnographic material, interviews, and medical files that we
collected between 2013 and 2017, as well as the professional experience of one of us. We show that despite
the existence of a relatively liberal abortion law for more than 40 years, women in Tunisia have trouble
getting abortion care for economic and organizational but also ideological and political reasons. The
existence of the abortion law constitutes but one factor among many others that determine women’s
ability to access abortion services; medical practices and women’s abortion itineraries are caught
up within complex arrangements that entail multiple socioeconomic and cultural factors, political
transformations, the variability of rules in medical and administrative institutions, and contradictory
interpretations of the legal apparatus. Examining the abortion itineraries of seven women we met in a
large hospital in Tunis, we argue that these abortion itineraries shed light on the ordinary constraints
experienced by poor Tunisian women who cannot afford to turn to the private sector. We maintain
that attitudes toward the right to abortion in post-revolutionary Tunisia are problematic and that the
democratization of local society has brought about unexpected consequences that do not extend but

rather reduce women’s rights in the domain of sexual and reproductive health.
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Introduction

This article explores the effects of the democratiza-
tion process in post-revolutionary Tunisia, taking
the domain of sexual and reproductive health as
our field of study. In particular, we investigate
the impact of larger social and political trans-
formations on the right to abortion, drawing on
ethnographic material that we collected from 2013
to 2017. We show that the existence of an abortion
law is only one factor among many others affecting
women’s ability to access abortion services; medi-
cal practices and women’s abortion itineraries are
caught up within a complex configuration that en-
tails multiple socioeconomic and cultural factors,
political transformations, the variability of rules in
medical and administrative institutions, and con-
tradictory interpretations of the legal apparatus.
Only by examining the interactions between all of
these factors is it possible to understand why in Tu-
nisia—where abortion has been legal for more than
40 years—many women experience physical and
moral suffering when they want to abort, and many
are forced to resort to illegal abortion.! In addition,
because of the impossibility of accessing abortion
services, more than 1,000 babies are abandoned
every year by unmarried mothers.>

In the first part of the article, we give a brief
overview of the history of abortion in postcolonial
Tunisia, focusing on the transformations brought
about by the revolution of 2011. We then examine
the cases of seven women who sought abortion care
in public facilities and the legal, administrative, so-
ciocultural, and medical obstacles they had to face.
We argue that their abortion itineraries shed light
on the ordinary constraints experienced by poor
Tunisian women who cannot afford to turn to the
private sector. Their itineraries also show that atti-
tudes toward the right to abortion are problematic
in Tunisia and that the democratization of local so-
ciety has brought about unexpected consequences
that reduce—rather than extend—women’s rights
in the domain of sexual and reproductive health.
In conclusion, we consider whether the democra-
tization process that started in 2011 has improved
women’s access to abortion care or has instead
made it more difficult.

Historical overview

Tunisia is the only Arab country where abortion
for social reasons has been legal for all categories
of women since 1973. The law allows abortion
in medical institutions under the authority of
physicians until the end of the first trimester for
married and unmarried women without marital
consent. Minors, however, must obtain the con-
sent of one of their parents or of a legal tutor in
order to access abortion services at a public facility.
Contraception and abortion care are provided for
free in such facilities. Although the law applies to
all medical institutions, in the private sector rules
about accompaniment and permission for minors
are not so strictly respected, and so most women
who find themselves in “irregular situations” turn
to private clinics or doctors if they can afford them.
The decriminalization of abortion dates back to the
mid-1960s when, influenced by the neo-Malthusian
ideology circulating in the postwar period, the po-
litical elite of independent Tunisia considered the
reduction of the high fertility rate a priority.> For
several decades, Tunisian institutions promoted
family planning and abortion as practices con-
tributing to reducing the number of citizens and
improving their educational and socioeconomic
situations with the aim of engineering a modern
society.* The legalization of abortion and promotion
of family planning were the results of a political
decision made by a modernist elite rather than
the conquest of a women’s movement, as in many
European countries and North America. Thus, in
Tunisia abortion was not introduced as a women’s
right but as an exception in the section of the Penal
Code regulating “murder.” Despite the apparent
secular character of Habib Bourguiba’s rule, to
justify the depenalization of abortion (as in other
fields), he appealed to the religious tradition rather
than to legal or medical arguments. National reli-
gious authorities drew on certain opinions within
the main legal schools of Sunni Islam to state that
abortion is religiously permitted until 120 days af-
ter conception.’

Precise demographic targets, the centralized
and hierarchical structure of the family planning
program, and aggressive public campaigns pro-
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voked abuses and coercive practices that caused
resistance and distrust among the population.® Pa-
ternalistic attitudes among medical personnel were
widespread, and forced contraception and (female)
sterilization were common in the early phases of
the family planning program, which, above all, tar-
geted uneducated, rural, and poor women.” After
the demographic transition took place in the late
1990s, the family planning program lost its impor-
tance; local authorities and international agencies
ceased to focus on it and funds were cut. The emer-
gence of religious conservatism in the early 2000s
and the deep political transformations Tunisia
went through after the revolution of 2011 have con-
tributed to redefining state policies in the domain
of sexual and reproductive health. Although the
abortion law has not been repealed in the wake of
the revolution—despite the attempts of the Islamist
party Ennahdha in early 2013—medical practices
have changed over the last 15 years, showing that
the legal aspect is only one element among many af-
fecting women’s access to abortion care. Social and
religious conservatism has become more apparent,
state control over medical institutions and person-
nel much weaker, and the freedom to act according
to one’s own moral convictions possible, despite the
absence of a law regulating conscientious objection.

Evenifin 2014 the post-revolutionary Tunisian
state dropped all reservations to the Convention on
the Elimination of All Forms of Discrimination
against Women and reaffirmed equality between
men and women in the new constitution, wom-
en’s access to abortion has become more difficult.
Many of the health care practitioners we met did
not consider abortion a human or woman’s right
and believed that offering abortion care is a con-
troversial and morally problematic practice. Terms
such as human rights and reproductive and sexual
rights were generally absent from the discourses of
the practitioners we talked to. This reflects more
largely the absence of an international consensus
on the definition of abortion as a human right: of
all relevant international and regional instruments,
only the Protocol to the African Charter on Hu-
man and Peoples’ Rights on the Rights of Women
in Africa (2003) recognizes abortion as a human

right in specific circumstances. The then Tunisian
president Beji Caidi Essebsi signed the protocol in
2015, but the state ratified it only in 2018.

Tunisia’s and ongoing dramatic
economic crisis has further impoverished the
public health sector, in which staff, equipment,
and medication were already insufficient before
the revolution. According to several of the health

recent

professionals working in public facilities whom we
interviewed, in the 1990s many regional hospitals,
especially those located in western and southern
Tunisia, were severely understaffed and most
medicines were unavailable. Furthermore, Ibtis-
sem Ben Dridi, who worked in the area of Gafsa
in the early 2000s, writes that rural dispensaries
were nearly abandoned and medical personnel
were scarce during this time.> Said Ben Sedrine
and Monji Amami also note that “since the 1990s,
public health services have been undergoing a re-
gression that is causing public health policy to lose
its role as a social regulator in the face of disease
risk.”® The end of President Zine El Abidine Ben
Ali’s rule has also made illegal practices and cor-
ruption in medical institutions more frequent and
uncontrolled. Cases of contracted doctors working
in public medical facilities who redirect patients to
their private offices to obtain services has become
almost ordinary in the field of contraceptive and
abortion care, as recounted to us by many women
and health care providers.

As in other countries that have undergone
dramatic political transformations, in Tunisia the
revolution and the democratization of society have
not meant the reinforcement of women’s rights
in the domain of sexual and reproductive health.
In Russia, for example, the case of maternity care
reforms after the collapse of the Soviet Union
shows that the dissolution of the previous regime
and the introduction of the “spirit of democracy”
are not sufficient to grant women’s rights unless
the economic and political organization of health
care is transformed.” While former regimes in
both countries provided primary health services,
including sexual and reproductive health ser-
vices, the collapse of the system of power brought
about new inequalities and made access to health
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care more difficult. The (re)emergence of religious
conservatism in post-revolutionary Tunisia and in
post-Soviet Russia—and in several other Eastern
European countries, such as Poland—is also a com-
mon feature.” In these countries, the questioning
of women’s reproductive and sexual rights has been
fueled by political actors advocating religious argu-
ments or by religious authorities themselves, such
as the Catholic Church.

Methodology

Before examining the abortion itineraries of seven
women, we would like to stress that this article
is the result of a research collaboration between
Malika Affes, a midwife who has been working in
Tunisian public facilities for more than 20 years,
and Irene Maffi, a social anthropologist based in
Switzerland studying reproductive and sexual
health in the Arab world.® Our analysis draws on
participant observation, the examination of med-
ical files, interviews with women and health care
providers, and the personal experience of Affes as a
practitioner involved in abortion services.

Maffi conducted fieldwork between August
2013 and June 2014 and went on to collect ethno-
graphic material until January 2018 by making
short trips to Tunisia and reading the publications
of local institutions and the media. Participant
observation and interviews took place in one gov-
ernment hospital in Tunis and three public sexual
and reproductive clinics in the area of Great Tunis,
which includes four governorates. Affes has been
in charge of the family planning unit of a large
maternity hospital in the capital for 12 years. She
has directly experienced the transformations of
the national reproductive policies and the financial
crisis of the government health sector. She has been
an actor and a witness in the abortion itineraries
we describe in the reminder of this article. To write
the article, we combined Affes’s medical, legal, and
institutional expertise and Maffi’s anthropological
knowledge. We decided to base our analysis on a few
selected cases that, in our opinion, are qualitatively
representative of the abortion itineraries of many
Tunisian women and give an accurate picture of

the public health care system in the region of Great
Tunis. However, the ethnographic material we use
does not allow for an overview of the abortion tra-
jectories of women from other regions, especially
those living in southern and western rural areas.

Permission to conduct research was obtained
from the Ministry of Health and the Office Nation-
al de la Famille et de la Population, the Tunisian
agency in charge of sexual and reproductive health
services. At the time of our research, no ethics
committee existed at the University of Lausanne,
and therefore we could not get an approval from
this institution.

Abortion itineraries

Lina*

It was early March 2014 when Lina, a 16-year-old
girl, came to the family planning unit of Hospital
T, a large maternity hospital in Tunis, accompanied
by two female guards of a detention center locat-
ed in the capital. She had been arrested for illegal
prostitution and was 13 weeks pregnant. She wanted
to terminate the pregnancy, but her situation was
extremely complicated because she was incarcerat-
ed, was a minor, and carried a late-first-trimester
pregnancy. According to the law, Lina needed to
obtain the consent of one of her parents or of a legal
tutor to access an abortion. In her case, her parents
were not involved in her life, and therefore the
judge had to make the decision. The process took
several weeks because when Lina first came to the
hospital, the judge urged the head of the obstetrics
and gynecology department to make the decision,
refusing to take the responsibility for the decision
himself. After a few weeks of uncertainty during
which the doctor and the judge passed the buck to
each other, Lina eventually obtained permission
to terminate the pregnancy. However, her tribula-
tions were not finished, because the social service
department had refused to register her at the family
planning unit. The opposition of the social workers
was related to the fact that legally, Lina no longer
had the right to get an abortion: at this point, she
carried a second-trimester pregnancy. It was thus
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necessary to resort to a psychiatrist, who wrote a
medical certificate attesting that Lina’s mental
health was at risk and that she needed a therapeutic
abortion. But because she was a minor and preg-
nant, there was yet another procedure that she had
to undergo before getting abortion care. Tunisian
law criminalizes sexual relationships with minor
women even if they consent to it; if a girl under
18 is pregnant, the police must initiate a criminal
investigation to identify the man responsible for
the pregnancy. Therefore, Lina had to undergo an
amniocentesis before getting abortion care so that
the police could carry out a DNA exam, even if it
was almost impossible to identify the offender.

Lina’s case shows that social inequality and
vulnerability, a lack of coordination between legal
and medical public institutions, administrative
rules, and the contradictory effects of various laws
can generate bureaucratic violence and moral and
physical suffering against young girls who seek
abortion services. The interference of the actions of
several individuals and institutions determined a
specific management of time, shaping Lina’s abor-
tion itinerary and personal experience.

Dalenda

Dalenda, a 17-year-old girl from Tunis, came to the
hospital for the first time at the end of November
2013, accompanied by her father. She was 12 weeks
pregnant and wanted an abortion. Her father
gave his permission for the abortion, but Dalenda
needed to meet a social worker first and undertake
a few medical tests. Like Lina, she needed to un-
dergo an amniocentesis to identify the DNA of the
genitor of the embryo. But in Hospital T, women
must wait until 14 weeks of pregnancy to undergo
an amniocentesis. No other methods to collect the
genetic material of the embryo (such as chorionic
villus sampling) were available, meaning that
Dalenda was forced to experience a long and excru-
ciating waiting period and, subsequently, a painful
medical abortion, as the fetus had become quite
large. Indeed, at the time of her abortion, resident
doctors did not want to resort to the technique of
aspiration, which can typically be used during early
pregnancy.

In Dalenda’s case, the social service depart-
ment did not request the intervention of the police,
for reasons we will ignore. The midwife in charge
of abortion asked Dalenda’s father to quickly pay
for the blood group test required before undergoing
medical abortion so that his daughter would not
exceed the three-month legal limit for abortion.
The following day, Dalenda came accompanied
by a woman in her fifties, probably a neighbor or
a relative, as we learned that the girl’s mother had
died many years before when giving birth to her.
Dalenda was hospitalized for the medical abortion
because, according to local medical protocols, after
nine weeks of pregnancy the procedure cannot take
place at home. She was given tablets of misoprostol
and had to stay in a room with several women who
had recently given birth or were about to deliver
their children. A few hours after her hospitaliza-
tion, we went to visit her in the ward to see how
she was doing: Dalenda was crying silently in one
corner, alone, under the apparently indifferent gaze
of the women sharing the room with her. A health
provider approached her and tried to encourage
and comfort her. The provider was moved by
Dalenda’s situation: as a child, the youngest of 10,
Dalenda was neglected; when she became pregnant
(allegedly after having sex with a much older man),
her father drove her out of the house and she took
refuge in one of her sisters” house.

Dalenda’s fragmentary story shows how hos-
pital organizations and administrative procedures
can disregard the rights to privacy and protection
to which a young girl is legally entitled: she was not
offered a private room and could not have a com-
panion, instead being forced to share a room with
married mothers hospitalized for the birth of their
children, whereas she was unmarried and subject
to moral condemnation. As a provider once told an
unmarried woman who had to be hospitalized to
undergo medical abortion, “Do not look at the way
people look at you, do not listen to what they tell
you; ignore them! I am the person in charge of you
and I respect you; I respect your freedom and your
rights.” These recommendations were motivated by
the practitioner’s awareness that many providers in
the Tunisian public sector fail to show respect for
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unmarried pregnant women because social norms
proscribe premarital sexual activity.s

Ahlem

In December 2016, several articles were published
in the Tunisian newspapers reporting the case of a
13-year-old girl residing in a rural area in the north-
east of the country who was going to marry her
rapist, a 20-year-old relative. The girl was pregnant,
and the families had tried to find an arrangement
to preserve their reputations. Until 2017, article
227 bis of the Penal Code allowed rapists to avoid
being incriminated if they married their victim,
regardless of the victim’s age. Before asking a judge
to authorize the marriage, Ahlem’s mother went
to Hospital T because she wanted her daughter to
abort and keep the event secret, as she feared that
were the story to become public, it would ruin her
personal reputation. She was ready to sacrifice
Ahlem’s right to bodily integrity to avoid social
reprobation and shame. When they arrived at the
hospital, the girl’s mother asked the health care
personnel to provide an abortion without initiating
the administrative and legal procedures required by
law. She did not want to go through the social ser-
vice department because it would report the case to
the Brigade for the Protection of Minors. When the
health provider received Ahlem and her mother,
the girl kept playing with the door of the cupboard
as if she were not concerned by the situation. Since
the health provider refused to provide the abortion
unless Ahlem followed the required procedures,
the mother left the hospital with her daughter and
never came back. Because it was socially shameful
for the mother to file a complaint in court—an act
the social service department of the hospital would
demand—the mother and her family eventually de-
cided to organize the marriage with the rapist and
let her daughter keep the pregnancy.

Ahlem’s story shows that sociocultural norms
interact with the law in complex ways. The legal
procedure that was required in Ahlem’s case drove
the mother and her family to accept the marriage
instead of protecting the girl. Ahlem’s mother’s
behavior can be understood when we consider that
even in cases where the victim is not a minor, the

woman often gets an abortion and does not report
the rape in order to avoid the scandal.

Sumaya and Maissa

Sumaya, a woman from Ben Arous, was 25 years old
and had married in February 2017, three months
before coming to the hospital. Because she had
signed the marriage contract, she was legally and
religiously the wife of her spouse. However, in Tu-
nisia, a marriage contract is not considered to be
socially relevant until the wedding ceremony takes
place. Thus, since Sumaya had not yet celebrated
the wedding when she registered at the hospital re-
ception desk, the employee refused to acknowledge
her legal status and sent her to the social service
department, where all unmarried women must
undergo an interview about the circumstances of
their pregnancies. Although an adult and married,
Sumaya could not get abortion care without sub-
mitting to the specific procedures that the Tunisian
state applies to unmarried women.

Like Sumaya, Maissa was from Ben Arous
and came to Hospital T in May 2017. A 17-year-old
high school student, she was already married but
could not get abortion care without first going to
the hospital’s social service department. She had to
undergo the procedures required of minor women
even though, according to Tunisian law, she should
legally be considered an adult. The social service
department asked for the consent of Maissa’s hus-
band and of her mother before authorizing her to
receive abortion care. This was a double infringe-
ment of Maissa’s rights, for in Tunisia, women may
receive an abortion without the husband’s consent
and, if married and an adult, do not need a legal
guardian to take responsibility for this act. Also
problematic was the fact that Maissa needed to end
the pregnancy to complete her studies because the
Ministry of Education does not allow students to
attend school while pregnant. Maissa’s rights to
education and to reproductive freedom were thus
in contradiction, a situation that forced her to make
a decision that was not necessarily in accordance
with her or her husband’s wishes. These two cases
show not only that the legal apparatus sometimes
produces contradictory situations but also that

74

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



I. MAFFI AND M. AFFES / ABORTION IN THE MIDDLE EAST AND NORTH AFRICA, 69-78

actors apply the law by adapting it to their moral
and social interpretations of a woman’ trajectory,
violating the rights that legal norms are supposed
to protect.

Sara

Sara, a high school student from Melassine
who was almost 18 years old, was hospitalized
in Hospital L for a fever and cervical and ingui-
nal lymphadenopathy in March 2017. Without
requesting her legal guardian’s consent, health
providers decided to submit Sara to several tests
for sexually transmitted infections, including
HIV, and an etiologic investigation. They also
performed a gynecological exam during which
they detected a nine-week pregnancy. As writ-
ten in the referral letter sent to the providers
of Hospital T, her case was reported to the
social service department and the Brigade for
the Protection of Minors. She was transferred
to Hospital T because Hospital L does not offer
abortion services like most government hospi-
tals in the country despite the law mandating
them. When Sara met the practitioner in charge
of abortion care, she claimed that she went
to Hospital L for her health disorders rather
than for abortion care. She did not understand
why the providers at Hospital L wanted her
to terminate the pregnancy when she had not
requested it. She stated that she wanted to be
free to make her own decisions and refused to
follow the legal procedures required by the law
in the case of a pregnant woman under 18. The
health provider was surprised by Sara’s story
and shared her feelings of being caught up in a
mechanism in which she was deprived of agen-
cy. Medical logic seemed less important than
social logic in the way Hospital L's health care
providers shaped Sara’s therapeutic itinerary.
Sara was supposed to come back to the hospital
after several weeks to undergo the amniocente-
sis aimed at identifying the DNA of the genitor.
Her father signed the consent for abortion, but
she never came back. She had probably already
planned an abortion in the private sector, where
legal procedures never take place. Most private

clinics and doctors in Tunisia provide abortion
care without investigating the circumstances
of the woman’s pregnancy, marital status, or
age. This means that girls and women who can
afford to turn to the private sector do not have
to go through the same social and legal proce-
dures and thus have more rights than women
who cannot. Providers in the public and private
sectors do not apply the law with the same rigor,
generating discriminations that mark socioeco-
nomic and regional divides. Other inequalities
also exist between women from rural areas and
from central and southern Tunisia and wom-
en living in the capital or in the major coastal
cities. The former have to travel to the capital
or the larger coastal cities if they want to get
abortion care because this service is usually not
available in the areas where they live. In some
cases, even if abortion services are available,
unmarried women who can afford it choose
to travel to another city, as they are afraid to
be seen by family members or acquaintances
if they attend the government clinic of the city
where they live.

Fawziyya

Fawziyya was a 30-year-old woman who lived
in a small city located 200 kilometers from Tu-
nis. She was married, did not have a job, and
belonged to an underprivileged social milieu.
In June 2015, she came to Hospital T to get an
abortion, declaring that she was not married
because, as she confessed, she thought that it
was the only way to avoid involving her husband
in the decision. Fawziyya was unaware that the
law does not require a husband’s consent for an
abortion. The employees of Hospital T’s social
service department wanted to investigate why,
at her age, she was not married and asked for
her birth certificate, on which marital status is
indicated. When they realized that Fawziyya
was married, they immediately suspected that
the pregnancy was the result of an extramarital
relationship and that she was seeking an abor-
tion out of fear that her husband would find out
about the affair. Moreover, the social workers
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of Hospital T required Fawziyya to pay out of
pocket for a sonogram in a private doctor’s of-
fice in order to date the pregnancy and be sure
that she was not already beyond the legal term
to receive abortion care. Fawziyya did not know
that she was entitled to receive all medical ser-
vices in the public hospital and that asking her
to undergo an ultrasound in the private sector
constituted a violation of her rights. Fawziyya’s
story is not uncommon in that most women are
unaware of the law and accept abusive requests
by health care providers or other categories of
actors working in the public health sector such
as social workers and secretaries. Social rules
and moral judgments interfere with the law
and hospital rules, pushing some employees
of the public health sector to misinterpret the
law and infringe on legal norms. Women who
resort to public facilities usually lack the finan-
cial means to obtain an abortion in the private
sector. There is thus a fundamental asymmetry
between patients and health care providers in
the public sector that allows the latter to exert
a power that can seldom be opposed by the for-
mer if they want to obtain the desired services.
Interference in women’s lives can be very detri-
mental, as health practitioners can deny them
abortions or make their abortion itineraries
excruciating.”

Conclusion

The abortion stories narrated above uncover
several prevalent practices and attitudes among
health professionals in Tunisia’s public sector in
the wake of the 2011 revolution. First, they show
that despite the existence of a relatively liberal
abortion law, women in Tunisia have trouble
getting abortion care not only for economic
and organizational reasons but also for ideo-
logical and political ones. The predicaments of
the public health system that appeared as early
as the mid-2000s have become more apparent
in the aftermath of the revolution and the po-
litical and economic crisis that it has spurred.*
Religious and moral attitudes requiring women

to follow tortuous abortion itineraries have be-
come more common, refusal to offer abortion
care has become a reality in many public hos-
pitals, and travels to obtain abortion services
have become necessary since many regional
hospitals and family planning clinics no longer
offer them.

Second, the decriminalization of abortion
enacted by Tunisia’s first president in an effort
to achieve the desired demographic goals of
the independent state was and remains an ob-
ject of religious, moral, and social contention
in medical settings.» In Tunisia, as in many
European countries where abortion has been
legal for decades, women’s right to abortion is
not unchallenged because pro-life groups, re-
ligious institutions, and nationalist pronatalist
movements constantly threaten its legitimacy.»
Although Tunisia’s 1973 decriminalization of
abortion drew on Islamic legal opinions that al-
low abortion until 120 days after conception, the
Malekite tradition—which is dominant in the
Maghreb—prohibits pregnancy termination, as
do the other Islamic opinions that have begun
to circulate in the country after the revolution
of 2011. Many women and health care providers
oppose abortion because they consider it haram
(religiously illicit). Practitioners use religious or
moral arguments to justify their refusal to offer
abortion care, ignoring the law and the dis-
course of rights. Interestingly, however, when
in January 2013 Najba Berioul, a deputy of the
Islamist party Ennahdha, tried to re-criminal-
ize abortion, she claimed the right of the fetus
to be born, an argument typical of European
and American anti-abortion movements rather
than of the Malekite or other Islamic discursive
traditions.

Third, the abortion stories we highlight
show that strong social control is exerted on
women who seek abortion care in the public
health sector. Not only does the state impose
specific devices to surveil and control women’s
sexual and reproductive behaviors, but the per-
sonnel of public hospitals and clinics interpret
and bend legal rules in accordance with their
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personal convictions. The idea that abortion is
exceptional, morally despicable, and a trans-
gression of ordinary feminine identity was
expressed by many of the health practitioners
we interviewed, who turned women who abort
into pathological subjects. Therefore, wom-
en who are legal adults or married are often
treated like minors or unmarried individuals,
making their abortion itineraries longer and
more painful. The pre-revolutionary legal ap-
paratus that was still in use during our period
of study (2013-2017) regulated the domain of
sexuality and reproduction according to pa-
triarchal principles under which the control of
women’s sexuality is much stricter than that of
men’s, especially as it concerns the conduct of
unmarried and minor women. The relevance of
these laws—which largely reflect existing social
norms—affected the provision of abortion care
in the public sector, such as with regard to the
treatment of minors seeking abortion services.
Even though a law was promulgated in 2010
lowering the age of majority for women from
21 to 18, many health providers at Hospital T,
the regional delegate (mandub jihawi), and
the Brigade for the Protection of Minors went
on to apply the ancient law in the initial years
after the revolution. Thus, women between the
ages of 18 and 20 were forced to go through the
procedures designed for minor women that,
as mentioned, imply a stronger interference
by the state and the family. Overall, it must be
emphasized that because most women seeking
abortion care in the public sector are unaware
of their rights, they are unable to oppose health
providers’ refusal to offer them the required
services.

Fourth, a lack of coordination between the
police, the legal system, and the medical sector
makes the abortion experiences of some groups
of women—especially prisoners, minors, and
the unmarried—very difficult. These women
are subject to structural and institutional forms
of violence that increases their social suffering.>
Already marginalized and poor, and often with
only primary education, prisoners and minors

in particular are abused by malfunctioning
medical and legal systems that are paradoxical-
ly intended to protect them.

To sum up, the revolution has reinforced
some attitudes and practices already present
in the previous period on account of political
instability, rising religious conservatism, a lack
of financial resources (leading to shortages of
health equipment and personnel), and a grow-
ing reluctance to offer abortion care in many
public hospitals and family planning clinics.
Class and regional divides have become more
visible: women who live in the capital and
coastal cities, as well as women from the mid-
dle and upper classes, enjoy a greater chance of
their sexual and reproductive rights being re-
spected compared to women who live in rural
areas or in the cities of the interior. In addition,
the private sector is gaining ground over the
public sector, where abortion services are more
and more difficult to get. This reflects a larger
trend in which the public health care system
is being increasingly neglected and the private
sector is on the rise, thanks in part to the med-
ical travels of patients coming to Tunisia from
neighboring countries.”
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EDITORIAL
Progress toward Decriminalization of Abortion and
Universal Access to Safe Abortions: National Trends

and Strategies
MARGE BERER AND LESLEY HOGGART

This special section of the Health and Human Rights Journal captures a particular historical moment in
the world of abortion law, policy, and practice, which is a constantly changing space. In the countries
and regions covered in the papers in this special section—Chile, Colombia, East Africa, Gabon, Gambia,
India, Ireland, Latin America, South Korea, and the United Kingdom—changes have been happening or
are anticipated, some of them momentous.

The constant possibility of change—due to a change of government, for example—underlines the im-
portance of advocates, abortion providers, legal experts, and academics working together to gain a critical
mass of support. This must reach from the grassroots through to national leadership in order to achieve
two complementary goals: (1) decriminalization of abortion and (2) universal access to safe abortion and
life-saving treatment for complications of unsafe abortion. Though in the short term these may be achieved
only partially, we are always aiming for things to get better in each year that passes. Looking back 100
years, we can say that we are succeeding, though painfully slowly, and with setbacks arising from organized
opposition.

Recent successes analyzed here have been in very different contexts and have involved different poli-
tics: for example, South Korea, Chile, and Ireland. Sunhye Kim, Na Young, and Yurim Lee’s paper argues
that framing abortion as reproductive justice in South Korea contributed to the 2019 ruling by South Ko-
rea’s Constitutional Court that the ban on abortion was unconstitutional. They argue that the Joint Action
for Reproductive Justice, initiated in 2017 by an organization for women with disabilities, was instrumental
in shifting the discourse on abortion from a pro-choice/pro-life binary toward one supporting reproductive
justice for all. The paper posits that by shifting the discourse related to reproductive issues, the movement
had a stronger position in the legal fight against the state and was able to establish solidarity with other
human rights organizations and groups.

For Ireland, Anna Carnegie and Rachel Roth’s paper charts the path to abortion law reform from
the perspective of grassroots activists in the Abortion Rights Campaign, and then goes on to analyze the
legislation enacted as a result of the 2018 referendum victory. The paper highlights the national and inter-
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national policy mechanisms and recommendations
that activists leveraged to bring Ireland’s abortion
regime to the point of reform, pointing, for exam-
ple, to the 2010 European Court of Human Rights
ruling in favor of three women who challenged
Ireland’s abortion law (known as the ABC judg-
ment).! They also point to the power of challenging
abortion stigma as a mobilizing call for the pub-
lic and politicians. They go on to argue, however,
that while the substantial changes introduced by
the new law are a momentous step forward, it also
establishes a needlessly cumbersome regime that
remains grounded in a criminal law framework
and incorporates barriers (such as a 12-week time
limit) that have no grounding in medical evidence.
Hence, a significant number of women are still
forced to travel to Great Britain for abortions.

Chile is another example. Until 2017, Chile
was one of the few countries left that did not permit
abortion under any circumstances. Gloria Maira,
Lidia Casas, and Lieta Vivaldi show that despite
a significant change in the law in 2017—which
permits abortion only when the woman’s life is at
risk, when there are fetal anomalies incompatible
with life, and in the case of rape—many women are
still forced to have illegal abortions because these
limited grounds exclude the reasons for their abor-
tions. The paper raises important questions about
whether it is the right thing to do to support a very
limited law when no other alternative is offered, or
whether it is better to hold out until a better option
can be put forward, not knowing whether or when
that might happen. There are no easy answers.

The papers thus illustrate how breakthroughs
in legal reform—which may be vitally import-
ant—are invariably not the end of the struggle.
This will certainly remain the case while abortion
is still criminalized in any way. Arguably, locating
abortion within the criminal law also opens the
door to anti-abortion activism, often seeking to
limit grounds for abortion or attacking women’s
reproductive autonomy altogether. In their paper,
Pam Lowe and Sarah-Jane Page, based on ethno-
graphic research in the United Kingdom, show
how anti-abortionists have attempted to co-opt and
use rights-based claims in their arguments against

abortion. This paper is important in analyzing
anti-abortionists’ own words to explain why they
do not succeed and how their arguments nonethe-
less continue to be framed by religious beliefs. The
paper ends by suggesting that the right to freedom
of belief is a qualified right that should not be drawn
upon to damage or limit the rights of others. In re-
spect to abortion, therefore, while activists have the
right to hold anti-abortion views, they do not have
the right to harass, intervene, or block the path of
women who are accessing abortion services.

Why decriminalization?

Because the aim of all criminal abortion laws is to
restrict or deny sexual and reproductive autonomy.
Globally, almost everywhere, abortion is still pun-
ishable in the criminal law, though with exceptions.
These exceptions (specific legal grounds) may make
only a very restricted number of abortions legal,
or they may allow most abortions. This differs
from one country to the next in spite of the fact
that women’s needs are universal. Most of these
laws also set an upper time limit on the number of
weeks of pregnancy beyond which abortion is not
permitted and is punishable. Both these ways of
restricting abortion serve to restrict reproductive
autonomy. Many countries’ laws, such as Great
Britain’s, contain both kinds of restrictions. Some
countries specify certain legal grounds but do not
state an upper time limit; however, in many of these
cases it is understood that abortion providers may
not go beyond an accepted time limit, often not
beyond the first trimester of pregnancy.> In very
few jurisdictions—Canada, for example—abortion
has been decriminalized entirely through a court
judgment, yet restrictions on access apply there too,
as many areas of the country have no abortion ser-
vices? Thus, whatever the law, issues with provision
and access may pertain.

Why universal access to safe abortion and
treatment for complications of unsafe
abortion?

Because every woman has the right to life and health.
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As long as abortion remains a crime, it damages
women who need abortions and threatens provid-
ers willing to help them, though in different ways
and to different degrees. Many papers in this spe-
cial section not only explore these different realities
but also demonstrate how these can be contested
and changed through activism. Aimée Patricia
Ndembi Ndembi, Justine Mekui, Gail Pheterson,
and Marijke Alblas show the positive potential of
midwives who provide post-abortion care in medi-
cal institutions in a radical and subversive manner.
Research by Le Réseau d’Afrique Centrale pour la
Santé Reproductive des Femmes: Gabon, Camer-
oun, Guinée Equatoriale (Middle African Network
for Women’s Reproductive Health), which they
founded in 2009, showed that the main obstacle to
providing effective post-abortion care was the lack
of emergency skills among midwives as first-line
providers. They thus designed a training program
for midwives in manual vacuum aspiration, miso-
prostol protocols, and the insertion of copper
IUDs. To date, the network has trained more than
500 hospital practitioners in Gabon in manual
vacuum aspiration, leading to important decreases
in treatment delays, with corresponding decreases
in mortality from abortion complications. This
direct-action strategy circumvents restrictive abor-
tion laws by the provision of expert assistance. The
authors are right to believe that services cannot
await legal reform. However, they do also advocate
for the decriminalization of abortion—and while
they were completing their paper, abortion law
reform was announced in Gabon (details unclear at
this writing), which the authors played an import-
ant part in achieving.*

Other papers explore different strategies
for changing the discourse on abortion. Ximena
Casas, for example, describes a multidimensional
strategy developed by Planned Parenthood Glob-
al, whose long-term aim is to ensure that legal
abortion is universally available and accessible to
girls aged 9-14 who have been raped. The strategy
includes research, communications, litigation, and
advocacy work. As part of this, they launched the
advocacy campaign “Nifas, No Madres” (“Girls,
Not Mothers”), which is now supported by a Latin

M. BERER AND L. HOGGART / ABORTION LAW REFORM, 79-83

American-wide coalition of 45 organizations. The
campaign draws on case histories of girls aged
9-14 who have been raped by family members or
acquaintances, who were denied legal abortions,
and, in many cases, who have received no justice
since. They are now working with groups in several
countries in the region to litigate the cases of four
girls, described in the paper, to have their rights rec-
ognized and receive reparations. Their work shows
that forced pregnancy and motherhood seriously
damage girls’ physical, emotional, and psycholog-
ical health; violate their rights to health, education,
and information; and upend their life plans.
Changing political contexts—as well as activ-
ist action—also open up new opportunities. In the
Gambia, for example, the colonial imposition of a
Gambian version of the UK’s 1861 Offences against
the Person Act was inserted in the Gambian Penal
Code in 1933 and has not been revised since. It was
only when an international conference was due to
be held in the Gambia that an effort was made to
reform the law to include some women’s rights.
Yet, as argued by Satang Nabaneh, the current shift
from an authoritarian regime to a democratic one
provides an opportunity for legal mobilization to
advance women’s sexual and reproductive rights,
including broadening the legal grounds for abor-
tion to the extent that they might be achievable. In
order to achieve this, the paper calls for collabora-
tive networking among parliamentarians, health
professionals, human rights activists, the media,
and women’s rights supporters. Although many
Gambian women’s groups have not yet felt com-
fortable supporting abortion rights, a conference in
2019 bringing together a wide range of actors, orga-
nized by a young women’s group, has now opened
up this conversation and is challenging this stance.
Legal experts’ involvement in addressing the
consequences of criminal laws on abortion is var-
ied, and innovative projects are developing rapidly
in many countries. The paper by Ximena Casas,
Mitchelle Kimathi-Osiemo, Dee Redwine, Claire
Tebbets, and Karen Plafker describes and analyzes
the formation of the Legal Support Network (LSN),
an initiative by Planned Parenthood Global in
conjunction with national lawyers in several Latin
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American and East African countries, from a fem-
inist perspective. The paper argues that, although
in the long term, fully overcoming obstacles to
the provision of legal abortion requires the trans-
formation of gender norms, in the short term, the
negative impact that restrictive laws have on abor-
tion providers and those who require abortions can
be mitigated and circumvented with legal support.
National LSN groups look to bypass the oppres-
sive consequences of restrictive abortion laws.
At the heart of their method is the prevention of
harassment of women and abortion providers who
have been threatened with prosecution. The paper
argues that such prevention work in support of safe
abortion providers is effective in reducing police
harassment, offering providers the information and
skills they need to stand up to intimidation, and
helping to keep safe abortion services available to
those who need them.

Women’s wide-ranging needs and realities

Examination of the consequences of legality or
illegality of each of the six main grounds for abor-
tion forces a focus on the particular categories of
women and girls affected—from those who be-
come pregnant due to their husbands’ refusal to
allow contraception, to those who have been raped,
sometimes repeatedly, to those whose life would be
at risk if the pregnancy were continued, to those
whose pregnancy is wanted but is non-viable.
Although probably the most common rea-
sons for seeking abortion are related to a range
of social and economic reasons—such as young
age, single status, and being unable to support
a(nother) child—too many laws are interpreted to
allow abortions only if there is an immediate risk
to the woman’s life and in cases of serious risk to
her health, serious or fatal fetal anomaly, and rape.
While having these grounds is far better than hav-
ing none, it also means that only a small number
of the women seeking abortions will be considered
eligible and able to access abortion in public health
care services. Too often, moreover, women are
denied abortions they are entitled to, and in some
cases because they present for abortion after the

legal time limit. In their paper, Padma Bhate Deos-
thali and Sangeeta Rege show that safe abortions
are being denied to survivors of rape in India even
though domestic laws place a legal responsibility
on the health care system to offer immediate care
and treatment, including legal abortion, to anyone
who has been subjected to rape. Their paper pro-
vides case histories of survivors of marital rape,
acquaintance rape, and rape during childhood who
have nonetheless been refused abortions in sever-
al public hospitals in Mumbai, and describes the
enormous damage inflicted on them by having to
continue those pregnancies. Much of the problem
arises because the abortion law permits abortions
only up to 20 weeks of pregnancy, and many wom-
en (and especially children) in this situation do not
seek help until too late. But marital rape survivors
are denied abortions even if they come before 20
weeks. Doctors feel restricted by the law and may
also not understand the repercussions women
suffer. Courts are then approached to intervene,
though this is not a requirement. This often exac-
erbates the problem by creating long delays—and
even then, it still does not always lead to an abor-
tion being permitted. The authors make a strong
case for upholding the legal framework for access
to safe abortion following rape, including marital
rape, and for holding doctors accountable for the
provision of timely abortion services.

Limited grounds mean women having to pay
a lot of money for a private sector abortion in se-
cret or having to go through an unsafe abortion.
Hence, the broader the legal grounds—and the
later in pregnancy that abortion when needed is
allowed—the more likely it is that most (or all) girls
and women will be able to access safe abortions.
Given that an average of one in four pregnancies
ends in an induced abortion, we are talking about
the consequences for the health and lives of a very
high number of women and girls every year—some
56 million annually as of 20102014

In too many parts of the world, breakthroughs
have been years, if not decades, in the making and
are few and far between. Ana Cristina Gonzalez-
Vélez, Melo-Arévalo, and Juliana
Martinez-Londofio show this in Colombia, where

Carolina
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nearly 13 years of sustained and continuous efforts
to ensure the implementation of the legal grounds
for abortion approved by the Constitutional Court
in 2006 have not resulted in great advances. To-
day, less than 1% of abortions in Colombia are
legal. To challenge this stasis and move forward,
they propose a strategy for change based on the
complete decriminalization of abortion as a “just
cause”—that “no woman should be imprisoned or
otherwise punished for having an abortion, and
that no health care provider should be imprisoned
or otherwise punished for providing safe abortion
services at the woman’s request, or for providing
abortion-related information.” They draw on the
concept of biolegitimacy, a concept first developed
by Didier Fassin, which is about the importance
not only of women’s biological lives but also their
biographical lives, to explain why human rights be-
long only to those who have been born. They argue
that only “without the crime of abortion, without
the legal grounds, without the stigma, without legal
coercion or regulation, and with the normalization
of abortion care as a regular health service [can we]
begin to transform the terms of the debate and to
conquer our right to abortion and, by extension,
our right to full gender equality.”

As the guest editors of this powerful collection
of papers, we can only agree wholeheartedly with
this politically charged conclusion.

M. BERER AND L. HOGGART / ABORTION LAW REFORM, 79-83
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Eliminating Abortion from Criminal Law in Colombia:
A Just Cause
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Abstract

The two main legal models governing abortion provision, indications for abortion and time limits on the
number of weeks of pregnancy, both limit recognition of women’s reproductive autonomy. Each model
restricts the circumstances under which women can access abortion. Yet, in most of the world these
have been the main political goals for the feminist movement in the fight to make abortion legal and
safe. Other strategies have also been incorporated into these goals. But in each case, abortion remains
a crime, causing pervasive and profound damage for the providers and for women, and maintaining
abortion as a part of an exceptionality regime suspended in its own illegality. This article discusses such
limitations. It then focuses on Colombia and the experiences of feminist collective La Mesa por la Vida
y la Salud de las Mujeres, which is campaigning to have abortion removed from the criminal law. In
particular, this article examines a double standard in Colombian law: while abortion has been declared

a fundamental right, it remains a crime in the penal code.
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Introduction

Most countries in Latin America and the Caribbe-
an have partially liberalized abortion, with only a
few maintaining absolute bans. Abortion laws vary
widely throughout the region and include the fol-
lowing types of restrictions:

o the most restrictive model: total criminalization
(for example, El Salvador and the Dominican
Republic)!

« the narrow indications model: countries that
permit abortion to save the pregnant woman’s
life (for example, Paraguay and Venezuela)

o the broader indications model (for example,
Colombia), and

o the time-limit model: supporting abortion until
a specific gestational age, without requiring a
concrete reason for termination—that is, on re-
quest (for example, Uruguay and Mexico City).

In other words, liberalization has occurred through
one of two models widely described in the litera-
ture: the indications model, which permits abortion
on certain legal grounds, and the time-limit mod-
el, which allows abortion until a certain stage of
pregnancy, regardless of the reasons, with the most
common cutoff point being 12 weeks.> That said, the
time-limit model usually applies certain grounds
in cases where the time limit has passed, and the
indications model allows abortion only up to a
certain gestational age. Despite these advances, na-
tional penal codes across the Latin American and
Caribbean region all classify abortion as a crime,
including those in jurisdictions with the most lib-
eralized abortion laws: Uruguay, Mexico City, and
Cuba. It is within this contradictory and restrictive
framework that progress toward liberalizing abor-
tion has slowly been made.

While the indications model is the most
common model in the region, there was no effective
access for decades to legal abortion on the specified
grounds; it was legal in name but not in practice,
and prior to 2000, efforts to implement those
grounds were almost nonexistent.> From 2000 on-

ward, feminist movements spearheaded advocacy
efforts to broaden the interpretation and imple-
mentation of the grounds under which abortion
could be accessed.* Each country’s political context,
feminist struggles, and legal battles between pro-
gressives (pro-abortion rights) and conservatives
(anti-abortion rights) have influenced the type of
regulations adopted.’

In 2006, Colombia’s Constitutional Court
issued Sentence C-355, partially decriminalizing
abortion by permitting it on three specific legal
grounds: 1) when a woman’s pregnancy is the result
of rape, non-consensual artificial insemination or
transfer of a fertilized egg, or incest; 2) when the
pregnant woman’s physical or mental health is
at risk; and 3) when the pregnancy involves fetal
malformation incompatible with life. While the
court ruled that these grounds all involve women’s
fundamental rights, it did not eliminate the crime
of abortion from the penal code.® In various rulings
since 2010, the court has emphasized that

the right to the voluntary termination of pregnancy
is a fundamental right per se, given that it is part of
so-called reproductive rights and more specifically
reproductive autonomy, whose fundamental status
was recognized by the court in Sentence C-355 of
2006.7

Although the court has generally linked this right
to the three legal grounds established in 2006—
meaning that abortion in other circumstances
could legally constitute a crime—Sentence T-301 of
2016 refers multiple times to “abortion’s nature as a
fundamental right.” Thus, since the court’s ruling,
these two legal categories—the crime of abortion
and the legal right to abortion in certain circum-
stances— have existed alongside each other.

Since the 2006 Constitutional Court ruling,
La Mesa por la Vida y la Salud de las Mujeres
(La Mesa) has been working with other national
nongovernmental organizations to support its
implementation.® La Mesa is a Colombian feminist
organization founded in 1998 to fight for the full
decriminalization of abortion. It is composed of
individual experts in health, law, and related fields,
as well as organizations and other national feminist
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networks, including health care providers and legal
advocates.®

La Mesa’s efforts in this regard have included
the identification, classification, and documenta-
tion of barriers to access, as well as efforts to raise
awareness of these barriers in order to influence
abortion regulations; legal assistance for women
who seek abortions and have had to confront these
obstacles; and the production of expert knowledge
aimed at supporting a broad interpretation of the
three legal grounds, particularly the health legal
ground, consistent with international human rights
law." Efforts by La Mesa and other social actors
have resulted in the health legal ground being the
principal reason recorded by health professionals
for legal abortions in the two largest national hos-
pitals providing care in this area.>

Nonetheless, nearly 13 years of sustained
efforts to ensure the implementation of these
grounds have not resulted in great advances.
A recent La Mesa study shows that women in
Colombia are still unable to make
about their bodies, due to the following facts:

decisions

1. abortion remains mainly illegal (less than 1% of
all abortions are legal);

2. women continue to face many barriers when try-
ing to access abortion through the public health
system;

3. the provision of services is geographically limit-
ed and access deeply unequal;

4. committed providers are scarce and the provi-
sion of care is arbitrary; and

5. prosecutions of women have increased in spite
of the legal framework and the favorable opinion
of the general public of women’s autonomy on
abortion.»

The time has come for the feminist movement to
propose our own rules and to use our own language
in the debates.

For all these reasons, La Mesa is fighting for
the crime of abortion to be eliminated from Co-
lombia’s penal code. Our analysis draws on the
experiences of countries such as Canada, which

eliminated the crime of abortion based on a solid
critique of its previous model (the indications
model) and the inequalities it was perpetuating.'
Analysis is also situated within the framework of
a broader criticism of abortion models that are
based on criminalization. As Erdman and Cook
note, as a result of the many dysfunctions of cur-
rent laws, “the human rights consensus has moved
towards the decriminalization of abortion, that is,
the repeal of criminal abortion laws and generally,
the removal of abortion as a legitimate subject of
criminal law.” Next, we outline why repealing the
crime of abortion should be the next step toward
liberalization of abortion in Colombia.

A critique of current abortion models:
Grounds and time limits

Criminalizing abortion undermines women’s au-
tonomy and citizenship and suggests that women
must share their reproductive autonomy with others,
usually doctors and judges. A woman can receive
certain health services only if she has a certificate
from a physician or a judge, or if she has complied
with certain requirements that vary from country to
country and which prevent her from accessing legal
and safe abortion services in a timely manner.

In this regard, the requirements outlined in
the indications model function as restrictions that
subject women’s decision making to a medical
referral, to service providers’ interpretations of
the legal framework, or to the suffering expressed
through a victimizing story. Depending on how
narrowly or broadly a doctor interprets the law, the
doctor or the woman may or may not be considered
criminal. Abortion becomes the decision of a third
party who, the woman hopes, will consider the
procedure her best option. This all stems from try-
ing to “fit” abortion into one of the legal grounds,
which in many cases means disregarding human
rights standards.

The time-limit model is similar in that it
requires third-party supervision of a woman’s de-
cision. Requirements such as mandatory waiting
periods and pre-abortion and multidisciplinary
counseling call a woman’s judgment into question,
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such as when women are forced to observe a re-
flection period before their decision is “accepted.”
Nonetheless, this model is more protective of wom-
en’s autonomy—at least during the established time
frame—even if it only partially recognizes women’s
moral capacity. Even so, it is often the case that
access barriers push women to miss relevant time
limits, resulting in the denial of abortion. In certain
regions of Uruguay, for example, more than 80% of
gynecologists exercised abortion-related consci-
entious objection during 2013-2017, undoubtedly
leading to delays throughout the process.”

The existence of specific grounds and time
limits is arbitrary and lacks an evidence base, and
it is difficult to find good reasons why such ele-
ments should be maintained in the law.* Why, for
example, do some countries allow abortion up to 8
weeks, while others allow it up to 12 or 14 weeks?
Why is autonomy only recognized for 12 weeks, and
why is it still subjected to a third party’s opinion or
counseling, or to a reflection period? Why do some
laws, as in Colombia, allow abortion after “forced
insemination,” given that no such cases have ever
been documented and that this does not constitute
a real risk to women? Why don’t these grounds
instead include very young age, or the woman’s
social and economic constraints? The exceptions
to the crime of abortion often do not correspond
to the concrete needs of women or to the multiple
reasons—not always disease, health, or biologic
life—why women want an abortion.

Furthermore, as we will see below, using
criminalization to defend life in gestation is inef-
fective, for, as Undurraga writes, “the fierce defence
of unborn life would only be consistent if at the
same time it could be shown that criminalisation of
abortion results in fewer abortions.™

Under the indications model, doctors, admin-
istrators, and judges play a regulatory role. They
are “moral entrepreneurs” who use their power to
impose and normalize their personal judgments
through discourse and practice—in other words,
to impose their own moral views through the
provision of services.>> An example can be seen
in the barriers that women face due to the denial
of abortion services, such as drawn-out adminis-

trative procedures, court orders that fail to respect
applicable regulations, and conscientious objection
by health professionals who use this mechanism
more as a way to prevent women from aborting
than as a tool for respecting their own freedom of
conscience. Above all, doctors, administrators, and
judges use this mechanism to sidestep the stigma
associated with the crime of abortion.» These erect
an extensive scaffolding around the protection of
prenatal life—which the state has enshrined—
which encompasses the crime and its punishment,
including prosecution and incarceration. It also
leads to the provision of unsafe abortion services,
the sale of overpriced medications on the black
market, the provision of legal abortion services
only in tertiary-level health facilities, and numer-
ous other consequences for women, including the
forced continuation of pregnancy, negative health
impacts, and even risks to their lives.>

But in all these models, we can highlight the
persistence of criminalization as the legal ground
which, in the case of Colombia, clearly produces a
double standard. This double standard permeates
all spheres of social life and cultural imaginaries,
including the provision of services, the providers,
women, legislators, and politicians.

Human rights standards and the use of
criminal law: An unresolved contradiction

According to the Colombian Constitutional Court,
the nasciturus (unborn) cannot claim a legal right to
life and is thus not a “subject of rights”; rather, the
constitution enshrines a “protection of life” that does
not carry the same level of protection as the right to
life.? Drawing on the principle of proportionality—a
tool for evaluating state actions that might affect the
enjoyment of fundamental rights, as well as the con-
tent of those rights—the court has signaled that the
constitutional value of life is not absolute and must
be balanced against other values, principles, and
constitutional rights, and it is for this reason that in
Colombia the fetus does not have a right to life.**As
the court stated in Sentence C-355:

If criminal punishment for abortion is based on the
precondition of the supremacy of the legal right of the
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life in gestation over other constitutional protections
at play, in this specific hypothesis there is no
equivalence whatsoever between, on the one hand,
the mother’s rights not just to life but also to health
and, on the other, the safeguarding of the embryo.”

The Constitutional Court also recognized women
as subjects of the right to dignity, free development
of personality, and reproductive autonomy, re-
minding lawmakers:

We cannot ignore the fact that women are fully
worthy human beings and should be treated as
such, as opposed to being deemed mere reproductive
instruments for the human race or being forced in
certain cases, against their will, to serve as tools
of procreation ... The right to be a mother—or,
in other words, the right to opt for maternity as a
“life choice”—is a decision of the utmost privacy for
every woman.*

The court also recognized the right to health, es-
tablishing that pregnant women and girls have
the right to access abortion when their pregnancy
poses a risk to their life or health, the latter of which
must be understood broadly to include both mental
and physical health.”

According to Colombia’s penal code, “Pun-
ishment must comply with the goals of general
prevention, just retribution, special prevention, and
social reintegration.™ In other words, by classi-
fying certain conduct as a crime and by applying
punishment accordingly, the penal code should
help prevent such acts from occurring, repair as far
as possible the damage done to society, and “posi-
tively influence the future behavior of perpetrators
of the offense”—that is, it should send a message to
criminals, which will prevent them from commit-
ting the offense again.” Punishment is the tool by
which offenders understand the fault in their be-
havior and modify their relationship with society.

If we accept this as the goal of punishment,
we can see that classifying abortion as a crime is
ineffective to the extent that:

1. it is not a preventive measure, since it does not
prevent women from getting abortions, al-
though it can be effective in telling women that

committing a crime is not only bad in itself but
also carries a penalty;

2. itis not a measure of just retribution, since crim-
inalization violates women’s fundamental rights
as enshrined in the constitution; and

3. it does not promote women’s reintegration into
society, since when a woman accesses an abor-
tion, which is recognized as a fundamental right
in connection with other rights, she is neither
altering the social order nor breaking any rules
of civic coexistence, except that which sees ma-
ternity as the only valid form of femininity and
as women’s destiny (which the court rejected).

In this way, the classification of abortion as a crime
embodies a utilitarian approach to punishment
without achieving the objective of imparting jus-
tice while creating harmful consequences. And it
becomes a tool for controlling women’s reproduc-
tion. According to the literature, this model fails
to recognize women’s liberty and moral autonomy,
for, of all liberties, women’s liberty is the one most
intimately connected to the physical body and to
reproduction. Laws that punish abortion have the
effect of placing pregnant women at odds with the
fetus instead of acknowledging that “the act of
conception and even [a woman’s] desire for it does
not imply an intention and much less a desire for
maternity. The issue is one of women’s moral
autonomy insofar as she is the one who determines
the future of the fetus, namely whether it is “des-
tined by the mother to be born.™

The indications model: Producing and
reproducing inequalities and stigma

Colombia’s progress in ensuring compliance with
the grounds outlined in its abortion law—as well as
its development of abortion-related jurisprudence
by the Constitutional Court—has been significant
compared to other countries in Latin America.»
Nonetheless, the country’s robust jurisprudence
and generous policy and regulatory framework
recognizing sexual and reproductive rights have
failed to ensure that access to abortion services is
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adequate, equal, and free of barriers.

Among the shortcomings of Colombia’s cur-
rent model is the failure to recognize the many
reasons why a woman might decide to terminate
a pregnancy. The indications model transmits
the idea that some abortions are more acceptable
than others—that is, that some reasons for having
an abortion are more valid than others—and that
all women are at the mercy of the personal inter-
pretation of a professional who must certify that
they meet the necessary legal conditions to be able
to access an abortion. But women have the moral
capacity and dignity to make decisions about their
own bodies and to decide for themselves whether to
pursue motherhood.

According to the Ministry of Health and Social
Protection, 68,901 cases of treatment were recorded
nationwide over the past decade (2009-2018) in
relation to miscarriage and abortion, including the
voluntary termination of pregnancy. According
to data that La Mesa has collected from the coun-
try’s local health departments, however, the actual
number is far higher.»* For example, data from the
Secretariat of Health of Bogota reveals an annual
average of 9,000 abortions between 2015 and 2017,
suggesting that the aforementioned national figure
is greatly inaccurate.* Moreover, the Guttmach-
er Institute reports that as of 2008, the average
number of abortions in Colombia each year was
400,400, and it was estimated that less than 1% of
these abortions were legal.» While the number of
legal abortions has increased in recent years, it is
still nowhere near the number carried out illegal-
ly. In any event, the absence of accurate data, the
fragmented manner in which it is gathered, and the
low priority placed on this issue by the country’s
public policies reveal the stigma still surrounding
the procedure.

Moreover, La Mesa has verified that abortion
services are not available consistently throughout
the country—they are concentrated in the largest
cities—and are barely available for second- and
third-trimester abortions. As a result, women who
live in rural areas or far from major cities must
incur out-of-pocket expenses, travel long distances,
miss work, and be away from their homes and sup-

port networks as they seek safe abortion services,
which translates into unjustified delays and the
need for a late-stage abortion.

Due to the way the legal grounds are interpret-
ed, the current model of decriminalization based
on certain limited legal grounds leads to the pro-
vision of abortion services in public facilities that
generate greater costs for the health system. There
is no timely or effective access to abortion care,
abortions are carried out in more complex settings
than is necessary (involving expensive, outdated,
and invasive techniques, along with an excessive
number of specialists, such as anesthesiologists and
obstetrician-gynecologists), and service provision
is delayed as a way to punish women

There are also other systemic barriers to
women’s access to legal abortion, which violate
current regulations and constitute a form of vio-
lence against women according to the Convention
on the Elimination of All Forms of Discrimination
Against Women. La Mesa classifies these barriers
as follows:

1. lack of knowledge of the legal framework, which
results in non-compliance with regulations on
women’s abortion-related rights, such as the
right to dignity, confidentiality, and to accurate
and objective information;

2. restrictive interpretations of the legal framework,
including additional requirements beyond those
established by the Constitutional Court, such
as authorization by a medical board or third
parties, as well as a narrow understanding of the
meaning of health; and

3. shortcomings in health service provision, such
as failings at the administrative level and among
health care professionals. Thus, for example, just
50% of Colombias departmental secretariats of
health have issued guidelines that are in line with
the standards established by the Constitutional
Court and national regulations, which help en-
sure the provision of abortion services.”

These barriers are aggravated by the stigma, stereo-
types, and prejudices surrounding abortion, which
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brand it as a morally reprehensible practice and label
the women who have abortions as transgressing the
feminine ideal that equates femininity with materni-
ty and as straying from the sexual and reproductive
behavior that is expected of them—all of which
leads to finger pointing, censure, and ill treatment of
women and abortion service providers3*

The continued criminalization of abortion
has palpable consequences for the lives of girls, ad-
olescents, and women. According to data published
by the office of Colombia’s attorney general, 2,290
women were criminalized—that is, involved in
criminal proceedings—for the offense of abortion
in 2017 The age group most commonly involved in
these proceedings was 15-19 years (25.2%), followed
by 20-24 years (18.8%). Among the cases reported
by the attorney general’s office, three involved girls
aged 11 and 12, meaning that rape should have been
presumed and they should have been able to access
abortion on sexual violence grounds. They should
also have been allowed to initiate a process for the
restoration of their rights, which seeks to guaran-
tee the rights of girls and adolescents and prevent
them from suffering future violations. In terms of
educational attainment, only 39.3% of those being
prosecuted had completed high school and 28.6%
had completed only elementary school. We can thus
see that adolescents and young women with little
education are the ones most commonly experienc-
ing criminal punishment, a fact that undoubtedly
exacerbates social inequalities by compounding the
violation of the rights of the youngest and least-ed-
ucated women.

The departments of Santander (6.6%), Tolima
(6.1%), Caldas (5.9%), and Valle del Cauca (5.9%)
follow Bogota (12.8%) in the number of criminal
proceedings. These departments are among those
most affected by the war between the state and
illegal armed groups that began in the 1960s; the
armed conflict involved significant human rights
violations against women, such as sexual violence
and the forced rejection of traditional models of
femininity. These departments also have high rates
of poverty and weak public institutions.

The path to repeal the criminalization of
abortion

Our call to eliminate the crime of abortion in Co-
lombia hinges on the claim that no woman should
be imprisoned or otherwise punished for having an
abortion, and that no health care provider should
be imprisoned or otherwise punished for providing
safe abortion services at the woman’s request, or
for providing abortion-related information. Wom-
en in Colombia should be treated as full citizens
whose life plans are guaranteed by the state—by
conferring legitimacy to their lives and their biog-
raphies—and, in this way, given back the autonomy
that has been taken from them through restrictive
abortion laws.*> We call this claim just cause.

Decriminalization means ceasing to treat an
action as a criminal offense.* Specifically, decrim-
inalizing a particular conduct removes it from the
criminal sphere in such a way that it is no longer
unlawful or deserving of punishment. In the case
of abortion, decriminalization alone does not nec-
essarily translate into effective access to abortion
services, for even though the procedure would no
longer be subject to punishment, there are other
mechanisms of state control that could still be
used to impede its free and legal exercise, such as
restrictive measures established through other le-
gal regimes but not part of the criminal code (time
limits or legal grounds) or administrative means
(health authority requirements).

But decriminalization is desirable both to
decrease the rate of unsafe abortion and abor-
tion-related morbidity and mortality and to protect
women’s rights. A country’s legal framework and
its access to abortion services are the two elements
that determine abortion-related morbidity and
mortality.+* Thus, abortion is less safe in countries
with more restrictive laws, which is why almost
77% of abortions in Latin America are unsafe or
less safe, while a mere 23.6% are safe.® The harsh
criminalization of abortion leads to unsafe abor-
tions that are provided outside the health system
and can have serious impacts on women’s health,
including death. Meanwhile, countries that have
decriminalized abortion more broadly have seen
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a significant reduction in (and even the absence
of) serious health complications stemming from
underground procedures. Put another way, crim-
inalization does not prevent abortion, but drives
it underground and causes negative health conse-
quences for women, especially poor women and
girls, who are most at risk of having to resort to
unsafe illegal abortions.*

Thus, our just cause proposal for complete de-
criminalization has two distinct components: first,
the removal of abortion from the penal code and
from the state’s use of punitive power in a broader
sense, with the aim of preventing the curtailment of
women’s reproductive rights, normalizing the prac-
tice of abortion, and reducing stigma; and second,
the subsequent legitimation of abortion services. In
this way, it seeks to advance citizen empowerment
for women, including those who choose not to
pursue maternity.* Such recognition of citizenship
should also involve the normalization of abortion
as health care, and the possibility of women being
able to choose their abortion method (including
abortion pills for self-managed abortion) for per-
sonal reasons.

Colombia must move in this direction if the
state is to uphold its commitment to women within
the framework of the constitution and international
and regional human rights instruments. In this
regard, international treaties signed by Colom-
bia (such as the Covenant on Civil and Political
Rights, the Convention on the Elimination of All
Forms of Discrimination Against Women, and the
Inter-American Convention on the Prevention,
Punishment, and Eradication of Violence against
Women), as well as the constitution, have all out-
lined standards for the protection of women’s sexual
and reproductive rights, including abortion. These
instruments have done this by acknowledging the
direct relationship between the provision of this
medical service and respect for women’s rights to
life, health, reproductive autonomy, free develop-
ment of personality, to dignity and to freedom from
cruel, inhuman, and degrading treatment, as well as
their recognition as rights holders and equal citizens
under the law.*® Women’s exercise of reproductive
autonomy means being entitled to complete, accu-

rate, and timely information; having access to health
services that are respectful of their confidentiality
and privacy; being able to access abortion services
under safe conditions that do not incur the risk of
being reported to the police by health care workers;
and generally being free from the various types of
humiliation, distress, suffering, and poor treatment
that stem from being powerless, from clandestine
abortion services, and from the moral and criminal
sanctions related to restrictive legal environments.*
Indeed, the Human Rights Committee’s 2018 rec-
ommendations on the meaning of the right to life in
relation to abortion state that measures designed to
regulate the procedure must not result in the viola-
tion of women’s right to life.**

Along these same lines, the final report of
Colombia’s Advisory Committee on Criminal
Policy (2012), notes that the Constitutional Court’s
sentence establishing the indications model is the
minimum standard for rights protection with regard
to abortion and that its adoption does not mean that
the state cannot or should not seek more vigorous
decriminalization.®

Meanwhile, recent events around abortion in
Argentina, where more than 8oo experts partici-
pated in a debate on decriminalizing abortion up
to 14 weeks in 2018, and in Chile, where abortion
was recently liberalized under some circumstanc-
es, led to massive mobilizations among young
feminist women throughout most of the Caribbean
and Latin America, including Colombia.’® These
mobilizations built on March 8 protests against
gender-based violence, sexual abuse, and femicide,
and were supported by politicians, lawmakers,
health care professionals, lawyers, and various
experts. They are a clear expression of the cultural
change taking place.

This cultural change is also expressed in the
upsurge of a conservative counter-mobilization,
both against abortion law reform and against “gen-
der ideology,” which is a campaign against equality
and rights that is based on lies and fear and which
has emerged largely in Latin American countries,
some European ones, and the USA5 Colombia
has been no stranger to this campaign, which re-
vealed the extent of its reach when it managed to
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connect the country’s peace agreement—signed
in 2016 between the Santos administration and
the Revolutionary Armed Forces of Colombia—to
the supposed erosion of family values and trans-
formation of traditional gender roles (including
recognition of the right to abortion).

Nonetheless, and despite these attacks, public
opinion in Colombia has changed for the better
with regard to abortion. This shift is evidenced in
the results of the first Encuesta de Percepcion sobre
Interrupcién Voluntaria del Embarazo, carried out
in 2017 by La Mesa with the assistance of the poll-
ing company Cifras y Conceptos>* The survey was
representative and polled 2,277 people in 31 capital
cities of Colombia (44% of respondents were wom-
en aged 18-44 and 56% were men aged 18-55). The
questions addressed sexual and reproductive life,
the decriminalization of abortion, the grounds for
decriminalization, unsafe abortion, the right to in-
formation, and the role of the women’s movement
and presidential candidates.

The survey’s results reveal a favorable public
perception of women’s reproductive autonomy and
a general rejection of criminalization. When asked
about who should be able to influence a woman’s
decision to terminate a pregnancy, 62% of respon-
dents answered “no one,” believing that it was the
woman’s decision alone; and 47% believed that it
should be a free decision of the woman. In response
to the question “How much do you agree or dis-
agree with the idea that women who have abortions
should go to jail?” 61% of respondents indicated
disagreement—in other words, the majority of
the Colombian public rejects criminalization of
women who have abortions. Furthermore, 40% of
respondents said that it was important for their
presidential candidate to defend the right to abor-
tion, repositioning safe, legal abortion as politically
important and connected to women’s citizenship.

Conclusion

At its core, the indications model embraces a set
of restrictive rules that reflect the lesser legitimacy
afforded to women’s lives within contemporary
politics when it comes to abortion—that is, when

women decide not to continue a pregnancy> As a
regulatory model, it places a greater value on pre-
natal life (biological life), thereby upholding the
need for the crime of abortion. This superior status
awarded to the fetus’s biological life circumscribes
the very essence of the protection of women’s lives,
which are both biological and biographical5* For
one, the legal grounds are associated with biological
conditions, such as a risk to the pregnant woman’s
health or life and/or the presence of a fetal malfor-
mation or anomaly. Second, this centrality of fetal
life devalues women’s lives, dispossessing them of
their liberty and, in turn, their enjoyment of other
rights, including social, cultural, and political ones.

As Didier Fassin argues, we are facing an
era in which the recognition of the right to life is
intertwined with the biological dimension of the le-
gitimacy afforded to it> This notion of “life itself,”
he says, pushes out biographical life and, with it,
aspirations for justice. He writes

I have proposed the term “biolegitimacy”
for this recognition of life as the highest of
all values—life that must be understood in
the sense of being alive ... among all the
possible meanings we could ascribe to the
human condition, the one we have placed
at the summit of our system of values is that
which relates the most restricted but also
the most unarguable definition of life...>

Biolegitimacy thus offers an innovative alter-
native in the struggle to liberalize abortion by
placing women’s lives front and center—not just
their biological lives but also their biographical
lives—recognizing all types of life plans, suffering,
and health needs that this particular reproductive
event implies, and providing to women for the first
time the autonomy that has been snatched away by
criminal laws.

Therefore, the total decriminalization of abor-
tion, elimination of the crime, and regulations to
secure care provision would attain women’s biole-
gitimacy for the first time in the debate on abortion:
it would make their lives valuable as biography and
as biology —in a comprehensive way. Without the
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crime of abortion, without the legal grounds, with-
out the stigma, without legal coercion or regulation,
and with the normalization of abortion care as a
regular health service, we can begin to transform
the terms of the debate and to conquer our right to
abortion and, by extension, our right to full gender
equality.
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Abstract

This paper examines how issues related to abortion have historically been influenced by population
control policies in South Korea and how the contemporary reproductive justice movement in South
Korea has contributed to social change. On April 11, 2019, South Korea’s Constitutional Court ruled that
the ban on abortion was unconstitutional. As a result, South Korea’s legislature must revise the 66-year-
old anti-abortion law by December 31, 2020. This historic decision was closely related to the advocacy
of a number of feminist groups, doctors’ organizations, disability rights groups, youth activists, and
religious groups in South Korea, who collectively formed the Joint Action for Reproductive Justice (Joint
Action) in 2017. This paper describes the activism and actions of Joint Action as a key part of reproductive
justice movements in Korea. Joint Action was initiated by an organization for women with disabilities,
and once formed, they worked collectively to frame abortion as a social justice issue that goes beyond
the pro-choice versus pro-life binary. By focusing on the composition, strategies, and main agenda of
Joint Action, this paper analyzes how Joint Action influenced the Constitutional Court’s 2019 decision
to decriminalize abortion in South Korea and how the court established that it is the government’s

responsibility to ensure every individual’s reproductive health and rights.
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Introduction

On April 11, 2019, South Korea’s Constitutional
Court ruled that the ban on abortion was uncon-
stitutional. As a result, South Korea’s legislature
must revise its 66-year-old anti-abortion law by
December 31, 2020. This historic decision was made
possible in response to the advocacy of a number of
feminist groups, doctors’ organizations, disability
rights groups, youth activists, and religious groups
in South Korea, who collectively formed the Joint
Action for Reproductive Justice in 2017." Although
the goal of Joint Action was to change the law that
threatened women’s health and lives through the
criminalization of abortion, one of the main goals
of Joint Action was to challenge the very frame-
work of pro-choice versus pro-life. Moreover, Joint
Action also emphasized that more than protecting
a woman’s right to freely choose whether to have
or not have a baby, the government has a responsi-
bility to promote Koreans’ sexual and reproductive
health and rights as a social justice matter.

South Korea has a restrictive abortion law.>
Although Korean women’s rights movements have
previously achieved important social changes,
such as revisions in family law (2005), legislation
for gender equity (1999), and anti-sexual violence
laws (1994), until 2010, the abortion issue was not
considered an urgent item on the feminist agenda.
This was because the country’s 1953 law that crimi-
nalized abortion went largely unenforced from the
1960s until the mid-2000s? Under the strong an-
ti-natalist policies implemented by the government
from the 1960s to the 1980s, abortion, contracep-
tion, and sterilization were widely encouraged to
reduce the nation’s total fertility rate and, in some
cases, were even used coercively among certain
populations, including women with disabilities.*
During this period, the South Korean government
established family planning clinics nationwide
that provided abortion services under the name of
menstrual regulation, and the government offered
strong incentives such as public housing and health
insurance benefits to families who had less than
two children’ Since abortion was widely accessi-
ble (although it was de jure illegal) until recently,
mainstream feminist movements in South Korea

have not focused on abortion rights. However, even
though abortion was accessible, there were still
problems related to the actual practices of abortion,
which deeply reinforced the stratified reproduction
system.® For example, people with disabilities, sin-
gle mothers, and poor mothers were often subjected
to forced abortions. Moreover, the social stigma
attached to abortion was still strong. Thus, while
many Korean women had abortions during their
lives, it was rarely discussed in public.”

However, abortion finally emerged as a social
agenda item after the mid-2000s, when the gov-
ernment began to enforce the abortion ban. Due to
South Korea’s criminal codes on abortion (Articles
269 and 270), many women who have wanted to
terminate their pregnancies have suffered from
the social stigma attached to illegal abortions as
well as health risks from unsafe abortions. In this
circumstance, two Constitutional Court decisions
regarding the criminal codes on abortion were
made in 2012 and 2019. While in 2012 the Consti-
tutional Court decided that the existing criminal
codes were constitutional, the decision was reversed
in 2019, and Joint Action played a central role in
this shift. In the history of the Korean women’s
rights movement, their efforts to legalize abortion
represented the first mass movement in South Ko-
rea that foregrounded women’s reproductive rights
and health issues, including abortion rights. In ad-
dition, as the issue of abortion was rarely discussed
among the general public in South Korea due to
the strong stigma attached to unmarried women’s
sexual behaviors and activities, this paper will ar-
gue that the Constitutional Court’s ruling that the
abortion ban was unconstitutional could not have
occurred without the efforts of the reproductive
justice movement. Thus, it is important to exam-
ine how the reproductive justice movement made
issues of sexuality and reproduction part of Korea’s
public and political agendas, ultimately achieving
legal change in South Korea. By focusing on the
composition, strategies, and main agenda of Joint
Action, this paper examines the new discourses and
directions for the reproductive justice movement in
South Korea that were created by Joint Action.
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A brief history of abortion in South Korea

Population control and abortion (1960s-2005)

Since 1953, the Criminal Act (Articles 269 and 270)
has strictly prohibited abortion on any grounds.
Despite this, from the 1960s to the 1980s, the major
goal of South Korea’s population policies was to
reduce the total fertility rate so that the country
could receive international aid for economic devel-
opment.® Under the anti-natalist policies of this era,
abortion was widely practiced and recommended
by the government. Many women could easily ac-
cess abortion and sterilization procedures at family
planning clinics. As a result, South Korea’s Family
Planning Program was evaluated as the most suc-
cessful example of a population control project
as the country’s total fertility rate, which was 6.0
in the 1960s, declined to 4.5 in the 1970s, then to
2.8 in the 1980s, and then dropped further to 1.6
in the 1990s.2 In South Korea from 1989 to 2009,
the number of abortions was estimated to range
from 30 million to 50 million annually; however,
during this time, an average of 5.6 abortion cases
were prosecuted annually, which indicates the gov-
ernment’s limited enforcement of the anti-abortion
law.° Yet, although the abortion restrictions were
not typically enforced in South Korea during this
time, women still experienced barriers to accessing
abortion. For instance, women seeking abortions
had to get permission from their male partners,
and because it was technically illegal, they could
not always access the best health care services and
information related to abortion.

The criminalization of abortion (2005-2012)

South Korea’s population policies shifted dramat-
ically after the total Korean fertility rate dropped
to 1.08 in 2005, which at that time was the lowest
rate in the world." In 2005, to boost this rate, the
South Korean government passed the Framework
Act on Low Birth Rate in an Aging Society, revived
the enforcement of the criminal codes on abortion,
and set up The master plan for the prevention of
illegal abortion.”* Furthermore, Minister of Health
and Welfare Jae Hee Chun acknowledged that the
government was establishing abortion prevention

policies to stimulate population growth, explaining
that halving the abortion rate would significantly
increase the country’s total birth rate.® In this
changed political terrain, the Pro-Life Doctors’
Association was formed in 2009, and their first po-
litical act was to report obstetrics and gynecology
clinics that performed abortions to the police. The
unprecedented anti-abortion campaign had a di-
rect impact on women. During this period, women
who had unwanted pregnancies often went to other
countries to have abortions because they could not
find doctors in South Korea who were willing to
risk being prosecuted. In response to the anti-abor-
tion campaigns in South Korea, the Network for
Women’s Right to Decide Pregnancy and Delivery
was organized in 2010, which was comprised of
feminist organizations, social justice organizations,
workers’ unions, and other progressive groups.™
Although the network was the first collective
voice to challenge the existing criminal codes on
abortion, they failed to shift the false dichotomy of
pro-choice versus pro-life that dominated the Pro-
Life Doctors Association’s narratives. In addition,
one of the controversial agenda items of the net-
work was to expand the grounds for legal abortion
listed in Article 14 of the Mother and Child Health
Act to include socioeconomic reasons (Article
14 includes exceptions to the ban on abortion for
cases of rape and incest, as well as for eugenic rea-
sons).” However, the network was unable to reach
an agreement about this agenda item; by including
socioeconomic reasons among the legal grounds
for abortion in the Mother and Child Health Act
without challenging the criminal code, opponents
argued, it could reinforce existing prejudices in
Korea, including that women with disabilities and
poor women should not have children.

In the meantime, the first Constitutional
Court review regarding the criminal law on abor-
tion occurred in 2010, when a midwife was charged
with performing an abortion and appealed to the
Constitutional Court for a review of the abortion
ban. In 2012, the Constitutional Court decided the
ban was constitutional. The court’s decision noted
that “the fetus’s right to life is in the public interest”
while “a woman’s right to choose abortion is in an
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individual’s interest,” concluding that, thus, “wom-
en’s rights cannot be more important than the
fetus’s rights.™® Following this decision, a teenage
girl died during a complicated abortion procedure
in November 2012. When the abortion procedure
did not go smoothly, instead of transferring the pa-
tient to the hospital —which could have potentially
saved her life—the doctor did not do so because he
was afraid of being prosecuted for engaging in an
illegal abortion procedure.” As a result, the doctor
was sentenced to one year in jail for engaging in the
abortion procedure.”® Although this case showed
how the abortion ban threatened women’s lives,
the government and pro-life organizations in Ko-
rea highlighted this case as showing the dangers
of abortion procedures, and the network did not
produce any counterarguments that gained social
or political traction.

The contemporary movement to
decriminalize abortion (2016-2019)

After the Constitutional Court’s decision to uphold
South Korea’s abortion ban in 2012, the Network for
Women’s Rights to Decide Pregnancy and Delivery
became inactive because activists involved in the
network could not find ways to make significant
progress in the situation. However, three years later,
in 2015, the abortion issue re-emerged in feminist
circles. The organization Women with Disabilities
Empathy initiated the Planning Group to Make a
New Paradigm for Reproductive Rights for Women
with Disabilities.® They reviewed the history of,
discourses on, and contexts of the criminalization
of abortion in South Korea, and they gathered
stories of abortion experiences from women with
disabilities. While engaging in these activities, they
realized that achieving abortion rights alone could
not guarantee women’s reproductive rights in South
Korea without first acknowledging and addressing
the forced sterilizations and abortions experienced
by women with disabilities.

Recognizing this, when they began organizing
for the decriminalization of abortion again, the
Planning Group activists realized they needed to
build their coalition using a reproductive justice

framework. Reproductive justice discourses have
largely grown out of the experiences of women
of color in Western countries.?® In particular, in
the United States, reproductive justice discourses
grew out of a recognition of the history of forced
sterilization among Native Americans, African
Americans, Puerto Rican Americans, women on
welfare, and other marginalized populations.” In
the South Korean context, women with disabilities
have historically been the main target of forced
sterilization. As such, while race and ethnicity
have not been central issues in reproductive rights
discourses in Korea, because of Women with Dis-
abilities Empathy’s efforts, reproductive justice
issues for women with disabilities became an im-
portant agenda item.

To expand their efforts to achieve reproduc-
tive health and rights in South Korea, the Planning
Group to Make a New Paradigm for Reproductive
Rights for Women with Disabilities was reorganized
in 2016 and renamed the Sexual and Reproductive
Rights Forum (the Forum), which was comprised
of Women with Disabilities Empathy, Network for
Glocal Activism (NGA), the Center for Health and
Social Change, Korean Lawyers for Public Interest
and Human Rights, and individual researchers.>
The Sexual and Reproductive Rights Forum be-
came an important working group that produced
new discourses and paradigms for the reproductive
rights movement by revealing that the South Kore-
an government historically had not protected the
rights of pregnant women or the lives of fetuses.
In addition, they held several events and published
newspaper articles, opinions, and a book related to
current abortion issues. Throughout these works,
the Sexual and Reproductive Rights Forum argued
that the 2012 challenge to Korea’s anti-abortion laws
had failed because the abortion issue was framed as
awoman’s choice versus a potential human life; they
noted that if this framework was not shifted, even
if they filed the case again, it would be difficult to
overturn. Thus, they established a new framework
for their argument: the government versus women.
The main argument of the Forum was that the
government historically controlled women’s bodies
and reproductive capacities to reduce or increase
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fertility rates, thus neither supporting women’s
choice nor protecting human life.

Meanwhile, mass protests were triggered in
September 2016 by the Korean Ministry of Health
and Welfare’s announcement of an amendment
to the Medical Service Act that defined surgical
“unethical” medical practice and
strengthened the punishment for doctors who

abortion as an

aided in ending pregnancies.” These governmental
efforts to further criminalize abortion and abortion
providers fueled public outrage, which led to the
first mass protest to demand the decriminalization
of abortion in South Korea.* The first rally was held
in Seoul on October 15, 2016. Two days later, the
Forum held a press conference with other women’s
rights organizations and social justice groups.” The
Forum shouted slogans during this press conference
such as “the real problem is the criminalization of
abortion” and “if abortion is a crime, the criminal
is the state.” Through their statements at the press
conference, members of the Forum indicated that
the government had a responsibility to rectify
existing reproductive injustices and to protect ev-
eryone’s sexual and reproductive rights, including
the right to terminate a pregnancy or to have a
child regardless of marital status, sexual orienta-
tion, ability, and socioeconomic status. Following
that first mass protest, several rallies occurred
around the country, many of them mobilized on
social media.?® In the same time period, Poland had
a mass protest, called the “Black Protest,” at which
protestors spoke out against the anti-abortion law
proposed by the Polish government. Images of the
Black Protest circulated among Koreans via social
media, and when the Forum and other feminist
groups held their first rally after the pre-announce-
ment of the revised regulations of the Medical Act,
they named it “Black Protest Korea.”

As the abolition of the criminal codes on
abortion became an urgent item on the feminist
agenda in South Korea, the Forum proposed a new
solidarity group, the Joint Action for Reproductive
Justice, for full-scale activism. When Joint Action
for Reproductive Justice was launched in 2017, it
was comprised of the Center for Health and Social
Change, Femidangdang, Femimonsters, Flaming

Feminist Action, Korea Sexual Violence Relief Cen-
ter, Korean Women’s Association United, Korea
Women’s Hotline, Network for Glocal Activism,
Sexual and Reproductive Rights Forum, Wom-
en with Disabilities Empathy, and Womenlink.
On September 28, 2017, at the International Safe
Abortion Day events, the Joint Action for Repro-
ductive Justice was officially launched.” Since the
hegemonic discourse around abortion in South
Korea had previously focused on young, hetero-
sexual, cisgender, able-bodied women, Joint Action
wanted to invite a broad range of individuals to be
part of the inaugural ceremony, and thus, many
different stories related to abortion and childbirth
were shared by a diverse group of women, includ-
ing girls, women living with HIV/AIDS, women
with disabilities, queer and transgender women,
and sex workers.”® Additionally, they aimed to
reveal the historical contexts and intersectionality
of abortion issues, and in doing so, they intend-
ed to clearly establish the decriminalization of
abortion as a matter of social justice rather than
just a narrow concept of reproductive freedom.
This desire to expand the discourse also drew Joint
Action to recruit a wide range of progressive and so-
cial justice organizations to collaborate on the issue
of reproductive rights in South Korea. For example,
while only the Women’s Committee in the Korean
Confederation of Trade Unions was involved in the
Network for Women’s Right to Decide Pregnancy
and Delivery in 2012, the Korean Confederation of
Trade Unions became a member of Joint Action in
2017 with Joint Action’s emphasis on the social in-
justices surrounding abortion because they agreed
that abortion was not separate from labor rights
issues. As of July 2019, the following organizations
have also joined Joint Action: the Association of Ko-
rea Doctors for Health Rights, E-LOOM Action for
Anti-Prostitution and Human Rights, Green Party
Korea, Korean Confederation of Trade Unions, Ko-
rean Labor Party, Korean Women’s Environmental
Network, People’s Solidarity for Social Progress,
Sarangbang Group for Human Rights, Socialist
Revolutionary Workers’ Party, Student March,
Tacteennaeil (ECPAT Korea), and the Association
of Physicians for Humanism. By bringing all major
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progressive organizations in South Korea together,
Joint Action tried to build a shared direction for
reproductive justice in South Korea.

Soon after its launch in 2017, Joint Action be-
came a full-fledged coalition and sought to abolish
the criminal codes on abortion as the first step to
achieving reproductive justice in South Korea. They
had two main strategies: 1) filing a constitutional
appeal to decriminalize abortion and 2) building a
public consensus to support reproductive rights. In
contrast to the sociopolitical environment of 2012,
they believed that they could make progress at this
time because public opinion was more favorable to-
ward abortion rights. Moon Jae-in, a member of the
Democratic Party of Korea, was elected president
in 2017 after the impeachment of Park Geun-hye,
and in September 2017, an anonymous citizen post-
ed a national petition for decriminalizing abortion
to the administration’s online national petition
system. The petition received more than 230,000
signatures from Korean citizens who believed that
the ban on abortion should be repealed.? As only a
few of the roughly 1,000 petitions posted every day
ever received more than 200,000 signatures, this
reflected the general public’s opinion against the
current criminal codes on abortion.

The attorneys who were members of Joint
Action formed a defense counsel for the Consti-
tutional Court lawsuit. Initially, the constitutional
appeal was filed in 2017 by a medical doctor who
was prosecuted for performing an abortion, and
the case focused on the criminal code regulating
abortions conducted by doctors (Article 270). The
attorneys and activists of Joint Action contacted the
doctor and reached an agreement to proceed with
the case as a public interest lawsuit, thus shifting
the central issue to the criminal code on abortion
(Article 269).3° The public hearing for the case was
scheduled for May 24, 2018 The defense counsel
wrote a 171-page pleading paper for the public hear-
ing, and during the research and writing process,
members of Joint Action played an active role by
working together and sharing different groups of
women’s experiences to be reflected in the paper

At the same time, Joint Action lobbied the
parties, government ministries, and activist groups

to submit amicus briefs to the Constitutional
Court. As a result, the Ministry of Gender Equality
and Family, National Human Rights Commission
of Korea, and Green Party Korea submitted amicus
briefs stating that the government should change
the current criminal codes on abortion to protect
women’s rights, including the right to abortion.
This was a big change from the 2012 Constitutional
Court review because even the Ministry of Gender
Equality and Family did not state any opinion pub-
licly at that time although the Ministry of Health
and Welfare announced it had no legal opinion
about the Constitutional Court review. In addition,
Human Rights Watch sent an amicus brief detail-
ing how anti-abortion laws violate people’s lives
based on international human rights norms and
standards. The UN Working Group on the issue of
all forms of discrimination against women in law
and in practice (WGDAW) and Global Doctors for
Choice (GDC) also delivered amicus briefs to the
Constitutional Court.

To bring public attention to the case and build
a public consensus to abolish criminal codes on
abortion, during the Constitutional Court’s review
of the case, Joint Action organized large rallies, an
ongoing one-person demonstration in front of the
court building, a signature campaign, and open fo-
rums; in addition, they participated in several TV
debates* Since public opinion about a law could
indirectly influence the Constitutional Court’s de-
cision, Joint Action tried to keep public attention
on the issue. As part of these efforts, Joint Action
invited Rebecca Gomperts, founder and director
of Women on Web, an organization that provides
access to self-managed abortions through telemed-
icine, to speak at a forum in the National Assembly
of South Korea in July 2018 while Joint Action ad-
vocated for the implementation of policies for safe
medical abortion using abortion pills* Following
the event, Joint Action held a large national rally
in Gwanghwamun Square in Seoul to protest the
abortion ban, and approximately 5,000 protesters
and 77 activist groups were present® Soon after,
on August 8, 2018, Joint Action held a press confer-
ence in front of the Argentine Embassy to support
#ABORTO_LEGAL, an Argentina-based cam-
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paign advocating for the legalization of abortion
in Argentina. Along with these more traditional
activities, Joint Action also engaged in non-tradi-
tional actions to share their message and garner
national and international support to commemo-
rate International Safe Abortion Day 2018

In the meantime, while the government’s re-
sponse to abolishing the criminal law on abortion
was still lukewarm, President Moon Jae-in’s demo-
cratic administration was expected to respond more
favorably to the issue than the conservative Presi-
dent Lee Myung-bak’s administration had in 2012.
Although the government announced they would
notaccept the United Nations Human Rights Coun-
cil’s recommendation regarding the abolition of the
criminalization of abortion, the changing political
environment was favorable to the abortion rights
movement during the Universal Periodic Review
in March 20183* As demonstrations by Joint Action
continued, the National Assembly confirmed three
new Constitutional Court justice nominees in Oc-
tober 2018. With these new nominees, which would
replace term-expired justices, the Constitutional
Court met the necessary preconditions for ruling
on a constitutional decision (in the South Korean
legal system, a nine-justice panel is required to rule
in a constitutional lawsuit). Since the new nom-
inees were considered progressive, many people

TaBLE 1. History of abortion regulations in South Korea

anticipated that they would rule that the criminal
codes on abortion were unconstitutional *

As the day of the court ruling approached,
Joint Action held a large protest in March 2019 to
publicize their demands that the government 1)
fully legalize abortion for the safe termination of
pregnancy, 2) expand comprehensive sex education
and access to contraceptives, 3) completely revise
the eugenic elements of the Mother and Child
Health Act, and 4) guarantee reproductive rights
without stigma or discrimination.** Finally, on
April 11, 2019, the Constitutional Court ruled that
the current abortion ban was unconstitutional.
Multiple factors led to the overturning of the 2012
Constitutional Court decision, such as a changing
political environment, shifts in the general public’s
opinion, the progressive inclinations of judges, and
adecrease in religious groups’ influence on abortion
in Korea. Joint Action had a pivotal role in propel-
ling some of these changes by organizing people,
sharing information, and persuading politicians to
work toward reproductive justice in South Korea.

The implications of the Constitutional
Court’s decision on South Korea’s abortion
ban

On April 11, 2019, South Korea’s Constitutional

Year Laws/policies/events Brief description
1953 Criminal Act (Chapter 27, The Crimes of | According to Articles 269 and 270, women who have abortions and medical
Abortion) professionals who perform abortions can be sentenced to up to two years of prison.
1961-1996 | Family Planning Program This program aimed to reduce South Korea’s total fertility rate to develop the national
economy, and through this program, the government encouraged women to engage in
sterilization and abortion procedures.
1973 Mother and Child Health Act (Article 14, | This act was enacted to support the Family Planning Program. By providing limited
Limited Permission for Induced Abortion | permission for abortion in cases of rape, incest, and eugenic diseases, it functioned to
Operations) justify the Family Planning Program.
2005 Framework Act on Low Birth Rateinan | The passage of this act marked the government’s policy shift from an anti-natalist
Aging Society policy to a pro-natalist policy.
2005 Master Plan for the Prevention of Illegal | The Plan was established by amending the Mother and Child Health Act.
Abortion
2012 Constitutional Court Decision on Articles | The Constitutional Court ruled that the law criminalizing abortion was constitutional.
260 and 270
2018 Medical Service Act The Medical Service Act was amended to reinforce the punishment of medical doctors
who performed illegal abortions.
2019 Constitutional Court Decision on Articles | The Constitutional Court ruled that the ban on abortion was unconstitutional and that
260 and 270 the abortion law must be revised by December 31, 2020.
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Court ruled that Articles 269 and 270 of the Crimi-
nal Act were unconstitutional.# In the South Korean
legal system, there are two types of decisions on

<«

constitutionality: “complete unconstitutionality”
and “constitutional discordance.” For a law to be
ruled as completely unconstitutional, a majority of
justices (six of the nine justices) must determine
that the law is unconstitutional. In this case, the law
loses its effect immediately. However, because four
of the nine justices determined that Articles 269
and 270 were in constitutional discordance, three
deemed them unconstitutional, and two said they
were constitutional, the articles were ruled to be
in constitutional discordance. Thus, constitutional
discordance means the law remains in effect until
the National Assembly makes a new law within a
designated timeframe (in this case, by the end of
December 2020). If the National Assembly does not
make a new law by then, the current criminal codes
on abortion will lose their effect after December
2020. Meanwhile, although the criminal codes
on abortion are technically still valid until De-
cember 31, 2020, the Supreme Prosecutors’ Office
announced in June 2019 that they would suspend
prosecution related to abortion cases because the
Constitutional Court had clearly established wom-
en’s rights to terminate their pregnancies.*

As the court decision is being used as a ref-
erence point to create new discourses and develop
new policies related to abortion in South Korea, it is
important to examine the implications of the court
decision carefully. First, the Constitutional Court
confirmed that a woman’s right to decide whether
to have or not have a baby is a fundamental right
guaranteed by the constitution and that it has an
important effect on a woman’s health and life.
The court stated that self-determination includes
a woman’s right to autonomously form her own
sphere of living on the basis of her dignity and, if
she is pregnant, her right to decide whether she will
keep her pregnancy. The justices emphasized that
human beings should not be treated as a means
for other values, purposes, or legal interests. These
comments showed that the justices considered the
historical context of Korea’s population control
policies when making their decision. +

Second, the justices noted that a woman’s de-
cision to terminate a pregnancy does not exist in
a vacuum but is deeply related to her social, eco-
nomic, and family conditions. They acknowledged
that, for women, childrearing may require constant
physical, mental, and emotional effort for nearly
two decades and that women face a diverse and
wide array of social and economic situations that
can affect their childrearing. These burdens and
difficulties can be compounded by social problems,
such as gender biases, the patriarchal culture, and
poor childcare conditions. Moreover, they stated
that banning abortion proved ineffective in reduc-
ing abortions and, instead, harmed women’s health
and lives. As such, according to the justices, the
blanket ban on abortion had not sufficiently pro-
tected the life and health of pregnant women.*

Third, the Constitutional Court emphasized
the duty of the government. The justices described
the unique relationship between pregnant women
and fetuses, mentioning that they are independent
from and yet dependent on each other. The justices
advanced the opinion that a more desirable and ef-
fective means to achieve the goal of protecting life
and human rights would be for the government to
faithfully implement and strengthen sex education,
conduct counseling and other measures, provide
social welfare assistance for pregnant women and
children, and resolve various institutional and
social structural difficulties that impede childbirth
and childrearing.*¢

As a result of these statements from the
Constitutional Court, legislators were ordered to
determine how to protect the lives of fetuses by
substantially reducing the need for abortion while
also guaranteeing women’s right to self-determi-
nation and not simply prioritizing the life of the
fetus over the self-determination of the pregnant
woman. One of the significant differences between
the 2019 and 2012 decisions is that the justices did
not frame the abortion issue as a conflict between a
pregnant woman and a fetus. While the 2012 deci-
sion ruled that the value of a fetus’s life outweighs a
woman’s choice to have an abortion, the 2019 court
decision focused more on the responsibilities of the
government to women’s reproductive rights and
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lives. This court decision also reflected the pleading
paper written by the defense counsel and the main
arguments for reproductive justice publicized by
Joint Action.

Conclusion

The main slogan in the recent reproductive justice
campaign to abolish the criminal codes on abor-
tion in South Korea was “If abortion is a crime,
the state is the criminal.” The reproductive justice
movement, collectively represented by the activi-
ties and actions of Joint Action, has debunked the
notion that seeking abortion care makes women
criminals; instead, it places responsibility on the
government for upholding and advancing repro-
ductive rights in Korea. Since 2016, the reproductive
justice movement’s efforts to abolish South Korea’s
criminal codes on abortion strategically focused on
reproductive justice by advocating for fundamental
social change that would promote actual sexual
and reproductive health and rights for everyone
regardless of class, gender identity, sexual orienta-
tion, and marital status. Furthermore, Joint Action
was effective in persuading people that the Korean
anti-abortion law was not a matter of “life versus
choice” but instead a governmental and social tool
that 1) allowed the state to control reproductive
rights and, ultimately, to cherry-pick the lives it
deemed most worthy, and 2) regulated women’s
sexuality and behavior. By shifting the discourse
related to reproductive issues, the movement had a
stronger position in the legal fight against the state
and established solidarity with other human rights
organizations and groups.

The Constitutional Court’s decision on the
abortion ban represents a victory for the South Ko-
rean reproductive justice movement. However, the
reproductive justice movement is still working to
achieve a real victory. The day after the 2019 deci-
sion, Joint Action held a press conference at which
they claimed that the government and National
Assembly should decriminalize abortion complete-
ly.# They also demanded that the government
prepare a new law to guarantee everyone’s sexual
and reproductive health and rights. Although the

Constitutional Court decision was progressive, the
government and members of the National Assembly
still remain in the paradigm of punishment and re-
striction regarding abortion. In April 2019, the only
progressive party in National Assembly, the Justice
Party, submitted amendments to the Criminal Act
and the Mother and Child Health Act.* In those
bills, they limited abortion at a woman’s request to
within the first 14 weeks of pregnancy. For women
between 14 and 22 weeks of pregnancy, they added
that abortion would be legal on socioeconomic
grounds, in addition to the existing limited excep-
tions listed in the Mother and Child Health Act.®
In pregnancies more advanced than 22 weeks, they
suggested that abortion is allowed only in cases of a
woman’s critical health problem.°Since there is no
country except Canada that does not have any regu-
lations regarding abortion, Korean lawmakers tend
to refer to and follow the current abortion laws in
other countries, such as Germany, rather than cre-
ate a new model of law. Under these circumstances,
Joint Action is working on the preparation of a bill
for the complete decriminalization of abortion as
well as protecting actual sexual and reproductive
health and rights for every individual.
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From the Grassroots to the Qireachtas: Abortion Law

Reform in the Republic of Ireland
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Abstract

In 1983, voters inserted the Eighth Amendment into Ireland’s constitution, equating the right to life of
a fetus with that of a pregnant person. Hundreds of thousands of women were forced overseas to access
basic health care and thousands more were forced underground, importing abortion pills and risking
prosecution. The realities of life under the Eighth Amendment sparked a powerful feminist grassroots
struggle for abortion access. This article charts the path to abortion law reform in the Republic of Ireland
from the perspective of grassroots activists in the Abortion Rights Campaign (ARC). The first half
highlights the national and international policy mechanisms that activists leveraged to bring Ireland’s
abortion regime to the point of reform, as well as the power of challenging abortion stigma to mobilize the
public and politicians, culminating in a resounding vote in May 2018 to repeal the Eighth Amendment.
The second half analyzes the legislation enacted in late 2018 in order to give effect to the vote. While
the new law and its commitment to free abortion is a momentous step for Ireland, it also establishes a
needlessly cumbersome regime that remains grounded in a criminal law framework and incorporates

barriers that have no grounding in medical evidence.
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Introduction

“The state acknowledges the right to life of the unborn and, with due
regard to the equal right to life of the mother, guarantees in its laws to
respect, and, as far as practicable, by its laws to defend and vindicate
that right”

—Eighth Amendment to the Irish Constitution, 1983-2018'

“I think it’s important for us, for society, to be aware of the kind of
trauma you can put someone through by putting their humanity up for
a vote.”

—Miriam Needham, abortion rights activist and playwright, 2019*

In 1983, the Irish electorate voted by referendum
to change the country’s constitution to all but ban
abortion by equating the life of a fetus with that of
a pregnant woman. Even though abortion was al-
ready illegal, conservative forces sought to cement
the ban on abortion by embedding it in the nation’s
constitution. This decision treated women as crim-
inals, forced to travel to England for abortion care.
As the years wore on and pregnant people suffered
under the burdens of shame and financial hardship
imposed by the constitution, the country’s feminist
activist base grew stronger and more vocal about
the need for access to abortion at home. In this arti-
cle, we describe abortion law reform in the Republic
of Ireland from our on-the-ground perspective
as members of the Abortion Rights Campaign
(ARC). ARC is a grassroots, feminist, all-volunteer
movement for change. From its inception, ARC has
campaigned for access to abortion that is free, safe,
and legal, without time limits or gatekeepers, for all
who want or need it on the island of Ireland.

The first half of this article illustrates the
profound damage wrought by the constitutional
ban on abortion. It then examines the strategies of
resistance that culminated in the successful vote
to repeal the Eighth Amendment in May 2018.
The second half outlines the major benefits and
failings of Ireland’s new abortion law, with a par-
ticular focus on the role of grassroots organizing
in the fight to repeal the Eighth Amendment. ARC
recognizes that a variety of people, including girls,
women, transgender people, and nonbinary people,
can become pregnant and need abortion care. We

use the terms woman/women and person/people
throughout this article.

Many groups played critical roles in the
successful referendum. For instance, Doctors for
Choice created a space for physicians who wanted
to become providers. Lawyers for Choice produced
incisive legal analysis, and many individual
members traveled the country to speak at commu-
nity meetings. The Coalition to Repeal the Eighth
brought together more than 8o organizations to
call for change. People who had been forced to
travel abroad after learning their fetuses had seri-
ous anomalies founded Terminations for Medical
Reasons; members who told their stories played a
vital role in generating compassion among voters.
These groups, and others that sprung up before the
referendum, worked with and alongside each other.
While this article focuses on the contributions of
ARG, the struggle to repeal the Eighth Amendment
was truly a collective one.

Histories of subjugation and strategies of
resistance

Greetings from Ireland: failing to take action on
abortion since 1992

The Eighth Amendment didn’t just ban abortion; it
ascribed a right to life to fetuses (or “the unborn”)
and equated that with the right to life of pregnant
women (or “mother[s]”). Going further, the amend-
ment promised to “defend and vindicate” this fetal
right to life, ushering in an era of unprecedented
harm to anyone who could become pregnant.* Al-
though abortion was already prohibited in Ireland
under the 1861 Offences Against the Person Act, the
Eighth Amendment went a step further, guaran-
teeing that a change to abortion laws could only be
achieved by another referendum.

This constitutional change did not happen in
a vacuum. Rather, it was one of many aspects of a
church-state apparatus intended to subjugate wom-
en that activists have long struggled to overcome?
Since Ireland’s founding as an independent state in
1922, the Catholic Church has been a dominant po-
litical force, influencing a wide range of patriarchal
social and public policies. As a practical matter, the
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Eighth Amendment served to maintain this theo-
cratic status quo. Under Ireland’s Catholic-driven
state ideology, a woman’s primary role was that of
a wife and mother. Female sexuality was shrouded
in guilt, shame, and secrecy. Women who had sex
outside of marriage, for example, were punished
harshly. Generations of women were ostracized
from wider society, incarcerated and forced to toil
in Magdalene laundries—quasi-penal institutions
run by nuns—the last of which did not close until
1996. These misogynistic structures have left a lega-
cy of profound stigma around women’s sexual and
reproductive lives.®

Against the backdrop of church, state, and
stigma, one factor that helped to maintain the
status quo for so long is Ireland’s proximity to
England, where abortion is available. England is
widely regarded as a “safety valve” that contributes
to Ireland’s low maternal mortality rate. Since 1980,
more than 170,000 people are recorded as having
travelled to another country—primarily England—
for an abortion, often at great personal sacrifice and
often through the generosity of charities like the
Abortion Support Network” These figures repre-
sent only those who gave an Irish address to health
care providers abroad.

The consequences of the Eighth Amendment
surfaced on numerous occasions over its 35-year
existence. The X Case in 1992 highlighted the Irish
state’s punitive stance toward pregnant people. The
case centered upon a 14-year-old girl who had been
raped and was prevented by the Irish High Court
from leaving the country for an abortion. The Irish
Supreme Court overturned this decision and deemed
the girl’s life to be in danger through risk of suicide.
The X Case prompted a referendum that inserted
into the constitution an explicit provision on free-
dom to travel.® Such was the hypocrisy of the Irish
state’s attitude toward abortion: the exportation of
reproductive health care was enshrined in law, while
abortion at home was almost totally illegal.

As similar cases accumulated over the years,
so too did frustration with the status quo. In June
2012, this frustration came to a head when an an-
ti-choice group mounted a billboard campaign
claiming “abortion tears her life apart”—referring to

the oversized image of a fetus—and insisting “there’s
always a better answer.” These billboards unleashed
a new wave of anger and organizing to combat the
deeply stigmatizing message that anyone who has an
abortion has done something wrong.

A number of individuals decided to organize
a public meeting in July 2012. Forty women and
men met in a hotel in central Dublin and began to
lay the foundations for an organization that would
become known as the Abortion Rights Campaign
(ARC). ARC aimed to achieve free, safe, legal
abortion across Ireland, with repeal of the Eighth
Amendment a central goal. Because anti-choice
campaigners had succeeded in making abortion a
constitutional issue that could only be redressed
through a referendum, activists for change would
have to address abortion stigma among all poten-
tial voters in addition to persuading politicians.
Knowing that stigma-busting would be crucial to
their success, members decided to put the word
“abortion” front and center in their new organiza-
tion’s name.

A critical moment in the fight for Irish
abortion rights occurred with the death of Savita
Halappanavar. A 31-year-old Indian immigrant liv-
ing in Galway, Ireland, Halappanavar was pregnant
with her first child. Doctors refused to intervene
after she was diagnosed with an incomplete mis-
carriage at approximately 16 weeks of pregnancy.
Hospital staff told her and her husband that they
could not do anything to expedite the miscarriage
because a fetal heartbeat was still present, and Ire-
land was a “Catholic country.” She died of sepsis
from medical mismanagement of her condition?
This concrete example of the tremendous harm
caused by the Eighth Amendment outraged huge
numbers of individuals, who then mobilized to put
mounting pressure on the government to address
the problem.

The government’s inaction became less ten-
able as activists made more people aware that it
had never defined the terms under which women
could legally access abortion care, as instructed to
do 20 years earlier in the 1992 X ruling.* Moreover,
Halappanavar’s death occurred on the heels of the
2010 European Court of Human Rights ruling in
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favor of three women who challenged Ireland’s
abortion laws (known as the ABC judgment); that
court urged the state to enact legislation to broaden
access to abortion.”

In 2013, the Oireachtas (Irish Parliament)
passed the Protection of Life During Pregnancy
Act (PLDPA) after a particularly brutal campaign
where anti-choice activists harassed and threat-
ened elected officials in a way that was not common
in Irish politics on issues other than abortion.”
This new law permitted abortion in an exceedingly
narrow range of cases—namely, where two doctors
were willing to certify that pregnancy put the life
(as opposed to the health) of a woman at “real and
substantial” risk, and three doctors if the risk is the
prospect of suicide. Some anti-choice voices at the
time tried to convince the public that the act would
permit unfettered access to abortion. In reality,
the PLDPA had little practical impact, resulting
in fewer than 30 sanctioned abortions per year.?
Moreover, the PLDPA imposed a criminal penalty
of up to 14 years’ imprisonment for anyone who ei-
ther obtained an abortion in Ireland (for example,
through obtaining safe but illegal pills), or provided
an abortion outside of its parameters.

Several high-profile cases highlight the failure
of the PLDPA to provide access in life-threaten-
ing situations. These include the case of Ms. Y, a
pregnant asylum-seeker who had been raped in
her home country and was denied an abortion
in Ireland, even though doctors said she was sui-
cidal and thus continuing the pregnancy posed
a significant threat to her life. She was ultimately
subjected to a forced Caesarean section to deliver
the baby, as until 2019, Ireland’s national consent
policy denied pregnant individuals the same right
to choose and refuse medical care as people who
are not pregnant.* ARC opposed the PLDPA, see-
ing it as a wholly inadequate response to the ban
on abortion and the constitutional subordination
of pregnant people. ARC went on to campaign for
a referendum to repeal the Eighth Amendment and
build a nationwide network of grassroots activists
who could be mobilized to fight for a referendum
whenever that day came.

Invisible people have invisible rights

To break down abortion stigma, ARC organized
values clarification and civic engagement workshops
and trained people from around the country to host
these events in their communities, as well as “speak
outs” where individuals could share their abortion
stories. ARC adopted an unapologetically pro-choice
position in public spheres. The March for Choice
that we organize each year around Safe Abortion
Day in September has been called “the first openly
pro-choice activity” in Ireland.” In 2012, 2,500 par-
ticipants marched, and that number grew to a high
of 40,000 in 2017. People wore jumpers and T-shirts
emblazoned with the word REPEAL and ARC’s
slogan FREE SAFE LEGAL, creating visibility and
fostering a sense of community among people who
realized they were not alone.

One of ARC’s core successes is the creation of
regional networks across the country that worked
tirelessly to break the silence and secrecy about
abortion. The women and men in these networks set
up information tables in quiet country towns and
organized meetings and events, often being refused
space in community gathering places because of the
“contentious” nature of abortion. Regional groups’
contributions were critical to the fight to repeal the
Eighth Amendment, as evidenced by the extent of
the yes vote across the country: 63% of people in
rural areas voted yes, reflecting the national average,
and the only constituency to vote against changing
the constitution still voted 48% yes.

Despite the gradual shift toward a pro-choice
position among the Irish public, the government
remained resistant to change on the matter of the
Eighth Amendment; the ways in which it violated
basic human rights was seemingly not a compelling
enough argument. Fortunately, there were other in-
fluential audiences who were willing to listen—and
moreover, to call on Irish legislators to act. ARC and
other civil society organizations such as Amnesty
International recognized that appealing to interna-
tional human rights monitoring bodies could be an
effective tactic to embarrass the state and press for
legal and policy change. These bodies’ proceedings
shone a spotlight on Ireland’s reproductive rights
abuses and provided a formal mechanism to refute
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anti-choice rhetoric about why abortion should
remain illegal. They also provided advocates with
opportunities to develop creative media messaging.
For example, in 2014 one UN committee stated that
Irish law treated people who were raped “as a vessel
and nothing more.” These observations attracted
national media attention and ARC capitalized with
the hashtag #NotAVessel on social media. This slo-
gan quickly gained traction, with women all over
the world posting pictures of themselves proclaim-
ing #NotAVessel.”

From 2014, ARC participated in six UN
proceedings. At least twice, ARC delivered joint
statements on behalf of Irish civil society organi-
zations. In 2016, ARC was the only organization
advocating for abortion access at Ireland’s exam-
ination under the Convention on the Rights of
the Child. ARC’s advocacy drew on first-person
accounts from members who had travelled for
abortion when they were adolescents.”® During
questioning, government representatives offered
no reassurance on respecting adolescents’ rights.”
The committee’s concluding observations called on
Ireland to “decriminalize abortion in all circum-
stances.”

In addition to powerful recommendations
by UN treaty monitoring bodies, the UN Human
Rights Committee ruled that Ireland violated the
rights of individuals who had no choice but to trav-
el to access abortion care.” In one of these cases,
the Committee ordered the state to compensate the
individuals, and also

take steps to prevent similar violations occurring in
the future. To this end the state party should amend
its law on voluntary termination of pregnancy,
including if necessary its constitution, to ensure
compliance with the Covenant [and] take measures
to ensure that health-care providers are in a
position to supply full information on safe abortion
services without fearing being subjected to criminal
sanctions®

Proceedings in these various fora laid bare the
conflict between Irish abortion law and interna-
tional human rights standards. Although many of
the high-profile cases focused on tragic situations
of individuals faced with fetal anomalies, numer-

ous recommendations by these bodies called for
wider reform, from instructing the state to revise
its abortion legislation and hold a referendum on
the Fighth Amendment to calling for it to decrimi-
nalize abortion in all circumstances.?® Without the
submissions from grassroots organizations, some
of these broader recommendations may never have
been made.

The combination of strategies employed by
ARC and other groups situated abortion in the
forefront of public consciousness and moved it
gradually from being a peripheral subject to an
integral human rights issue. The increased profile
of Ireland’s restrictive abortion laws through the
combination of awareness-raising, anti-stigma, and
advocacy work put pressure on the Irish govern-
ment from-many sides.

Time to act!

This pressure on the government eventually pro-
duced some movement. In July 2016, the Oireachtas
voted to establish a Citizens Assembly—made up
of 99 randomly selected individuals—to deliber-
ate on a number of issues, including the Eighth
Amendment.** The assembly effectively allowed
the government to claim to be responding to the
UN, but offered no recourse to those whose rights
continued to be violated.

ARC was skeptical of the assembly process,
viewing it largely as a political delay tactic. Firstand
foremost, human rights should not depend on pub-
lic opinion. Additionally, the assembly process had
no clear objectives and was not transparent about
how speakers were to be selected. A preoccupation
with “balance” meant that the assembly gave equal
weight to facts and falsehoods. Religious bodies
and extremist organizations were given a platform
to debate the morality of abortion and perpetuate
myths without any basis in science. Speakers cited
discredited studies claiming that abortion is bad for
women’s mental health, and perpetuated abortion
stigma by making comments about people killing
their children.?

Despite these significant flaws, ARC decided to
participate in the process. We held out some hope
that, when presented with the realities of abortion in
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Irish people’s lives, assembly members would adopt
a pro-choice position. ARC submitted a paper outlin-
ing the gold standard of barrier-free access to abortion
which featured 60 personal testimonies, putting the
views and experiences of those directly affected by
the Eighth Amendment on the public record. ARC
put out an open call for stories, which were sent to a
dedicated email address. These first-person accounts
described navigating the hurdles to traveling abroad
for medical care and importing pills to induce an
abortion, among other scenarios, and complemented
submissions by other pro-choice groups focused on
legal and medical arguments.

Up until this point, much of the political dis-
course on abortion rights in Ireland had centered
on exceptions, such as providing abortion in cases
of fatal fetal anomalies, or rape or incest. Because
assembly members were recruited on the basis
that they were strictly “impartial” —one potential
member was even removed for having attended a
vigil for Savita Halappanavar four years before—
there was understandable concern that when faced
with anti-abortion propaganda in equal measure to
medical and legal evidence, they would gravitate
toward recommendations on the more conservative
end of the spectrum. Instead, they came to recog-
nize the need for significant changes to increase
access to abortion and advocated for these in their
robust slate of recommendations. Legal scholar
Fiona de Londras noted at the time that, “the Cit-
izens Assembly took [political representatives] by
surprise last weekend. In truth, it took many of us
by surprise.™ She also argues that the assembly
“created the conditions for change” in “a political
system that was not generally willing to accept that
women and pregnant people were sufficiently ex-
pert in the harms of the 8th Amendment” to take
its cues from them.” Having spent years reluctant
to deal with abortion, the government took cover
under the assembly’s recommendations to put for-
ward a motion for larger-scale reform.

However, they were not willing to embrace
these recommendations entirely, and each step
from the assembly onward diluted its calls for
change. In 2017, an all-party Joint Oireachtas Com-
mittee considered the Citizens Assembly findings

and testimony from a range of experts. The com-
mittee produced less robust recommendations than
the assembly, which organizations like ARC chal-
lenged at the time. Nonetheless, the committee did
recommend that a referendum be held on removing
the Eighth Amendment, and the cabinet agreed to
this step in January 2018. In the time it took the
Citizens Assembly and Joint Oireachtas Commit-
tee to deliberate, more than 3,000 people travelled
to England or Wales to access abortion services.”®

ARC was one of three civil society organiza-
tions and the only grassroots group that formed
Together for Yes (TfY), the official referendum
campaign that launched on March 22, 2018, and
concluded with the successful vote on May 25, 2018.
ARC members made the decision to join the (as yet
unnamed) TfY atan extraordinary general meeting
in February 2018. The Coalition to Repeal the 8th
and the National Women’s Council of Ireland were
the other founders. The TfY campaign emphasized
compassion and caring for Irish women at home
in Ireland, especially in such tragic situations as
when a woman carrying a wanted pregnancy is told
her fetus has a fatal condition. Working alongside
these other civil society groups to form a coherent
campaign involved ongoing negotiation and com-
promise over tactics and messaging.*

At the outset of the referendum campaign,
the government released a Draft Heads of Bill to
regulate abortion (a “general scheme” of a bill that
outlines major provisions but is not fully fleshed
out) on the theory that people wanted to know
what they were voting for if they voted to remove
the Eighth Amendment from the constitution.
This draft was weaker still than both proposals
preceding it, reflecting behind-the-scenes political
maneuvering. For example, it included a manda-
tory three-day waiting period, something which
had been rejected by both the assembly and the
committee but was widely perceived as necessary
to gain the approval of the Tanaiste (Deputy Prime
Minister). While campaigners were quick to see the
problems in the draft bill and tried to counteract
them with evidence-based discourse (such as blog
posts outlining the negative impact of waiting peri-
ods), we had limited power to influence immediate
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changes. All our energy was devoted to securing
a yes vote. Campaigners shared an implicit as-
sumption that we could address the problems after
winning the referendum? Some also feared that
disturbing the “united front” between Together for
Yes, political parties, and the government might
cost success in the referendum, especially given
the pervasive narrative on the part of the media,
general public, and the yes campaign itself that this
would be a close-won fight.

Abortion under Ireland’s new law: free,
mostly safe, but still criminalized

The hard work has just begun

For four months following the referendum, sev-
eral anti-choice activists filed legal challenges to
the results, delaying the government’s ability to
formally remove the Eighth Amendment and in-
troduce legislation to allow for abortion services.
ARC organized a meeting with other pro-choice
groups to discuss the draft legislation and spent
the following months developing an affirmative
vision of the principles underlying good abortion
law and provision: bodily autonomy, accessibility,
accountability, and evidence’ With these ideals as
the basis, we then chose specific policy priorities to
mobilize around. They included:

 free universal abortion care

« full decriminalization

« no mandatory waiting period

« no refusal of care (“conscientious objection”) and

. . . <« . 02l
« no vague non-medical criteria, such as “serious
risk to health.

Along with supportive politicians, ARC hoped that
the strength of the 2-to-1 (66.4%) yes vote would
translate into leverage to improve the government’s
bill> When the government formally introduced
its legislation, however, it reflected very few of the
changes the advocacy community had put forward
to improve the initial draft. Further, the govern-
ment rejected virtually all amendments to improve

access during the legislative process. The rationale
for rejecting them was generally some version of
“we have to stick to what the people voted for.”
Minister of Health Simon Harris, however, did
find space to make certain changes. One welcome
change he included, when the bill was introduced
in September 2018, was to make abortion free. This
squarely reflected ARC’s priorities, but he rejected
relatively simple changes like using gender-inclu-
sive or gender-neutral language despite a wave of
grassroots and even mainstream political party
support.?* He also rejected restrictive amendments
proposed by opponents of repeal.

By publicly dressing down the anti-choice leg-
islators when rejecting their amendments, Harris
positioned himself as a champion for women while
simultaneously endorsing anti-choice measures
such as a mandatory waiting period. The health
committee hearings and debates in the Dail and
Seanad (the Irish Houses of Parliament) became
painful exercises in repetition, as the same appeals
to evidence and human rights were rejected over
and over again. The cabinet had resolved not to
accept changes to the “draft” bill introduced and
party discipline among the two primary political
parties, Fine Gael and Fianna Fail, meant that there
were not enough other members of parliament to
push through rights-enhancing amendments3*
Many activists had given everything they had to
campaigning for a yes vote in the May referendum
and were not as involved in legislative advocacy.
Only a few organizations (primarily ARC, Amnes-
ty Ireland, the Irish Family Planning Association,
and Lawyers for Choice) were engaged actively. In
the end, we won only one of our key priorities: free
abortion services.

Ireland’s president signed the abortion bill
into law on December 20, 2018, just days before the
minister of health had promised abortion services
would begin* While the new law is a momentous
step for Ireland, it also establishes a needlessly
cumbersome system that remains grounded in a
chilling criminal law framework, heavily restricts
abortions after the first trimester, and erects barri-
ers that serve no legitimate purpose.
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Key features of the new law

The law and clinical guidelines establish free abor-
tion, which is available on request or “without
specific indication” for the first trimester. Ireland
does not have a universal health care system and
offers relatively few universal health benefits, so the
government’s decision to make abortion free is espe-
cially impressive. In the run-up to the referendum,
many politicians, including the Taoiseach (prime
minister), said that abortion should be “safe, legal,
and rare.” By the end of the legislative debates, the
minister of health adopted ARC’s reasoning that
abortion isn’t truly safe if it isn’t free* Free abortion
is thus a material victory and a rhetorical one.

Sorting out exactly who can access abortion
care without cost has been a challenge, however.
Typically, doctors are reimbursed via a patient’s
Personal Public Service (PPS) number; however, not
all legal residents have a PPS number—for example,
students from abroad—Ilet alone undocumented
residents. Advocates for asylum seekers have asked
for clarification on whether the government will
provide free abortion care, and on navigating
logistical challenges unique to this group, whom
the government houses primarily in smaller towns
and who have limited ability to travel. Residents
of Northern Ireland were left out of the 2018 law,
despite politicians’ promises and the fact that they
can ordinarily receive medical care in the Republic.

Abortion on request during the first trimester
is a narrower victory than it may at first appear.
Taking all provisions together, people can access
abortion without having to meet specific criteria
for up to 12 weeks since the first day of their last
menstrual period (LMP). They must see a doctor
to certify on government-issued paperwork that
their pregnancy is under the time limit, and then
wait three days before returning for the abortion,
which is typically administered in the form of med-
ical abortion pills. Medical and legal experts, not
to mention pro—choice activists, have consistently
testified against a mandatory delay, arguing it is
paternalistic and without clinical benefit.

In keeping with the World Health Organiza-
tion’s good practice guidelines, the focus of Ireland’s
new system is on providing care in the community,

that is, in doctors’ offices or the handful of inde-
pendent women’s health clinics in Dublin. The
Irish Health Service Executive (HSE) established
a website and telephone line called MyOptions to
help people find a provider’” The promise of this
model will take time to realize. As of September
2019, more than 300 doctors had opted to provide
abortion care, but about half offer care only to their
own patients; only 10 of 19 maternity hospitals are
providing any abortion care at all®* As expected,
providers are not evenly distributed across the
country, leaving people in rural areas without
nearby services—a hardship given poor public
transportation.

Even doctors who are eager to participate in
this community-led system face limitations. The
Department of Health only allows doctors to pro-
vide abortion care up to nine weeks LMP>» After
that, they must refer patients to a hospital, even
though health professionals can safely provide
abortion care in the community well into the sec-
ond trimester. In both settings, medical abortion
is the norm. Indeed, the government’s rhetoric has
consistently sanitized abortion care by focusing on
the provision of pills. If the government committed
to training and supporting doctors to provide aspi-
ration abortion, then doctors could care for more
patients in their offices, significantly expanding
community-based care.

The emerging consensus is that the system
works well for those who realize very quickly that
they are pregnant and who do not need dating
scans to assuage doctors’ fears of violating the law.
For those who are past nine weeks LMP, or whose
weeks since their last menstrual period needs to
be verified, referrals to ultrasound providers and
hospitals can be problematic, especially outside
the bigger cities. Making matters worse, many
home pregnancy tests give estimates of pregnancy
based on conception, not LMP, leading people to
think they have more time to obtain an abortion
than they do. As the medical director of the Irish
Family Planning Association put it, “When we get
someone who thought they were eight, nine weeks,
and turns out to be 11-plus, it becomes a panic to
try and get them an appointment on time. It really
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does; there is no other way I can describe that.™°

The Act mandates a review into the operations
of the law after three years. This review is one of
the only amendments to the legislation that won
government approval. While it was frustrating to
watch government officials dismiss objections by
saying they could be reviewed in the future, advo-
cates welcome the guaranteed opportunity to push
for improvements.

The long shadow of criminalization

As this discussion of the new system suggests, the law
is riddled with problems. While the government cam-
paigned by promising to “trust women” and “trust
doctors,” the law they crafted maintains abortion as
a criminal matter, carving out specific permissible
exceptions. In addition to the 12-week “early abortion”
on request period, these exceptions are:

* abortion in cases of risk to life or of serious harm
to the health of the pregnant woman, provided
that two doctors, one being an obstetrician, cer-
tify that there is such risk, that the fetus has not
reached viability and it is appropriate to carry
out the abortion to avert that risk

« abortion in an emergency, that is, if there is an
immediate risk to the life, or of serious harm
to the health, of the pregnant woman and it is
immediately necessary to carry out the abortion
to avert that risk, as certified by the medical
practitioner before or within three days after the
termination

» abortion in cases where two medical practi-
tioners, one being an obstetrician, certify that
the fetus suffers from an abnormality that will
lead to its death either before or within 28 days
after birth.

Doctors who provide care outside these terms con-
tinue to risk arrest, prosecution, and a long prison
sentence—ijust as they did when abortion was bare-
ly legal.

ARC vigorously opposed the criminal frame-
work of the legislation. Abortion is health care and
should be regulated under health statutes and codes

for medics as well as patients. While the new law
takes a major step by removing criminal penalties
against individuals who terminate their own preg-
nancies, treating abortion as a crime stigmatizes
people who decide to end a pregnancy and has a
chilling effect on health care providers.*

An example of the controversy over the mean-
ing of “12 weeks” illustrates the chilling impact of
criminalization. One month after the introduction
of legal abortion, the CEO of Dublin’s Rotunda Ma-
ternity Hospital, Dr. Fergal Malone, explained that
the hospital was limiting its early abortion service
to 11 weeks LMP instead of 12, because “the legisla-
tion is written with an upper limit of 12 weeks and
zero days. But there is considerable ambiguity as
to whether 12 weeks means the date at which the
termination starts, or the date at which the termi-
Given there is a potential 14-year jail
term for getting this wrong,” he continued, “I can’t
put my staff in danger where there is ambiguity.™

After directing the hospital to provide care up
to 12 weeks, the HSE took three more months to
clarify that an abortion need not be completed by
12 weeks and zero days so long as it began by that
deadline.® Should the medication fail to work, hos-
pitals are barred from providing further treatment.
This means that the person who has already jumped
through all the hoops of having their pregnancy
scanned and certified, waiting three days to go to
the hospital for care, and then enduring a failed
medical procedure, still must leave the country in

» «

nation ends.

order to terminate their pregnancy.*

As Dr. Malone’s comments show, the new
law is not entirely clear regarding what constitutes
criminal conduct. It uses vague phrases instead of
standard medical terms. The government insisted
on the modifier “serious” in the framework of
exceptions: abortion after 12 weeks since the last
menstrual period may be provided if there is risk of
“serious” harm to the health of the pregnant woman.
All the medical and legal experts who participated
in the various assemblies and committees urged
the government against such vague, non-medical
language. Indeed, within the first month of legal
abortion, at least one woman and her partner went
public about having to travel to England to access
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abortion care when her fetus was diagnosed with
life-threatening anomalies that the hospital would
not certify as “fatal.™ The fact that Ireland was a
late adopter of legal abortion should have enabled
the state to learn from patient-centered, interna-
tional best practices, especially given the weight of
the public vote in favor of reform.

During parliamentary debate, Health Minister
Harris asserted that criminalization “is necessary
from a policy perspective...The provisions in the
Bill protect people from forced abortions or an
attempt to intimidate women...It is important that
the termination of pregnancy remains illegal out-
side the circumstances in which it is legal.™® Harris
rested his case on advice from the attorney general;
however, such advice is confidential and not shared
with members of the Oireachtas, let alone the pub-
lic. Lawyers for Choice and other experts countered
by saying that Ireland already has laws to deal with
coercion and medical wrongdoing and proposed
narrowly tailored measures to address the minis-
ter’s stated concerns.¥

Criminalization emboldens opponents of legal
abortion to engage in “sting operations” or mali-
cious reporting of doctors, in turn discouraging
doctors from providing care and making abortion
less accessible to those who need it. While doctors
and patients are required to navigate a criminal
framework for abortion care, rogue agencies that
promote anti-abortion myths alongside free ul-
trasounds operate without regulation.** The Irish
public is still waiting for long-promised legislation
to regulate such agencies.*

Finally, Ireland’s new abortion law never uses
the word “abortion.” Instead, the law concerns
“termination of pregnancy,” defined as “a medi-
cal procedure which is intended to end the life of
the foetus.” This troubling definition personifies
fetuses, evokes a criminal offense, and stigmatizes
the medical care that is supposedly being legiti-
mized*® Rather than affirming women’s rights
after decades of reproductive oppression, this ap-
proach perpetuates the idea that abortion is, at the
least, a moral crime.

Conclusion: The fight is far from won

In this first year of legal abortion, thousands of
people have accessed abortion care in Ireland (the
government will publish data in June 2020). How-
ever, others continue to travel abroad, including
those who miss the 12-week cutoft and those who
receive a diagnosis of catastrophic but not necessar-
ily “fatal” fetal abnormality>* We do not yet know
how many people are receiving the MyOptions
announcements or how often pregnant people are
being refused referrals by doctors. We also know
very little about how the system is working for
those whose pregnancies endanger their health.

As many predicted, the shortcomings in the
new law are having their worst impact on those
who have the fewest resources to overcome them.
Consider young women or anyone with irregular
periods who doesn’t realize right away that they are
pregnant. Or consider the plight of pregnant peo-
ple who miss the deadline for abortion on request
but cannot travel—for lack of funds, travel docu-
ments, or control over their lives (such as young
people, people with disabilities who need a travel
companion but cannot afford the cost of two plane
tickets, asylum seekers who are subject to strict
travel limitations, or those in controlling relation-
ships). To their credit, some doctors go above and
beyond to ensure that their patients get all required
appointments in time to meet the cutoff, but how
much better would care be if there were no artificial
deadline at all?>*

Despite these concerns, it is tremendously grat-
ifying to know that on any given day, someone who
is pregnant in Ireland and does not want to be has
a chance to access free abortion care in their own
country, and that activists had such a fundamental
role in ushering in this change. ARC’s influence
on public policy is reflected not only in the fact
that free abortion on request is now a reality for a
sizeable number of people in Ireland, but also in the
discourse of policymakers. The default political posi-
tion has shifted radically, as evidenced by the health
minister’s acceptance that abortion is only safe when
free, and by other politicians using the expression
that abortion should be “free, safe, legal.”
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We firmly believe that our role as activists
is not to bask in the success of what Ireland has
achieved so far but to keep working to make things
better. We plan to monitor the law and services so
that we can advocate for improvements when the
government undertakes its review, and to extend
solidarity to our allies globally. Our fight is not won
until free, safe, legal, and local abortion is a reality
for all.

Postscript

Because the law is so new, the situation in Ireland is
constantly evolving, as is the situation in Northern
Ireland. To keep up to date, visit our website
(https://www.abortionrightscampaign.ie/) and
follow Alliance for Choice
(http://www.allianc4choice.com/) in the North.
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Abortion in Chile: The Long Road to Legalization and

its Slow Implementation
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Abstract

Until as recently as September 2017, Chile was one of the few countries in the world that did not permit
abortion under any circumstances. Although the Health Code had permitted therapeutic abortion (i.e.,
on health grounds) from 1931, this was repealed in 1989 as one of General Pinochet’s last acts in office. It
took more than 25 years to reverse the ban. Finally, a new act was approved allowing abortion on three
grounds: when a woman’s life is in danger, when there are fetal anomalies incompatible with life, and in
the case of rape. Since the law allows abortion only in limited cases, most women must continue to seek
illegal abortions, as previously. In this paper, we explore the historical context in which Chile’s 2017 bill
was finally passed. We then analyze the legislative debate leading up to the passage of the law. Lastly, we
present the results of a community-based participatory research effort carried out by an alliance between
feminist and human rights organizations. Chile’s law was passed almost two years ago, and this research
shows the persistence of various obstacles that hinder women’s access to legal abortion, such as the use

of conscientious objection, a lack of trained health care providers, and a lack information for women.
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Introduction

Until as recently as September 2017, Chile was one
of the few countries in the world that did not per-
mit abortion under any circumstances. Although
the Health Code had allowed therapeutic abortion
(i.e., abortion on health grounds) beginning in 1931,
the law was repealed in 1989 as one of Pinochet’s
last acts in office, leaving women to seek termina-
tions clandestinely. There were several attempts to
amend the abortion law, but none of them were
successful until 2017, when the law was changed to
allow abortion on three grounds: when a woman’s
life is in danger, when there are fetal anomalies in-
compatible with life, and in the case of rape. Since
the law permits abortion only in these limited cas-
es, most women with an unwanted pregnancy must
continue to seek illegal abortions.

The law establishes several requirements to ac-
cess an abortion: in the cases of risk to life and fetal
anomalies, these conditions must be confirmed by a
medical team (one doctor for the first category and
two doctors for the latter). In the case of rape, the
confirmation must come from a team composed of
a social worker and a psychiatrist or clinical psy-
chologist. There are no time limits established for
the first two grounds. In the case of rape, the time
limit is 12 weeks for women over 14 years old, and 14
weeks for those younger than 14. The law also intro-
duced a two-person professional team (known as
dupla in Spanish) consisting of a social worker and
a psychologist to provide information and support
to women during the clinical decision-making pro-
cess and to provide, if requested, accompaniment
during the abortion. Following the law’s passage,
the Ministry of Health drew up clinical guidelines
and protocols to be used for the procedure.!

The law requires the approval of a doctor to
confirm that the legal requirements are met for life-
health risks and fetal anomaly, and in the case of
rape a psycho-social team confirms the pregnancy
gestational age and coherence of the statement
regarding the rape. As part of the regulations
attached to the law, public health services must
guarantee access to legal terminations of pregnan-
cy through 69 specialized high-risk obstetric units.
The primary care system has become the gateway

to identify and provide information to women who
are eligible for an abortion on any of the three legal
grounds and to refer them to a hospital where there
is a high-risk obstetric unit.

To date, the implementation process has faced
many challenges. First, since the law’s passage,
many clinicians have expressed conscientious ob-
jection and refused to implement the law. Second,
all legal abortions must take place in high-risk ob-
stetric units (although medical abortion pills can
be used in the case of rape). Third, in March 2018,
when the implementation phase was just getting
off the ground, Chile changed governments from a
center-left coalition (which had introduced the law
and managed to secure its approval in Congress) to
aright-wing alliance that had fervently opposed the
law and was now doing what it could to prevent its
successful implementation.

This paper starts by start by reviewing the his-
torical context of the Chilean feminist movement’s
struggle to advance reproductive rights generally
and abortion rights specifically, as well as the road
to the legalization of abortion on three grounds in
2017. Despite the law’s limitations, it was considered
a milestone regarding women’s rights in Chile, giv-
en that abortion had been completely banned since
1989. Hence, the law has an important symbolic
power both culturally and politically.

Second, we present a reflection on the leg-
islative debate and the challenges facing the
implementation of the new law. In particular, we
analyze lawmakers’ discussion of central issues
during the legislative debate: medical confidential-
ity, time limits for abortion, and the regulation of
conscientious objection. We also explore limits of
the law’s implementation by drawing on the results
of a community-based participatory research proj-
ect carried out by La Mesa Accién por el Aborto
(known as La Mesa) and Fondo Alquimia in alliance
with women’s groups in seven locations: Desnu-
dando in Aysén; Observatorio de Género, Salud y
Pueblo Mapuche in Araucania; Marcha Mundial
de Mujeres in Biobio and Santiago; Matriavision
in Valparaiso; Resueltas del Valle in Huasco; and
Qispy Wayra in Antofagasta. The process was led
by Gloria Maira and Lieta Vivaldi collaborated in
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the final analysis and report.

Finally, we discuss some implications of
having a restrictive law, the use of conscientious
objection, and the organization and delivery of
abortion services.

Historical context

In the early 20th century, the fight for abortion in
Chile involved both the medical community and
the feminist movement. The medical community
recognized poverty and child mortality and the im-
pact of clandestine abortion as an important health
risk for women.? In 1931, therapeutic abortion was
legalized via the Public Health Code, and shortly
after (1936), a group of physicians from the Chilean
Medical Association proposed legalizing abortion
for socioeconomic reasons, though this was not
approved. Their argument was that allowing only
therapeutic abortion would not deal with most
clandestine abortions, which remains true to this
day in spite of the current reform.

Meanwhile, the women’s movement started
to articulate its demands regarding legal abortion.
The Movimiento pro Emancipacion de la Mujer
Chilena (founded in 1935), fought for women’s suf-
frage and promoted women’s reproductive rights as
an integral part of political and economic equality
for women.* From the beginning, it advocated for
access to family planning and the legalization of
abortion. The group claimed that “with respect
to our biological bodies, our actions will not stop
until we call the attention of scientific and legal
authorities to the distress caused to poor working
women who are forced to get pregnant and to give
birth repeatedly.”

Abortion was subsequently submerged as an
issue for feminists but reappeared 25 years later
thanks to members of the medical community con-
cerned with high rates of maternal morbidity and
mortality due to clandestine abortion. The govern-
ment introduced family planning in the 1960s to
tackle the problem.’ The organization most involved
with women’s reproductive health and collaborat-
ing with the national family planning program was
the Chilean Association for the Protection of the

Family (APROFA), which has been affiliated with
the International Planned Parenthood Federation
since 1967.

Legal abortion was not part of feminists’
demands under Salvador Allende’s socialist gov-
ernment (1970-1973). However, members of the
medical community led a process to liberalize abor-
tion through medical practice. In the Barros Luco
Hospital, the team of obstetrician-gynecologists
serving a working-class Santiago district began to
perform legal abortions based on the understand-
ing that they were “therapeutic” because poor
women with unwanted pregnancies would other-
wise seek high-risk abortions and possibly die as a
result. From March to September 1973 alone, it is
estimated that this hospital carried out approxi-
mately 3,000 abortions’

Initial steps toward an abortion law

In 1973, the dictatorship introduced pro-natalist
policies, and by 1989, abortion was prohibited un-
der all circumstances: “No action will be taken in
which the aim is to cause an abortion.” That same
year, a national reproductive rights network—the
Foro Abierto de Salud y Derechos Sexuales y Re-
productivos—was established. This network, which
consisted of 30 women’s organizations, began pro-
moting a bill to legalize abortion. However, during
the 1990s, political interest in introducing legal
reform on abortion was virtually nonexistent, and
none of Chile’s political parties supported this ini-
tiative. In fact, the only bill introduced to reinstate
the repealed law on therapeutic abortion was never
even tabled for debate.

During this period, the international context
regarding sexual and reproductive rights changed.
In Latin America, a regional campaign to decrim-
inalize abortion—the Red de Salud de las Mujeres
latinoamericanas y del Caribe—was launched. At
the global level, two United Nations conferences
(Cairo in 1994 and Beijing in 1995) were influential
in promoting changes on abortion law reform. In
Chile, specific events revealed the strength of a new
narrative on reproductive rights.” For example, in
2010 an abortion hotline was launched, providing
women with information on how to use the abor-

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 123



G. MAIRA, L. CASAS, AND L. VIVALDI / ABORTION LAW REFORM, 121-131

tion pill safely and effectively at home. Moreover, in
2008, an articulate women’s defense of the distri-
bution of the morning-after pill called for a massive
rally, the Pildorazo.”

Between the early 2000s and 2012, 11 bills were
presented in Parliament that would have permitted
abortion in some circumstances.’>* Furthermore,
the election of a right-wing government in 2010 led
to political activity that permitted the issue of abor-
tion to come to the forefront. In 2011 alone, three
bills seeking to partially legalize abortion were
tabled in the Senate, but all three were rejected in
April 2012.3

Michelle Bachelet became president again in
2014, supported by the coalition Nueva Mayoria.
Active feminist members of this center-left coali-
tion forced the inclusion of abortion in Bachelet’s
government program.* From their perspective,
Bachelet’s former role ashead of UN Women and the
perceived willingness of different political actors to
consider the legalization of abortion presented an
important opportunity. Within the coalition, the
progressive members wanted to legalize abortion
on demand, but the most conservative members
would not to go farther than permitting abortion
on the three grounds the country now has. The bill
that was ultimately proposed represented a middle
ground. For the first time since 1931, a Chilean pres-
ident was ready to introduce a bill.

During this same period, La Mesa was taking
shape, changing from a loose network of individ-
uals and organizations to a structured coalition.
There were quite different views within this coali-
tion on the political impact of the abortion bill and
the strategies needed to achieve the decriminaliza-
tion and legalization of abortion. On the one hand,
some considered the bill so restrictive that it made
no sense to support its passage, because it would
not change the lives of women with respect to their
right to choose or change the illegal status of most
abortions. On the other hand, others, although
cognizant that the bill was restrictive, argued that
it would allow for the protection of the lives and
agency of at least some women and would be an
opportunity to open a public debate on abortion.”

In addition, among those who supported a lib-

eralization of the abortion law, some supported free
and legal abortion while others did not care whether
there would be government-provided services, po-
sitioning themselves as supporters of self-induced
medical abortion. In this context, a combination of
feminist and human rights organizations and in-
dividuals (both academics and activists) reached a
consensus that La Mesa would promote the approv-
al of the bill, as long as it safeguarded some aspects
that were considered an ethical imperative, such as
maintaining the ground of rape in the bill, which
was the most contested of the three grounds.

Legal abortion on only three grounds:
Confrontation over the limited scope of the
reform

In January 2015, President Bachelet introduced a
bill to liberalize abortion on three grounds: risk to
the woman’s life, fetal anomaly incompatible with
life, and rape.

The legal reform took two and a half years
of debate in Congress.”® It represented a golden
opportunity for those in favor of and those against
abortion (including activists, social organizations,
members of the medical community, religious
organizations, and the like) to advance their argu-
ments. For instance, the Health Committee of the
Chamber of Deputies organized a two-day public
hearing in September 2015 in which 89 people pre-
sented their arguments; of these, 20 were medical
doctors, including 13 who were against abortion.
The large majority of participants were individuals
and organizations against the law reform.

The original bill suffered important amend-
ments. The final text contained more restrictive
regulations in several areas, including the defini-
tion of the grounds, time limits, and confidentiality,
among others. Conscientious objection (CO) was
one of the issues that experienced the most mod-
ifications during the legislative process and again
(in the Constitutional Court) after it was passed, as
will be discussed below.”

The bill was timid regarding the scope of the
legal grounds; it never included risk to the pregnant
woman’s health, instead phrasing it as a “risk to
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life,” and during the debate this too was changed
from “current and future life risk to life” to just
“current risk to life.” The ground of fetal anomaly
incompatible with life was also very conservative,
considering that most countries’ abortion laws on
fetal anomaly permit abortion for serious anoma-
lies rather than fatal ones only.”

On the ground of rape, the upper time limits
were reduced from 18 weeks to 14 weeks for girls
under 14 years of age. It takes time for someone to
be able to report rape, let alone seek an abortion.
Furthermore, given the lack of expectation of preg-
nancy in a child, these reductions in the time limit
were very serious restrictions.

With respect to confidentiality, the bill incor-
porated a human rights framework, upholding the
rights to health and privacy by providing for the
protection of women requesting a legal abortion
and for those who experience health complications
due to illegal abortion. In cases of risk to life and
fetal anomalies, the general rule to keep medical
records confidential, including the name of the
patient, was applied. But in the case of women who
request an abortion on the ground of rape, legisla-
tors eventually incorporated a provision requiring
hospital directors to inform the Office of the Prose-
cutor whenever a woman requests an abortion due
to rape, thus allowing the prosecutor to proceed
with a criminal investigation. Women may well
not wish this to happen, and they are supposedly
not required to be part of the prosecution, but how
this works out in practice remains to be seen. As
a violation of confidentiality, however, it is very
problematic.

In the case of illegal abortion, there are contra-
dictory mandates regarding medical confidentiality
for women seeking treatment when they experience
complications. There are other contradictory man-
dates as well. While health care providers in both
the private and public sectors must report women
who have had an illegal abortion who seek care for
complications, divulging confidential information
received while on professional duty is considered
a crime.”® In the original bill, no woman who
undergoes an illegal abortion could be reported,
interrogated, or receive treatment contingent on

the disclosure of information about her medical
condition, or have her health status divulged. This
provision was rejected, in complete disregard for
international human rights standards and recom-
mendations on the issue.”

Conscientious objection: From the
exception to the general rule

In the original bill introduced by President
Bachelet, CO was considered as permitted only for
those health personnel who are directly involved in
the abortion procedure: physicians. However, the
public and legislative debate went far beyond that
incorporating not only physicians but all health
personnel directly involved.* This includes anes-
thetists, midwives, nurses, and nurses’ aides. These
workers must state their objection in writing, but
there is no need for it to be substantiated.

After the Law was approved by the Congress
in August 2017 a group of legislators filed a consti-
tutional writ before Constitutional Court and prior
to the enactment of the law. The Court in August
2017 allowed the recognition of institutional CO
(Sentencia Rol N° 3729 (3751)-17 CPT, 28 de Agosto
de 2017). The institutional objection was argued fer-
vently by Catholic University during the legislative
debate defending religious universities regarding
the enforceability of the law for the provision of
abortion services.

Even after all these substantive, and re-
strictive, changes and the passage of the bill in
September 2017, there followed an 18-month-long
administrative litigation on the regulation for
health care services. Two protocols on CO were
issued. The first one was changed 10 days after
President Pinera took office. However the Office
of the Comptroller General (Contraloria General
de la Republica) ruled that the second protocol
was unlawful because it had included institution-
al objection to private clinics that received public
funding. A third regulation was published the
23th of October 2018. This opened for conservative
legislators to take the matter to the Constitutional
Court to rule on the scope and the basis for institu-
tional objection. In January 2019, the court finally
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settled the issue. The law as it now stands allows any
private health institution to refrain from providing
abortion services, based not only on religious or
moral grounds but also on the right to association
and the protection of the autonomy of private orga-
nizations and individuals.”

The court’s ruling also permits private health
institutions that provide gynecological and ob-
stetric services at the primary and tertiary care
level, including those that receive public funding,
to invoke institutional conscientious objection. The
constitutional basis for this ruling is the notion that,
according to Chile’s Constitution, private entities
have visions or ideologies and hence must be re-
spected. The court recognized the special status of
Catholic hospitals due to the long tradition of health
services in collaboration with the public health care
system and the Catholic University is recognized by
law in a special status. However, it went a step further
by failing to make a distinction between confessional
(Catholic) institutions and those that do not declare
any type of religious ideology.*

So far, five institutions have registered to be ex-
empt from complying with the law, and in one case
a clinic declared an objection to providing abor-
tion only on the rape ground. The Constitutional
Court’s ruling disregards the impact of its decision
on women’s right to health care. It states that insti-
tutional CO does not restrict women’s rights to life
or integrity because the objecting institution must
provide an abortion when a woman’s life is at risk,
while for the other two grounds women can receive
abortion care from a public health institution.®
Despite recognition of CO abortion remains easily
accessible in some countries, such as Portugal, En-
gland, and Norway, but in others like Italy CO is a
stumbling block because many doctors use it.>

The implementation of the law: Monitoring
progress from a feminist perspective

La Mesa and Fondo Alquimia invited six local orga-
nizations from the northern, central, and southern
parts of the country to monitor the law’s implemen-
tation in their geographical regions because it was
a major concern of the feminist organizations. The

idea was to identify practices and discourses that
were either facilitating or hindering access to abor-
tion in public health facilities.

Our qualitative research effort was carried out
from September 2018 to February 2019. It involved
62 interviews with health care professionals who
play a direct role in the law’s implementation—
namely, obstetrician-gynecologists, midwives,
psychologists, and social workers. These individ-
uals were working in a total of 15 primary care
clinics and 8 hospitals with high-risk obstetric
units. Additionally, 8 health care union representa-
tives were interviewed, 7 focus groups with women
were conducted, and 136 women were surveyed.”
The interviews with the health personnel explored
the training of health personnel and the existence
of protocols and other instruments that guide,
inform, assist and make referrals when needed in
addition to the situation of sexual and reproductive
rights in each territory.

Our survey was based on the premise that the
implementation of any new health service is chal-
lenging and requires capacity building, staffing,
training, regulations, workflows, infrastructure,
and supplies. In the case of abortion in particular,
it also involves dealing with a change in legal con-
text (from prohibition and prosecution to partial
legalization) and with deep-seated cultural and
personal beliefs that cannot be expected to change
overnight.

Our findings reveal that the disorientation that
had characterized the early days following the law’s
passage has now been reduced. At first, health prac-
titioners were trying to “catch up with the law,” using
trial and error to develop procedures for identifying
those women entitled to a legal abortion and to en-
sureasmooth referral process. In some areas, this was
even seen as an opportunity to strengthen the public
health network. Moreover, in some places, health
staff found that the use of the Ministry of Health’s
technical guidelines was an opportunity to improve
service delivery, to positively contribute to women’s
psychosocial well-being in relation to reproductive
loss and to provide social and psychological support
for those women who have been raped.

We also found that there is an important
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gap between written legal standards regarding
information, confidentiality, privacy, and respect
for women’s decision making, and what actually
happens in practice. The shortcomings seem to
be associated with a mentality of “we cannot do
much more,” whereby health care personnel argue
that there is no space for better infrastructure or
systems. Such a response may be due to a lack of
willingness to provide the services or fear of in-
volvement. It seems to be consistent with our other
finding that, in all of the locations studied, good
implementation relies heavily on whether the dupla
and the medical team involved in the provision of
abortion are personally committed to overcoming
the barriers.

Both declared and undeclared CO were an
additional barrier that we identified. One gynecol-
ogist in a high-risk obstetric unit said that some
health care staff avoided dealing with patients who
might require an abortion: ““That patient does not
exist for me, I'm an objector.” Furthermore, some
participants described situations in which indirect
objection was manifested, such as by imposing

3%

additional requirements, particularly in cases of
abortion requested on the ground of rape. “All
kinds of barriers are put in place; for instance, the
stuff required to be admitted at the hospital, like
documents that must be signed... although it is not
mandatory to sign them.” Other interviewees said
that some physicians did not respect the woman’s
right not to see or hear about the ultrasound exam-
ination: “They show them the scan and ultrasound
forcing women to look at it, or they talk about god
or things like that.”

Access to information and legal abortion

In order to ensure the exercise of the right to a legal
abortion, women’s access to information is crucial.
We found that women were not properly informed
by the public health care system. Our interviews
and focus groups revealed a lack of knowledge about
when abortion is permissible and where to seek
information and advice. This lack of information is
particularly harmful for girls and women who are
pregnant as a result of sexual violence and who have

such a short time frame to get an abortion.

The Ministry of Health has not produced or
made informational material available in health
care facilities, and individuals must rely on the in-
formation posted on the ministry’s website.>® As of
March 2019, when we completed our research, the
only flyers and posters available to the public were
those produced by local health personnel them-
selves, which had limited circulation.

The primary care system could potentially
play a role in informing women, but there is an
oversight of the Ministry of Health in addition to
a lack of appropriate and effective guidelines on
how and what to tell women about their health
conditions and the possibilities for obtaining a
legal abortion. Some participants said that there
were a number of cases in which women were re-
ferred by midwives and physicians to the High Risk
Obstetric Units without sufficient information. In
some cases, midwives were explicitly instructed to
withhold information from women regarding their
health condition. One person reported, “Here [in
the primary health care center] we all depend on
what the doctor says, and the doctor did not inform
the patient [on her condition]. I could not go over
his authority, but I told the doctor that this patient
was a candidate [for an abortion], but the doctor
told me that we should not get involved but that he
was going to make a referral to the high-risk obstet-
rics unit.””

In high-risk obstetrics units, where abortions
are carried out, our research reveals that scarce
information is provided to women about the tech-
niques that may be used, whether surgical or with
pills. In some cases, there is information available
to women, but it is highly technical and not easily
understood.

Training and protocols

In the six areas we studied, training for health per-

sonnel in primary care facilities and in high-risk
obstetric units is limited to professionals who are
directly involved in the abortion procedure, leaving
aside other personnel who may also interact with
women during the process.
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In addition, the training implemented by the
Ministry of Health has been restricted to technical
aspects. In this respect, training should also incor-
porate value changes to reduce the prejudices and
myths often associated with abortion, which are
especially prevalent regarding women and rape.
According to one member of a dupla, “We are ques-
tioned by physicians and other staff if the patient is
making the story up, if it is true or not ... They also
ask us if the patient follows the accompaniment
program, because if the woman does not, they ar-
gue she was lying.”

Another problem arising from physicians’ lack
of training is the question of how to determine when
the woman’s life is at risk and whether the identified
fetal anomalies are incompatible with life. Several
interviewees described situations in which there
were differing medical opinions on these questions
among the team members who would perform the
abortion and the non OB-GYN specialists who are
consulted. The real issue here is that there is often
uncertainty in medical assessments of this kind,
differences of opinion are normal and it is unclear
whether OB-GYN opinions are paramount. How
to resolve them is problematic when the question is
not about appropriate medical treatment but about
whether the prerequisites of a legal abortion are
met. One physician told us:

We had some disagreements with other colleagues
... regarding a patient who had chronic renal failure
... The risk of that patient’s health deteriorating
due to her pregnancy was very high. Nevertheless,
the opinion of the nephrologists was that she could
continue the pregnancy ... It was a difficult case for
everyone, because she fulfilled all the requirements,
but the opinion of the internists opted for the
continuation of the pregnancy. The patient’s health
condition worsened and finally she terminated
the pregnancy ... It was not an abortion; it was a
premature birth, the newborn died anyway. But she
could have been saved all that suffering for months
of knowing what was going to happen.

Our research indicates that obstetrician-gynecolo-
gists may not have the final word about the medical
condition of a woman who needs and wants an
abortion. According to the law, only one diagno-

sis is required for cases of risk to a woman’s life.
However, in practice, other specialists appear to get
involved, making the diagnosis more cumbersome,
especially if there are contradictory opinions on
how to proceed.

Discussion

Legalization represents an important step forward,
and many observers expected an active resistance
by providers in complying with the law. As our
survey reveals, the implementation of the abortion
law has created serious challenges and stumbling
blocks that prevent women from accessing legal
abortions. This might be one of the explanations
for the low number of women who have requested a
legal abortion since the law’s passage.

According to projections by the Ministry of
Health, there should be 2,500-3,000 legal abor-
tions per year, the majority (67%) of which are
expected to be requested on the rape ground.”® The
actual numbers reveal another story. For the period
September 2017- December 2018, the Ministry of
Health reported 769 cases in which an abortion was
permitted: 343 on the life ground, 311 on the fatal
fetal anomaly ground, and 115 on the rape ground
(in other words, only 15% of the total). It is possible
that the difference between the ministry’s initial
estimates and the actual numbers might be due not
to miscalculations by health authorities but rather
to shortcomings in the implementation of the law.

This limited and limiting law does not guar-
antee autonomy or reproductive rights for girls and
women. In fact, a medical opinion is required to
certify any of the three legal grounds. Only once
a woman overcomes this hurdle can she access an
abortion—it restrains reproductive autonomy.

From a health care system perspective, more-
over, it is highly questionable whether all abortions
must be carried out in high-risk obstetric units.
Abortion in the case of rape could be delivered in
primary health settings via medical abortion pills,
given that the time limit is 12 and 14 weeks; it would
make the procedure more accessible considering
the multiple factors (such as age, geographic loca-
tion, and social class) that prevent women and girls
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from reaching specialized obstetric units.

Access is also influenced by the level of in-
formation that women and girls have, impacting
differently depending on their socioeconomic
conditions, ethnic origin, disability among others.
It possible that a lack of information is one of the
reasons behind the currently low number of abor-
tions requested on the rape ground.

Imposing time limits on teenage victims of
rape or incest fails to consider the circumstances
and the often challenging task of detecting early
pregnancies. It is plausible that this restriction
will make it impossible for girls to access legal
abortions. Indeed, the data collected to date show
that the rape ground is the least-cited ground for
abortion requests, contradicting the Ministry of
Health’s initial estimates.

It is also possible that requiring hospital direc-
tors to file a report with the Office of the Prosecutor
whenever a woman requests an abortion on the
rape ground may discourage women from asking
for help.

Allowing the wide use of CO has also creat-
ed barriers, which was predicted from the outset.
In fact, according to the most recent Ministry of
Health report, the number of objectors has in-
creased over time.® As of June 2019, one out of
two obstetricians in public hospitals had declared
themselves objectors in cases of rape (50.5%), one in
four in cases of fatal fetal anomaly (28.6%), and one
in five in case of risk to life (20.7%). For objectors
in the case of rape, this represents a 5.3% increase
compared to June 2018 data. Although there is no
systematic information about what is happening,
anecdotal evidence from physicians reveals that
women are having problems accessing abortion as
a result of individual and institutional objectors.

The refusal to provide abortion services has
led to situations that significantly affect women’s
dignity and physical and mental integrity. Such
scenarios even include the suspension of abortion
procedures already underway** On the positive
side, committed providers, including physicians
and midwives, have begun forming networks to
help women overcome some of the barriers

The protocols are in place, but they are not be-

ing followed to the extent necessary to support the
delivery of care under the conditions set out in the
law. The current administration has an anti-abor-
tion stance that shows little regard for informing
women of their rights—it has been women’s orga-
nizations that have been making efforts to conduct
awareness-raising campaigns, trainings, and infor-
mational seminars aimed at increasing knowledge
of where and under what circumstances women
can get an abortion.” Likewise, legal actions have
been taken to make the government compliant
with the law.

Training health care providers on the content
of the law and its regulations, building capacity
among health care teams, and debunking myths
and prejudices are essential to the delivery of care
that is respectful of women’s rights. Given the cur-
rent context of increasing CO among health care
providers, efforts will have to be made to hire staff
who are supportive of women’s need to access abor-
tion. In some hospitals, health authorities cognizant
of the problem have made calls to hire individuals
who are committed to providing abortion care.

What's next? Some final thoughts

Chile’s new abortion law represents a cultural
change: abortion has come “out of the closet” and is
finally being provided and discussed more openly.
At the same time, the reform offers an opportunity
to remove the social stigma around abortion, and
women to continue to mobilize around reproduc-
tive autonomy.

The government, in addition to having a neg-
ative obligation to refrain from interfering with
women’s reproductive choices, also has positive
obligations to provide financial and social support
and to ensure that women’s choices are effectively
realized.

Unsurprisingly, the implementation of the law
is still far from reaching that point. As our research
shows, the restrictions established by the law itself,
coupled with the lack of will to increase women’s
access to legal abortions, are important challenges.

Chile’s new abortion law meets minimum
state obligations concerning human dignity, in-
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tegrity, and the right to health. However, its recent
legalization of abortion, although an important
advancement, is helping few women; it is crucial
to move forward to remove the obstacles current-
ly standing in the way of women’s access. Here,
there is an important role for women, feminists,
and committed providers to play in dismantling
practices and discourses in which women are fore-
ordained to become mothers.

The limitations shown by our initial examina-
tion of the law’s implementation must be considered
in the context of a 40-year ban. Therefore, not only
is it critical to train health care providers, but it is
also necessary to foster a cultural change within
the health profession that encourages respect for
women’s needs and rights. Any reform on abor-
tion legislation is destined to encounter a range of
problems—in order to move forward, we will must
consider the best way to reduce the burdens and bar-
riers created by the implementation of the new law.
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Abstract

This article analyzes the ways in which rights-based arguments are utilized by anti-abortion activists
in the UK. Drawing on an ethnographic study featuring 30 abortion clinic sites, anti-abortion marches,
and other campaigns, we argue that rights-based claims form an important part of their arguments.
In contrast to the way in which human rights law has been interpreted to support abortion provision,
anti-abortion activists seek to undermine this connection through a number of mechanisms. First, they
align their arguments with scientific discourse and attempt to downplay the religious motivation for
their action. While this is an attempt to generate greater credibility for their campaign, ultimately, the
coopting of scientific arguments actually becomes embedded in their religious practice, rather than
being separate from it. Second, they reconfigure who should be awarded human rights, arguing not only
that fetuses should be accorded human rights but also that providing abortion to women goes against
women’s human rights. This article is important in showing how rights claims are religiously reframed
by anti-abortion activists and what the implications are regarding debates about access to abortion

services in relation to religious rights and freedom of belief.
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Introduction

Across the UK, there has been a recent resurgence
in anti-abortion activism outside abortion clinics,
hospitals, and pregnancy advisory services. While
the activities outside clinics have been happening
for decades, more recently the number of people
mobilizing against abortion has slightly increased
and a greater number of clinics have been targeted.!
Almost all of the activists are religiously motivated,
with religious displays the most common type of
activity outside clinics.*> The difficulties experi-
enced by those using services has led to campaigns
for buffer zones surrounding clinics—areas free
from activists—with the first one successfully be-
ing introduced outside a clinic in London in 2018.
Despite the efforts of anti-abortion activists, sup-
port for abortion is strong in the UK, with more
than 9o% of people supporting access to abortion
in at least some circumstances, and 70% advocating
that it should be a choice for any reason.? Moreover,
abortion is provided free for all those who are el-
igible within the National Health Service (NHS),
accounting for approximately 98% of all abortions.*

This article investigates the relationship be-
tween anti-abortion activists’ religious motivations
and how they construct their views in relation to
human rights discourses. First, we outline the gen-
eral relationship between religion and rights-based
discourses. Second, we demonstrate how data were
gathered and how the findings were derived. Third,
we outline how human rights claims and religious
understandings are intertwined for UK anti-abor-
tion activists. Lastly, we explore the implications
for abortion rights claims if anti-abortion activism
were understood as a specific religious practice.

As in other places, the UK is home to a range
of anti-abortion organizations covering different
activities. To name just a few: The Society for the
Protection of Unborn Children (which claims to be
the oldest anti-abortion organization in the world)
was established in 1967 and focuses mainly on
campaigning, political lobbying, and anti-abortion
education. Life (which claims to have invented the
term “pro-life”) was set up in 1970 to provide crisis
pregnancy services, and it also conducts anti-abor-
tion education. The main organizations involved in

anti-abortion clinic activism are Helpers of God’s
Precious Infants, the Good Counsel Network, the
Centre for Bioethical Reform UK (often known as
Abort 67), and, in Northern Ireland, Precious Life,
although local groups also play an important role.
In addition, some organizations take part in the
biannual campaign 40 Days for Life, a US initia-
tive that encourages local groups to stand outside
abortion clinics for 12 hours a day for 40 consec-
utive days. Some of the organizations that target
clinics, such as Precious Life, are also involved in
other aspects, such as campaigning. The Alliance of
Pro-Life Students provides support for a small net-
work of university groups. Finally, March for Life
UK is an annual event that seeks to bring together
organizations and activists through running stalls,
workshops, and a public demonstration.

Abortion, religion, and human rights

Increasingly, human rights law is being used to
expand access to abortion’ Human rights bodies
have successfully used arguments regarding wom-
en’s equality and the rights to non-discrimination,
health, autonomy, and liberty when advocating for
the legalization of abortion, and many of these ar-
guments have been upheld in national courtrooms
and have contributed to progressive law reform.®
This provides an important backdrop for current
anti-abortion activities” Indeed, the increasing use
of a human rights framework by abortion rights
advocates may have contributed to anti-abortion
groups’ efforts to refocus their own frames of
resistance and utilize rights-based claims aimed
at restricting abortion. Joshua Wilson argues, in
relation to the ongoing legal arena in the United
States, how both the movement and countermove-
ment are shaped by the tactical turn of the other.?
Once drawn into an arena, these movements devel-
op capacity and expertise that then shapes future
strategies.

The adoption of a human rights framing by
anti-abortion groups builds on historic claims
concerning the fetal right to life. While the first
criminal statute was not passed in the UK until
1803, prior to this there were common law prohi-
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bitions and legal cases involving prosecutions for
abortion® As John Keown has shown, during this
history, there was some debate about the point at
which the fetus was recognized as having legal
protection, and there were considerable difficulties
in distinguishing between abortion and other fetal
losses, which meant that there was uncertainty over
the issue.” Nevertheless, some cases were brought
against women and others, such as the prosecution
of Margaret Webb for consuming poison with the
intention of “destroying” a fetus in her womb in
1602." The common law position is likely to have
built on earlier understandings from ecclesiastical
courts, and thus religious beliefs were important
in the formation of ideas about abortion, centered
on the notion of ensoulment—that is, the point at
which a fetus acquires a soul. Historically, quick-
ening—the moment at which the fetus can be felt
moving—was often taken to be a marker of ensoul-
ment; terminating a pregnancy before quickening
was not usually deemed problematic, while doing
so after this point was.”

The right to life of the fetus was a significant
issue in the debates during the passing of the 1967
Abortion Act, and it has continued to be an import-
ant point for those opposed to abortion. However,
the medical framing of the abortion law means that
attempts to restrict abortion have often not followed
this line of reasoning.” Since 1967, the attempts by
anti-abortion groups and politicians have focused
on, in their terms, reducing “abuses” and introduc-
ing other measures to restrict abortion. With one
exception, all legal attempts to restrict abortion
since the 1967 Abortion Act have failed.* The only
successful legal change, which happened in 1990,
reduced the time limit for most abortions from
28 to 24 weeks; but at the same time, it clarified
and extended the exceptional grounds for when
abortions could take place at any time. This change
did not significantly restrict services, as most lat-
er abortions were carried out for reasons covered
by the exceptional grounds. While anti-abortion
activists have not been successful in changing the
law or reducing services, their constant attempts to
restrict access and demonize service providers con-
tribute to the ongoing stigmatization of abortion.
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Anti-abortion activists have long recognized
that framing their opposition around religious ob-
jectives alone would not necessarily be a successful
strategy. When the Society for the Protection of
Unborn Children was established, it made a specif-
ic decision to be “secular” and to not have leaders
who were Catholic, in order to tactically distance
the organization from its religious roots.* More
recently, the public materials (for example, leaflets
and website) of the Centre for Bioethical Reform
UK make no direct references to religion, even if
the majority of staff and volunteers are religiously
motivated and one of the organization’s projects
focuses specifically on encouraging churches to
advocate against abortion. Hence, while religious
belief has long been at the heart of the anti-abor-
tion movement, anti-abortion groups have a long
history of adopting “secular” frames to promote
their arguments.

The number of people in the UK who describe
themselves as religious is declining, and recent
research has found that more than half of the pop-
ulation now states that it has no religion.” Yet while
fewer people are religious, those who are, Grace
Davie suggests, take their religion more serious-
ly.® The majority of religious practitioners accept
or support abortion in similar numbers to those
without faith.” However, anti-abortion activists are
typically highly religious Christians, with the ma-
jority being Roman Catholic.** Linda Woodhead
specifies that 8.5% of the religious landscape in
Britain is constituted as a “moral minority, typified
by high levels of religiosity and deep conservatism
on sexuality issues.” It is also important to note
that while there is widespread tolerance of religion
across the UK, it is tolerated only to the extent that
it is low key and unobtrusive.”* In general terms,
public displays of faith are frowned on, save for spe-
cific occasions such as Christmas, and even then,
they are often more acceptable if they are under-
stood as ecumenical and potentially even having
a non-faith dimension.? This prevailing attitude
toward religions and religious practices means
that many anti-abortion activities are considered
to fall outside of generally accepted behavior on
the basis of their faith-based public practice and
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their opposition to abortion. The lack of general
support—among both those with a faith and those
with none—to restrict abortion highlights the difhi-
culties that anti-abortion groups face when seeking
to frame their arguments.

Methodology

This article emerges from an ethnography of abor-
tion debates in UK public spaces, which focused on
public activism, especially around abortion clinics.
Over a five-year period, we carried out observations
at 30 clinic sites targeted by anti-abortion groups in
a variety of large and small cities and towns. We
visited many of the abortion clinics more than
once, and our observations usually lasted between
one and two hours. During observations, we took
fieldwork notes on the geography, signs, and behav-
ior of the anti-abortion activists and, when present,
abortion rights groups’ counter-actions. We also
took photographs of the activism, taking care not
to photograph clinic users or staff. The notes and
photographs that were taken during ethnographic
encounters were later written up into formal re-
search accounts.

In some places, organizations such as the
Good Counsel Network are directly involved in
organizing a clinic presence, whereas in other
cases, organizations provide the necessary support
for local grassroots groups to begin and sustain
clinic activism (for example, Helpers of God’s
Precious Infants). Across the UK, those taking
part in clinic-based anti-abortion activities are
overwhelmingly Roman Catholic, with a minority
being Evangelical Christians. During the course
of our fieldwork, we encountered only a few indi-
viduals who were not aligned with one or another
religious tradition. Some sites have more than one
group taking action, and individuals can be active
in more than one group, which makes it difficult to
ascertain who is “leading” the activities on any par-
ticular occasion. Typically, there will be two to four
anti-abortion activists present, with larger groups
of 30-50 on special occasions. The largest group
we observed consisted of approximately 160 people
outside a hospital in Glasgow in April 2019. Many of

the groups have signs and religious iconography. At
some sites, these elements are present throughout
the activity, but in other places, individuals bring
their own “displays” and remove them when their
shift finishes.

Apart from sites organized by the Centre for
Bioethical Reform UK, the anti-abortion activists
were usually praying, either silently (often using ro-
sary beads to pray the Rosary) or audibly in unison
with others, occasionally singing hymns. On many
occasions, direct approaches to women seeking
abortion services would be made by “pavement
counselors.” Whether or not direct approaches
were made was related to the specific site and to the
particular anti-abortion activists present. On hos-
pital sites, for example, approaches were not usually
made because the anti-abortion activists frequently
had to stand outside the hospital grounds, mean-
ing they could not easily identify those seeking
abortion services. Most activists made individual
decisions regarding what they actually did, such
as whether to directly approach service users. This
individual-based style also meant that the type
of activism varied hour by hour, as those present
at any given moment determined the form of ac-
tivism. Some sites had activists present on a daily
basis, whereas others had people present only for
a few hours a week, or only during the 40 Days
campaign. Moreover, even if anti-abortion groups
signed on to the 40 Days campaign, the commit-
ment to being present for 12 hours a day for the full
40 days was fulfilled only by a minority, demon-
strating the challenges that anti-abortion activists
face in achieving broader support.

We also conducted formal and informal inter-
views with a range of activists who provided their
consent. Some interviews were conducted at the site
of activism and varied in length from 10 minutes
to nearly an hour. Other interviews were formally
arranged away from the activism site, usually in
a quiet café or the home of the participant. These
interviews were normally recorded, centered on
specific topics, and lasted as long as two hours. Both
formal and informal interviews were designed to
enable participants to raise points of interest and
to explain their activism in their own words and
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at length. Due to the small numbers of anti-abor-
tion activists in many locations, we cannot include
demographic information, as this could potentially
identify our participants and thus breach their con-
fidentiality. In certain situations, we are also unable
to provide details of the exact location of the activ-
ism, as this too would compromise confidentiality.

The dataset consisted of field notes from ob-
servations and informal interviews, transcriptions
of formal interviews, and photographs. We also
collected and analyzed materials such as leaflets
that were being distributed at activist sites, focusing
on both the written content and any accompanying
drawings or photographs. In addition, we attended
public anti-abortion events, including five annual
“March for Life” events (three in Birmingham and
two in London) and accompanying counter-demon-
strations. We also gathered data atlocal government
meetings, particularly in relation to the buffer
zone debate. Finally, we added documents con-
taining public statements made by activist groups
to the data set, focusing on key moments such as
council debates on buffer zones. The analysis of all
textual data (such as transcripts, field notes, and
documents) followed the thematic analysis princi-
ples of Virginia Braun and Victoria Clarke.>* Initial
coding was generated following close reading of the
data, and these were then combined into broader
themes. The photographs were used to add depth to
the field notes, but also analyzed in relation to the
themes emerging in the textual data. This article
arises from the human rights theme, which con-
tained data on when abortion needed to be stopped
on the basis of rights-based claims.

Ethical approval was granted by Aston Uni-
versity. Ethical issues emerging throughout data
collection centered on our position as researchers
and on negotiating access to individuals suspicious
or hostile toward our motivations. We wore univer-
sity identification during fieldwork and highlighted
our role as university researchers. Some activists
robustly declined to speak to us; others wanted us
to speak to the vigil or other organizational leaders
instead of them. In our exchanges with partici-
pants, we tried to frame our interactions as an open
inquiry, using a conversational style. Some groups
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had previously encountered hostile press coverage,
creating concerns regarding our intentions. We
stressed the academic nature of our investigation,
as well as the importance of generating a range of
views on the issue so that we could report on the
activism as accurately and fully as possible. As
both of us take a pro-choice stance, difficulties
sometimes emerged when we were directly ques-
tioned regarding our own views on abortion, but
we were always open about this and stressed that
in the context of data collection, the activists’ views
were more important than ours. Some took this as
an opportunity to explain more fully their motiva-
tions for activism.

Findings

“It’s not just about religion”

Despite the majority of anti-abortion activities
outside of abortion clinics having a religious com-
ponent, many of the activists stated that religion
was not necessarily their main motivation for be-
ing there. For example, one of the activists during
a Lent 40 Days campaign outside of a clinic in
central London in 2019 told us that she had been
involved in anti-abortion activism for a number of
years and also supported prayer vigils run by the
Good Counsel Network. On that particular day,
she was covering an early morning shift and was
holding her rosary beads and reciting prayers with
others. Next to her, propped up against the fence,
was a candle, flowers, and a picture of Our Lady
of Fatima, producing an altar-like display on the
pavement (Figure 1). She explained that she had
brought the items from her home. Yet despite both
this individual religious framing and the overar-
ching rationale of the 40 Days campaign to “pray
to end abortion,” she stated that her opposition to
‘wasn’t just about religion.” This senti-
ment was repeated frequently by those engaged in

«

abortion

religious activities outside clinics:

Even if 1 wasn’t religious I would still be really
concerned to protect unborn children. (interview,
Nottingham, 2017)

But for me, the bit that becomes more black and
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white philosophically is either you believe life
starts with conception or you don’t. And if it’s not
a baby ... if its not a life, what is it? ... I come at it
probably less from a faith-based point of view and
more from a philosophical point of view. (interview,
Birmingham, 2016)

We suggest that framing their activism as being
beyond religion is not simply a denial of the impor-
tance of their faith; rather, it indicates how everyday
faith practices can be inclusive of other frameworks.
As a form of lived religion—that is, how individuals
themselves negotiate their religious practices—the
anti-abortion activists interpret and shape religious
doctrine into individualized beliefs and practices.”
Moreover, as we will show below, this includes
potentially adopting “secular” understandings into
their religious practices. In other words, while the
activists themselves may suggest that their adoption
of a “rights” or “equality” framework is separate
from their religious motivations, the way that they
engage and articulate these ideas demonstrates that

FIGURE 1. Pavement display in London, 2019

Source: Photo taken by the authors

they are shaped by their religious practice.

Unique “losses”

Generally speaking, the activists outside of abortion
clinics accepted a “life from conception” position in
which abortions should not take place under any
circumstance. This position, for a few, stretched to
denying that abortion was ever needed to save a
woman’s life. For example:

Interviewer: But some women have to have
abortions or they will die themselves?

Activist: I don’t know about that [doubtful tone,
long pause]. Ireland has the highest, the most safest
place to have a baby was Ireland, then they brought
in abortion, because there is money to be made.
(field notes, London, 2019)

The belief that the absence of abortion made Ireland
safer was rooted in an understanding that abortion
is an “unnatural” act and that abortion service
providers are motivated by profit.>* In addition, on
two recent occasions (Cheltenham 2019 and Lon-
don 2018), we were told that it was “not true” that
Savita Halappanavar’s death in Ireland in 2012 was
due to the constitutional ban of abortion in place
at the time, although the official report concerning
her death indicated that her health care team did
not offer best clinical practice because of concerns
about the legal status of abortion.”” Understanding
the activists’ position is made more complex by
the doctrine of double effect, which states if the
intention is good, an act is moral even if it has a
bad outcome. This means that treating a woman
for a life-threatening condition is permitted even if
it causes the fetus to die, provided that the main
“intention” is treatment rather than terminating
the pregnancy. Using this premise, anti-abortion
organizations have argued that it was not law but
medical negligence that led to Halappanavar’s
death. However, during our interviews, it was not
clear if individuals specifically accepted the dou-
ble-effect doctrine or if they simply accepted the
overall messages from anti-abortion organizations
that her death had nothing to do with the law.
From the activists’ “life from conception”
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position emerged an understanding that each fetus
was a “unique” human being, and this was rooted
in the adoption of scientific claims. They frequently
mentioned that science “proved” that life began at
conception, stating that each fetus has “individual
DNA.” Examples include the following:

[I]t is not just a woman'’s body, we are carriers when
we carry children. It is in our body, our body, but it
is a completely separate living entity with its own
human DNA, its own bloodstream. (field notes,
March for Life, 2016).

You realize that your [pro-abortion] view is going
against science, the science of conception? (field
notes, London, 2016)

One activist, who spoke passionately about religious
teaching on abortion, sought to bring together

Source: Photo taken by the authors

F1GURe 2. Alliance of Pro-Life Students sign during the Mar
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claims about science, rights, and the relationship
between mother and developing fetus by talking
about equality. She argued that DNA proved that
the fetus was human; and as a human, it has a right
to equality, which was jeopardized by the promo-
tion of abortion:

Age is an artificial construct. If we look at what is
human, especially about biology ... if it has human
DNA and meets the test of being alive, it is human life
and has a right to its own equality ... They both have
equality ... The argument that abortion is anyway a
promotion of equality is wrong, it promotes inequality
between mother and child. That inequality exists, but
not to the degree that you say the child has no rights.
(interview, Midlands, 2018)

Some organizations go further in adopting “sci-
ence” as the foundation from which “rights” may

ch for Life, London, 2019
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be claimed on behalf of the fetus. For instance,
the Abort 67 website (now taken down) featured
quotations from medical textbooks that discussed
embryology and genetics, which the organization
felt supported its claim that “science” determines
when life begins. We observed this sentiment
among members of the Alliance of Pro-Life Stu-
dents, who had a number of placards at the 2019
March for Life making scientifically focused
rights-based claims, including the phrase “Pro-life
because the embryology textbook says so” (Figure
2). In this case, neither the sign nor the activist
holding it referred to a specific book. On the one
hand, utilizing scientific authority could be a means
through which activists seek to appeal to a secular
audience unconvinced by religious reasoning for
opposing abortion. But on the other, such secular
messages appeared indivisible from activists’ ev-
eryday religious framework, according to which
every child was a “gift” from God and choosing to
have an abortion was thus denying God’s will. This
understanding was often underscored by reference
to a Bible quote from Jeremiah 1:5 in public displays:
“Before I formed you in the womb I knew you.”

In short, anti-abortion activists’ foundation
position is premised on a religious belief in which
each pregnancy is a “gift”, and therefore abortion
is contrary to God’s intentions. From this under-
standing, they interpret and incorporate ideas from
“scientific” discourse into their everyday anti-abor-
tion religious practices.

“Missing people”

The Vatican has utilized rights-based frameworks
to endorse conservative notions of rights, such as
the right to life, and this positioning can be located
in Catholic discourse more broadly, particularly
within anti-abortion narratives.”® The foundation
position is that a “unique” life has been created.
From there, the assignment of “rights” is, for the
anti-abortion activists, a logical progression, and
the number of abortions undertaken is then discur-
sively positioned as “missing” people. For example,
on the soth anniversary of the UK’s Abortion Act,
the Catholic Herald published an article entitled
“The Bill That Wiped Out Millions.” The article

described abortion as the “industrial destruction of
human life,” noting that “the sanctity of human life
has been thrown into open trash bins.”

Given that the Catholic Herald is a religiously
mediated periodical, the term “sanctity of life” clear-
ly embraces a religious meaning, and it represents
an idea counter to the “industrial,” which connotes
large-scale, and possibly even polluting, levels of
abortions. The fetal right to life given by God is
“destroyed” by the secular world. This also came
up in discussions with activists; one participant in
Glasgow explained the importance of allowing ev-
eryone to be born, linking this to a personal story
in which his grandmother had been left for dead
at birth, but a health care professional had realized
at the last moment that she was alive. He attached
significance to the fact her own generational line had
produced many children, who had all offered key
service roles to the community in the health care
professions and charity work, thereby underscoring
the important contribution they had made.

Claims about equality and the right to life also
allow the anti-abortion activists to make compar-
isons to historical situations featuring a denial of
rights, such as slavery and the Holocaust. As one
activist explained:

When people saw slavery, they had to put an end to
it. When people see abortion, if they are convicted
they will have to put an end to it. So I see it in the
same level. There are people without rights, who
need to be stood up for. It is exactly the same thing, it
is no less. (interview, Birmingham, 2016, emphasis

added)

The use of the term conviction in this quotation
is important. As a theological idea, it means that
God is encouraging one to change one’s behavior
and therefore live a righteous path. In this case, it
means that taking a stand against abortion becomes
a demonstration of one’s sacred commitments to
God:° This quotation thus not only aligns the cam-
paign against abortion with the campaign against
slavery, but does so with a specific religious under-
standing. In both cases, human rights (the right of
the slave and the right of the fetus) are understood
as being revoked. The power of aligning the issue of
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abortion with slavery lies in a more universal un-
derstanding of slavery as an inherently bad thing,
thereby appealing to more secular sensibilities—if
one is against the evil of slavery, then one must
also be against the “evil” of abortion. This position
of aligning the two together is sacredly endorsed
through the understanding that fighting them is a
religious commitment. For the activists, changing
the minds of others to oppose abortion becomes
rooted in the very raison d’étre of their religiosity,
as this quotation indicates:

I don’t want Him [God], when I breathe my last
breath ... to say, “But what did you do about it?”
I just go down to the abortion clinic, to satisfy my
conscience really. I'm doing what I can. I could
probably do more, actually, but at least I'm doing
something. (interview, town south of England,
2017)

Therefore, by taking a stand, one is doing God’s
work. This then causes tensions with those Cath-
olics (the majority) who do not participate in
anti-abortion activism. The activists saw this as
problematic, and it was not uncommon for them to
criticize others of faith and faith leaders for a lack of
active participation in their campaign.

Reworking women’s rights

As we have described elsewhere, for the anti-abor-
tion activists, womanhood and motherhood are
religiously entwined. The activists therefore believe
that abortion is always a result of pressure or co-
ercion, as women would never “naturally” choose
abortion* Positioning the fetus as a bearer of rights
attracts the common refrain that women’s right to
bodily autonomy is subsequently eroded. This was
addressed by activists in a number of ways. One
strategy was to reconstitute women’s rights into
responsibilities (in the quotation below, the activist
used “child” in the context of an abortion being
considered):

Mothers and children are active in stages of
development throughout that whole process. But
not at the degree of development which you say the
child has no rights. The responsibility of any adult
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towards a child during the development of the child
from start to finish is one of protection and support.
It’s not one of power. (interview, Nottingham, 2017)

In this way, when fetal rights are recognized, a
woman’s rights are not overtly revoked but rather
reworked in relation to her “unborn child.” There is
slippage here in how the woman is addressed; call-
ing the woman considering an abortion a “mother”
is no accident. A woman’s role is inherently bound
up with motherhood in these accounts, and abor-
tion is seen as a threat to this “natural” inclination.
Women have a “right” to be mothers. In addition,
invoking the woman as a mother from the moment
she conceives ensures that the particular expecta-
tions of maternal sacrifice are invoked, making the
responsibilitization narrative more plausible* This
was also supported in signs we saw at activist sites
with slogans such as “Value motherhood, choose
life,” accompanied by an image of a woman kissing
a baby (Edinburgh, 2017).

The understanding that motherhood is both
natural and under threat frequently underpinned
activists’ claims that abortion is harmful. For
example, at one public demonstration in Notting-
ham, participants held placards saying “Abortion
kills babies and hurts women” and “Women de-
serve better than abortion.” In this way, abortion
is framed as being inherently harmful to women
and as a form of rights violation. One participant at
another anti-abortion event said:

[A]s a woman myself, I am all for equal rights
for empowering women and I think it is quite sad
in a way that a lot of feminists fight so hard for
abortion when the original feminist like Alice Paul
described abortion as the ultimate exploitation of
women. I don’t think abortion empowers women; I
think it puts them in a horrible situation, a horrible
position. (March for Life, 2016)

For this participant, and many others, motherhood
is women’s role, meaning that abortion undermines
women’s main purpose inlife and thus their authentic
selves. Consequently, abortion is seen as fundamen-
tally anti-feminist, going against equal gender rights.
In such discussions, abortion due to rape is also seen
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as fundamentally harmful to women:

Rape isn't necessarily, to me, a reason to have an
abortion. The baby hasnt done anything wrong.
The man has done something wrong who has
raped ... But why should the baby be punished by
being killed? Then the mother’s body, in a way, is
violated twice. First of all she’s raped and then a
baby is ripped out of her. (interview, town south of
England, 2017)

In such cases, women’s rights were understood as
being affirmed through taking an anti-abortion
stance.

Discussion

It’s hard to fight increasingly obvious science ... This
is why we are seeing a renewed crackdown on pro-
life protests: they ... represent the very inconvenient
truth ... A movement that thinks nothing of the
very right to life can hardly be expected to cherish
the right to free speech for its opponents.”

This quotation is taken from an anti-abortion
article in the Catholic Herald opposing the impo-
sition of buffer zones around abortion clinics. It
illustrates two themes we have analyzed within the
rights-based claims of anti-abortion groups: their
incorporation of science into their claims and their
belief that support for abortion involves ignoring
or destroying rights, including the rights of women
themselves.

Despite their strong reliance on religious
iconography and practices, many of the activists
sought to downplay their religious motivations,
stating that their opposition to abortion is based on
understandings of human rights and equality rath-
er than on religious teachings. In other words, they
explained that they would actively oppose abortion
regardless of whether they were religious. The
explicit utilization of secular-based equality and
human rights claims, we argue, cannot be under-
stood simplistically as a strategic choice aimed at
appealing to a secular audience. Instead, it should
be understood as being adopted and incorporated
into activists’ very religious practice. Indeed, while
science and religion have often been considered as

two oppositional frameworks, our findings demon-
strate the way that the secular and the religious
become entwined.* Nonetheless, the way that these
two elements are woven together is complex.

Focusing on the everyday lived practices of
religion reveals the ways in which individuals are
active in constructing religious meanings in their
lives3* As Meredith McGuire argues, the experi-
ences of individuals of faith are different from the
beliefs that are defined at an institutional level, and
in everyday practice, individuals incorporate and
disregard official teachings in various ways¥ In
other words, for people of faith, involvement in the
anti-abortion movement needs to be understood as a
central element of their religious practice, and this is
also likely to be important in the way that they un-
derstand themselves as religious people. Opposing
abortion is a means of demonstrating their religious
identity, even though their active opposition to abor-
tion places them within a religious minority.

The use of science and other secular narratives
within anti-abortion campaigns has often been
documented as arising from a religious position*
We argue here that the relationship between secu-
lar frames and religious beliefs of the anti-abortion
movement is complex. As our analysis shows,
“secular” understandings of the “science” of con-
ception appear to be reshaped and used as part of
anti-abortion activists’ lived practice of religion.
The idea of the “unique” person—identified though
individual DNA—is easily interpreted within their
understanding of each fetus being an individual
gift from God. While they are comfortable with
the use of a science frame to promote a belief in life
from conception as an “obvious truth,” our analy-
sis suggests that the activists may not necessarily
recognize that this understanding is informed by
and incorporated into their religious practice. Un-
derstanding religion as a lived practice that allows
a “flexible” pathway of belief enables the incorpo-
ration of scientific “facts” such as the uniqueness
of DNA to be read through a religious lens. Re-
search in other areas has shown how potentially
challenging scientific ideas can be coopted rather
than rejected® Religious practice is (re)interpreted
and (re)constructed in relation to issues that are
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particularly pertinent to a specific faith position.*°
However, the religious (re)interpretation of the sci-
ence of DNA may not have had the universal appeal
that anti-abortion groups are hoping for.

We have demonstrated elsewhere that activ-
ists’ opposition to abortion is rooted in essentialized
constructions of womanhood in which mother-
hood is the only “natural” role for women, based
on conservative religious understandings of sep-
arate spheres and gender complementarity.# This
understanding shapes their actions, regardless of
whether they choose a religious approach or adopt
more “secular” scientific messages.* Their religious
ideas, such as regarding women’s “natural role” as
mothers, form an important part of their opposi-
tion to abortion.® In relation to rights claims, the
activists work these ideas into a position where
abortion itself poses a threat to women’s rights,
even in cases such as rape, and where abortion is
seen as never being really medically necessary. This
challenges the positioning of abortion as a woman’s
fundamental human right, as advocated by human
rights bodies.

Our findings add an important new dimension
to the ways in which the rights claims of anti-abor-
tion groups are understood. While the narratives
used by those opposed to abortion may adopt the
secular language of rights claims, their arguments
do not simply build on their religious beliefs—in-
stead, they constitute those very religious beliefs.
This is also illustrated in their rejection of the term
“protest” in favor of “prayer vigil” to describe their
activities outside abortion clinics.** Recognizing
anti-abortion views as a religious practice rather
than just a religious strategy raises both challenges
and opportunities. The right to hold individual re-
ligious beliefs is, and should be, supported, which
raises questions about the extent to which there
should be attempts to change anti-abortion views.
However, as articulated in Dulgheriu & Anor v. The
London Borough of Ealing (2018), a case centering
on a legal challenge to the UK’s first buffer zone,
freedom of belief is a qualified right that can be
curtailed to protect the freedom of others.* The key
point of this judgment is that while activists have a
right to hold anti-abortion views, this right should
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not extend to being able to constrain abortion or
intervening when women are accessing abortion
services. There is an important distinction between
the holding of individual beliefs and appropriate
ways to demonstrate and try to convert others.
The space outside service providers is not seen as
an appropriate space for anti-abortion religious
practices. Recognizing anti-abortion activism as
a religious practice, and thus an individual belief,
could therefore actually encourage the protection
and enhancement of abortion access by fostering
recognition that there is both sacred and secular
pluralism and that the beliefs of some should not
curtail the rights of others.
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Midwives and Post-abortion Care in Gabon:

“Things have really changed”

AIMEE PATRICIA NDEMBI NDEMBI, JUSTINE MEKUf, GAIL PHETERSON, AND
MARIJKE ALBLAS

Abstract

Complications from spontaneous and induced abortion are a primary cause of death of women in
sub-Saharan Africa. Le Réseau d’Afrique Centrale pour la Santé Reproductive des Femmes: Gabon,
Cameroun, Guinée Equatoriale (the Middle African Network for Women’s Reproductive Health,
or GCG as it is commonly known) was founded in 2009 to identify and overcome obstacles to post-
abortion care in Gabon. Research identified the main obstacle as lack of emergency skills and provisions
among first-line health care providers. To fill the lacuna, GCG designed a program to train midwives in
manual vacuum aspiration (MVA), misoprostol protocols, and the insertion of T-shaped copper IUDs.
This article presents a nine-year retrospective (2009-2018) of the program. Qualitative and quantitative
results confirm correlations between midwives’ practice of MVA in health centers and spectacular
decreases in treatment delays, with corresponding decreases in mortality from abortion complications.
Our findings also demonstrate how these advances have been threatened by opposition to midwife
practice in certain urban medical centers despite encouragement by the Gabon Ministry of Health to use
the new protocols. Women’s human right to the highest attainable standard of health, including access
to safe abortion, is an assumption that GCG shares with the 40 African countries that have ratified the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa. The
training program illustrates how a direct-action strategy can fully equip medical practitioners, especially
those in peripheral sites with meager resources, to provide emergency post-abortion and abortion care

even before governments legislate their human rights commitment.
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Introduction

More than half of pregnancy-related deaths of
women globally occur in sub-Saharan Africa.
Among those deaths, complications from unsafe
abortion are one of the most common and easily
preventable and treatable causes.’ By “abortion,” we
refer to spontaneous, induced, or missed abortions,
as well as a multitude of other conditions requiring
the evacuation of uterine products, such as intra-
uterine fetal demise and molar pregnancy.

In Gabon, the legal prohibition of induced
abortion has not deterred women from ending un-
wanted pregnancies. The risk of criminal sanctions
has, however, obliged them to do so without med-
ical assistance until complications arise. The fact
that incomplete induced abortion often presents the
same symptoms and requires the same treatment as
spontaneous or unviable pregnancies renders any
woman with early pregnancy distress suspicious
and thus susceptible to interrogation, reprimand,
and mistreatment by medical personnel.

This article describes the strategy developed
from 2009 to 2018 by a local network in Middle Af-
rica for assuring quality emergency care for women
with abortion complications. We begin by describ-
ing the socio-juridical context of our research site,
Gabon, followed by an account of our field needs
assessment, training process, quantitative and qual-
itative evaluation studies, and ongoing challenges.
The quantitative studies that serve to demonstrate
the statistical impact of training have already been
published, albeit without discussion of the training
process itself. We briefly summarize the experi-
ments and the intervention modalities behind the
reported results. Our qualitative interview study,
published here for the first time, gives voice to
midwives as emergency medical practitioners and
inside witnesses within hospital wards. Whereas
the quantitative studies verify our advances and
setbacks in one hospital setting from 2009 to 2018,
the qualitative study explains those dynamics
through an analysis of interviews with 20 midwives
and 12 doctors practicing in diverse rural and ur-
ban settings, all of whom participated in training
over the same nine-year period. At the end of the
article, we discuss our method in the context of the

global movement for safe abortion. Rather than put
forth a human rights discourse in the hope of per-
suading governments to provide adequate abortion
provisions for women in line with their ratification
of the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in
Africa (better known as the Maputo Protocol), we
presume those rights and network directly with
frontline emergency health care providers in dire
need of enhanced clinical tools.

Background: High-risk abortions and
inadequate treatment of complications

In 1969, contraceptives were outlawed in Gabon,
and their sale was strictly prohibited (Law 64/69).
Only in 2000 was the prohibition lifted and an ex-
plicit right to contraception decreed under a set of
general measures for the health of women and chil-
dren (Law 2000). Since that time, women have been
allowed, if not encouraged, to delay childbearing.
But 10 years later, modern methods still represented
only 11.5% of contraceptive use, with women relying
primarily on abortion to regulate their fertility.> For
abortions, plants with abortive properties are the
traditional method of choice. Adolescent girls learn
to use such plants as a discrete, if risky, strategy to
abort a pregnancy at no cost and in hiding from
their parents? Older women likewise rely on such
methods to space or limit births.* The most com-
monly used methods are the insertion of a plant
stem into the uterus or the ingestion of plant-based
purging substances such as herbal teas and vaginal
washes with lemon, ndolé, papaya root, grass,
manioc leaves, papaya leaves, ginger, perman-
ganate, bleach, salt, or quinine. In a GCG study
of obstacles to post-abortion care, 60% of wom-
en interviewed about their own or a friend’s
self-induced abortion reported success without
complication and 40% reported some sort of
complication. The frequent success stories
encourage others to try the same; meanwhile,
common accounts of complications range from
successful but traumatic resolution with the
help of a traditional therapist, pharmacist, or
doctor to lifelong disability to tragic death.
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In 2018, women interviewed for a study on
contraceptive use in the north of Gabon made
frequent reference to their use of the abortifa-
cient medication misoprostol (often referred to by
its brand name Cytotec).® Alongside traditional
products, Cytotec has entered the popular vernacu-
lar of parlors, streets, and markets; it is available for
little money from local merchants, accommodating
pharmacists, and some physicians. Although far
better than plant methods, misoprostol abortions
do still need back-up medical help in cases of
incomplete expulsions or complications due to
poor-quality drugs, overdoses or underdoses, or
pre-existing conditions”

In Western Europe, abortion-related mortality
and morbidity are described as “negligible” by the
World Health Organization.® In contrast, compli-
cations from unsafe abortion in Middle Africa are
among the main causes of pregnancy-related death.
One in eighty-five women of reproductive age
risks dying in her lifetime from pregnancy-related
complications in Gabon.® Anecdotally, as soon as
we speak of abortion, we hear accounts such as “A
girl died in my village last week” and “Everyone in
Gabon knows at least one woman who died from
abortion complications.”

The Middle Africa Network: Founding and
networking

Le Réseau d’Afrique Centrale pour la Santé Repro-
ductive des Femmes: Gabon, Cameroun, Guinée
Equatoriale (the Middle Africa Network for Wom-
en’s Reproductive Health, or GCG) was founded by
two social science research activists, Aimée Patricia
Ndembi Ndembi from Gabon and Gail Pheterson
from France, the former just having completed a
study on contraception in her country and the lat-
ter having developed a model for improving access
to safe abortion in the Caribbean.” They invited
Gabon-based midwife Justine Mekui and South
African-based physician and abortion expert Mar-
ijke Alblas to join them in adapting the Caribbean
Initiative on Abortion and Contraception to the
Middle Africa context. The Caribbean initiative
had been conceived in 2001 to investigate abortion

practice in a sub-region of the Caribbean with
frequent travel between islands whose laws range
from strict prohibition to elective first- and second-
trimester abortion. Networking with health care
providers and feminists, researchers found active
abortion practices—both within and outside the
law—among health professionals, who confiden-
tially expressed the need for improved skills and
provisions. Beginning on five small islands of the
Northeast Caribbean and extending throughout
the region, project directors organized regional
and cross-regional workshops and conferences on
manual vacuum aspiration (MVA), misoprostol
protocols, and contraception. Those trainings
mobilized a network of practitioners and feminists
from 14 Caribbean countries who came together
in Antigua in 2005 for educational sessions and
to draft a declaration of health professionals, sci-
entists, and advocates for the decriminalization
of abortion in the Caribbean.” At present, the
initiative is networking with the Solidarité Fanm
Ayisyen (Solidarity of Haitian Feminists) to train
Haitian physicians and nurses working in rural and
urban zones.

The main goal of GCG is to prevent avoid-
able deaths and disability among women due to
pregnancy-related complications. In line with
the Caribbean initiative, we began our process in
peripheral low-resource sites and went from there
to the closest emergency medical centers. We
launched the project in 2009 in Bitam, a small town
in the north of Gabon near the southern border of
Cameroon and the eastern border of Equatorial
Guinea. National borders in this region are a colo-
nial artifact separating one people, the Fang, who
share a language, customs, and material needs.

After 10 days of visits to every health facility
in the cross-border environs of Bitam, we brought
together nearly all medical personnel on the Gabon
side of the border—about 40 practitioners in total—
along with leading midwives from nearby towns
in Cameroon and Equatorial Guinea. Participants
expounded on the main health risks of pregnancy,
namely infection, hemorrhage, hypertension, and
severe anemia, which are often compounded by
conditions such as HIV, malaria, tuberculosis, and
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diabetes. They enumerated the lacunas in material
conditions, including light, water, electricity, sterile
gloves, stethoscopes, telephones, transportation,
incubators, oxygen, a blood bank, and contracep-
tives. In addition, they bemoaned the obstacles
faced by women in accessing services (stemming
from a lack of money and transportation), together
with those that they, as service providers, faced in
administering emergency care (due to inadequate
equipment and skills). They expressed relief at the
presence of an international team led by someone
from their own community (midwife Mekui was
born in Bitam and speaks Fang) for the purpose of
improving service delivery. We knew that although
we could not resolve the infrastructural needs, we
could improve the emergency care that was cur-
rently being offered.

Our next stop was the medical center in
Oyem, the provincial capital one hour from Bitam.
There, we met Rosalie Ndoutoume, the only ob-gyn
specialist for the entire northernmost province of
Gabon, Woleu-Ntem, who quickly agreed to our
conducting midwife trainings at her hospital. We
proceeded to Libreville, the country’s capital locat-
ed nine hours away, where we met with the National
Association of Midwives and ob-gyn specialists at
the public hospitals, all of whom agreed to join our
network. The standard medical practice both in
Libreville and in Oyem for treating abortion com-
plications was dilation and curettage under general
anesthesia. Our new ob-gyn physician allies, also
researchers, knew (in line with World Health
Organization guidelines) that MVA under local
anesthesia was a safer, faster, and less expensive
method, thus their receptivity to our initiative.”
They would become close collaborators in gath-
ering hospital data for charting the impact of our
work. In addition to their in-house support, they
assisted us behind the scenes, such as by using their
authority at the airport customs office to retrieve
GCG materials sent from Europe or by passing on
to us international donations of MVA equipment
that they had in stock.

Upon hearing about our project, one of the
new physician specialists in our network shared
with us his recently completed study (from 2009) of

comparative delays in emergency treatment at the
largest public hospital in Libreville. The mean time
between emergency room admission and treatment
for women who died from post-partum hemor-
rhage or eclampsia was 1.2 hours, while it was 23.7
hours for women who died from abortion-related
complications. He and his researcher colleagues
concluded that discrimination against women who
had induced an abortion increased their risk of
dying.® This correlation between abortion stigma
and poor medical treatment has been documented
elsewhere in Africa and throughout the world.* But
even with efforts to eradicate stigma, patient over-
loads in obstetrical emergency wards undermine
optimal care by requiring a ranking of emergen-
cies, however dubious the criteria. In addition to
challenging the stigma of abortion, our goal was to
increase the efficiency of emergency services such
that all patients could receive timely quality care.

The trainings, 2010 to the present

Within 18 months of our August 2009 field trip,
GCG had conducted clinical workshops in eight
rural and urban sites in Gabon, Cameroon, and
Equatorial Guinea on MVA, misoprostol proto-
cols, and the insertion of T-shaped copper IUDs.s
Hands-on clinical training was limited since we
could not predict—and thus schedule—treatment
for pregnancy-related complications. The Caribbe-
an Initiative on Abortion and Contraception had
given us a model for addressing training challenges
in countries with restrictive abortion laws: we
identified those practitioners best placed and most
motivated to themselves become local trainers and,
after on-site preliminary workshops, organized in-
tensive trainings for these practitioners in a foreign
country with legal abortion and high caseloads.
We found a partner in Tunis, where abortion has
long been legal, who agreed to help us conduct such
intensive training in May 2011. Although we have
been unable to replicate that workshop as of yet, we
were able to reinforce the training at home through
a series of workshops conducted by Marijke Alblas,
our expert consultant. Within two years, GCG’s lo-
cal medical coordinator, Justine Mekui, was herself
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a regional trainer.

Since its launch in 2009, GCG has trained
more than 500 hospital practitioners in Gabon,
mostly midwives, in MVA. Although less than half
of the trained midwives actually practice regularly,
they all support and are familiar with the method,
thus reinforcing acceptance of MVA as a tool for
midwives, as well as physicians, to resolve abor-
tion-related complications. An unanticipated factor
in facilitating the spread of improved emergency
care is the frequent transfer of midwives from one
medical facility to another, both in rural and urban
zones. They bring their materials with them to new
settings, where they train midwife and physician
colleagues.

Evaluation of the trainings and change in
practice

Quantitative outcomes

Three of the Tunis trainees—two midwives and one
ob-gyn specialist—worked as a team at the hospital
site where the aforementioned study on compara-
tive delays in emergency care was conducted. That
study provided us with a before-training measure.*
Within months of returning from Tunis, the team
succeeded in making MVA the standard procedure
for post-abortion care. Once the new protocol was in
place, our GCG research associates again gathered
data on delays in treatment and published the fol-
lowing results: whereas before the training 100% of
emergency complications were treated with dilation
and curettage by ob-gyn specialists accompanied
by an anesthesiologist, after training two-thirds
of complications were treated immediately upon
arrival at the hospital with MVA and local anes-
thesia, half by midwives and the other half by the
Tunis-qualified ob-gyn physician or his colleagues
(who had been trained on the job). Before the Tunis
training, the mean delay in the treatment of incom-
plete abortions was 18 hours (23.7 hours for those
who died); after training, the mean delay decreased
to 1.8 hours.” Charting mortalities up until 2013,
rapid emergency care—half of which was provided
by midwives—eftectively lowered the percentage of
pregnancy-related deaths due to abortion complica-

tions from 10% (2008-2010) to 2% (2011-2013).*®

In 2013, this research hospital appointed a new
administrator who prohibited midwives from prac-
ticing MVA. Investigators continued to chart delays
in treatment and to correlate them with mortality
statistics. From 2014 to 2016, delays in treatment
increased, and death from abortion complications
rose from 2% to 14.1% of all pregnancy-related
deaths.” Without midwives practicing MVA, the
ob-gyn specialists prioritized women with serious
complications requiring an operating theater, gen-
eral anesthesia, and lengthy interventions such as
Caesarean sections or hysterectomies. Meanwhile,
women with initially minor problems, notably in-
complete abortions, were once again left waiting for
hours in hospital corridors. Physicians used MVA
for rapid out-patient procedures when they found
the time. But the delays were far greater than when
midwives, now idle at the side of women in crisis,
had intervened immediately.

Qualitative analyses of improvements and
setbacks

The team heard, anecdotally, that sentiments
among medical personnel in the hospital corridors
shifted from exasperation with women patients for
having induced an abortion to exasperation with
rigid medical administrators for prohibiting com-
petent health professionals from exercising their
life-saving skills. However, the Ministry of Health
supported GCG in its training of midwives as emer-
gency practitioners of MVA. Yolande Vierin, the
ministry’s national director of maternal and child
health, called on GCG to “train all the midwives of
Gabon.” But hierarchies within medical establish-
ments are sometimes more determinant of medical
protocol than governmental stances, especially giv-
en the ministry’s reticence to speak publicly about
abortion. One rigid hospital administrator cannot
prevent national trainings, on-site trainings in
rural and urban settings, or midwives using their
skills when they can, regardless of authorization.
But arbitrary hierarchical obstacles can undermine
the quality of care at a particular medical facility,
with grave consequences for women.

Our qualitative study conducted among
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practitioners in diverse rural and urban medical fa-
cilities gives an overview of midwives’ experience.
In 2017-2018, two of this paper’s authors—GCG’s
medical coordinator (Mekui) and its president
(Ndembi Ndembi)—conducted
interviews with 20 midwives trained in MVA and
unstructured interviews with 12 physicians (7 ob-
gyn specialists and 5 general practitioners). This

semi-structured

research had the support of the Centre National de
la Recherche Scientifique et Technologique, where
Ndembi Ndembi holds a research post. Half of the
midwives and all of the physicians were interviewed
on the job (where they could refer to caseload reg-
isters); the other half of midwives were interviewed
in Lambaréné and Koulamoutou during the Annu-
al Conference of the Gabon Midwife Association,
where GCG conducts an annual day-long work-
shop. Public hospitals were the main work site of
these interviewees, although practitioners also use
their skills in private medical facilities since they
often hold multiple posts inside and outside the
public sphere.

Our interview guide for midwives focused on
the nature of abortion emergencies and treatment
outcomes with MVA; training and practice in di-
verse settings; doctors’ attitudes toward midwives’
enhanced authority; midwives” degree of satisfaction
with the method; their feelings about abortion; and
their opinions about the country’s restrictive law.
Our unstructured interviews with physicians fo-
cused on an opening inquiry of “How is it going with
midwife MVA practice in the emergency ward?”

For an indicative sample of abortion emer-
gencies, we asked 2 of the 20 midwives to detail the
nature of the problems they treated with MVA at a
particular site over a specified stretch of time. For
one midwife at the Centre Hospitalier Universitaire
de Libreville, between March 2015 and April 2018, 26
of 39 (67%) of the emergencies she treated with MVA
were due to incomplete self-induced abortions, 6
(15%) were due to intrauterine embryonic demise,
4 (10%) were due to incomplete miscarriage, and 3
(8%) were due to an undeveloped embryo. All preg-
nancies were between 6 and 12 weeks. For another
at the Centre Hospitalier Régional de Port-Gentil,
between July 2018 and January 2019, 8 of 13 (61%)

were due to incomplete induced abortions under 12
weeks’ gestation, 3 (23%) were due to intrauterine
embryonic demise under 13 weeks’ gestation, 1 (8%)
was due to partial infected expulsion of a multiple
pregnancy at 14 weeks, and 1 (8%) was due to reten-
tion of the placenta after delivery. As to outcomes,
neither those two midwives nor the others we inter-
viewed had had any complications. Turning to our
interviews, we will now present the issues that were
discussed, as structured by the interview guide.

Training occurs both on the job and in na-
tional workshops. One midwife said, “When I
first arrived [for a new position at an urban hos-
pital], I didn’t know how to do it. Then a colleague
[midwife] taught me and then I participated in a
training.” And another explained, “I was trained
by the gynecologist. I've been doing it now for two
months. 'm in the province of Haut Ogooué [rural
zone]. It has really changed things.” And a physi-
cian said, “I train midwives, I need their help. I've
got cases from the whole province night and day.
I'm overwhelmed.”

Although training occurs in both rural and
urban settings, the situations are not comparable.
For midwives in rural zones, MVA has been crucial
in equipping them to treat women unable to travel
the distance to find an ob-gyn specialist. For exam-
ple, the Health Center of Kango is 100 kilometers
from Libreville, and the road is so bad that it can
take more than two hours to reach the capital,
not to mention prohibitive transportation costs.
Although there is a general practitioner on the
premises in Kango, it is the midwife, more expert
in pregnancy matters than the generalist, who han-
dles abortion complications. In other rural towns,
such as Mabanda and Ndindi, there is neither a
doctor nor a midwife; the GCG-trained birth atten-
dant performs MVA. In Oyem, the northern rural
provincial center, the specialist declared, “Since
midwives are doing MVA, I can sleep in peace.
From time to time, I give a look, everything is going
well, there hasn’t ever been a problem. Midwives do
it really well.” Likewise, in Tchibanga, the southern
provincial base, a physician urges midwives from
surrounding rural sites to come to his hospital for
training: “We [ob-gyn specialists] will accompany
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them [midwives and nurses] for a time, we won’t
immediately give them the aspirators. Then, after
sufficient practice, they can do it.”

In contrast, in urban areas, cooperation
between health professionals is not always so conge-
nial. Midwives recounted their worst experiences:
“I never had the occasion to use it [the MVA Kkit], the
doctor confiscated the syringes.” “The interns made
war with us midwives over this affair of MVA. I was
called into the office of my superior several times.”
“He [ob-gyn head of service] told me, “You, the sage
[literally “wise woman”], I hope the day that it goes
badly you’ll know how to open the belly.” This last
quotation reveals physicians’ occasional sarcastic
mockery of midwives, with an underlying assump-
tion that post-abortion care is above their capacity.
In fact, numerous studies demonstrate that the
clinical outcomes of midwife MVA performance
are equal to those of physicians.>

Sometimes, as demonstrated above, MVA
practice depends on the authority of a particular,
often transitory, hospital administrator. Midwives
keep one another informed about the services
available at their medical facility and refer patients
accordingly: “I was trained by a [midwife] col-
league, but I send the ladies to the CHUL [public
hospital in Libreville] because I'm not allowed to
do it in my establishment for the moment.” Aside
from the occasional interference of administrators
or physicians, midwives sometimes hesitate to
practice MVA until they feel fully confident. One
admitted, “I was trained but I haven’t yet practiced.
It takes courage. I worry I'll make a mistake with
the para-cervical block.” Another said, “We mid-
wives take more care than most doctors to ease
women’s pain and fear.”

Overall, also in urban settings, midwives and
doctors work together so emergency patients do not
experience long delays before treatment. In Libre-
ville and Port-Gentil, for example, where hospitals’
patient load is immense, midwife-led emergency
care frees obstetrical surgeons for major surgeries
in the operating theater. One midwife noted, “I've
been practicing MVA for the past six years. I've
saved many lives. Sometimes the doctor is busy.
MVA is really good.” Another said, “Here it’s me

who handles incomplete abortions with MVA, it’s
so practical.” And another said, “It’s the gynecolo-
gists themselves who send me their patients.”

As for general satisfaction with the method
throughout the country, whether in rural or urban
zones, midwives and doctors expressed relief and
pride in treatment improvements through MVA.
One rural doctor said, “When midwives are trained,
their work is fantastic. They save lives.” And a mid-
wife noted, “I'm very satisfied with this practice.
Things have really changed.” The phrases “I/They
save lives” and “Things have really changed” were
repeated again and again in the interviews.

Officially, GCG training in MVA is geared
to post-abortion care, and the network speaks
little about primary abortion provision. During
our interviews, we nonetheless asked midwives to
share their feelings about abortion and Gabon’s
restrictive law. Whereas feelings about abortion
ranged from a sense of tragedy to moral judgment
to resigned acceptance, opinions about the law
were unambivalently in favor of decriminalization.
Here’s a sample of contrasting feelings: “My niece
died after an abortion.” “It’s a bad thing, of course,
as a Christian it’s difficult.” “T lost several patients,
” “I think one has to help adolescents.”
“Abortion isn’t good but it’s a fact, there’s no family
planning education.” “No matter what, clandestine
abortion is an everyday affair. What to do? We have

it’s revolting.

» <«

to save lives!”

Regarding the law, opinions expressed in the
interviews proved to be representative of a consen-
sus at the yearly conference attended by hundreds
of midwives—namely, unanimous denunciation of
the juridical prohibition of abortion: “We should
change the law, too much is too much, we're living
an hypocrisy.” “Things have to evolve.” “The law is
dangerous.” “We should reconsider the law.” “This
law is obsolete.” “Thank goodness the law is not
respected!”

T-shaped copper IUD, misoprostol, and
community education

Our primary focus in this article has been MVA.
GCG?s trainings, however, also include contracep-
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tion sessions with hands-on workshops on how to
insert copper IUDs, information on misoprostol
protocols for primary and post-abortion care, and
consciousness-raising sessions to lower abortion
stigma. These trainings run parallel to GCG’s com-
munity education efforts.

With regard to contraception, we focus on
easy access, low cost, long-term effectiveness, mini-
mal inconvenience and likelihood of complication,
and ease of insertion and removal. The T-shaped
copper IUD fits these criteria, and longitudinal
studies conducted by GCG demonstrate women’s
satisfaction with the method.® With regard to
misoprostol protocols, we rely on World Health
Organization guidelines.”> For consciousness-rais-
ing and stigma reduction, a sharing of experiences
in discussion groups and pedagogic conferences on
abortion realities in the world help normalize, and
thus destigmatize, abortion.

Educational sessions in towns, villages, and
high schools on sexuality, contraception, abortion
and access to health care are meanwhile ongoing.
Women and girls of four generations participate
in village meetings. High school principals invite
GCG coordinators and medical experts to talk to
students. Midwives often co-facilitate meetings and
serve as future resource persons. Our answers to
the questions raised depend on the reality of qual-
ity contraception and post-abortion services in the
community. Without those provisions and services,
education in low-resource settings frequently turns
into warnings and reprimands levied against sexu-
ally active women and girls rather than occasions
for transmitting information and facilitating access
to services.

Discussion: Political strategies and clinical
methods

Worldwide, many groups focus on decriminaliz-
ing abortion as a necessary condition for women’s
access to safe services. This legal approach has
experienced long-awaited successes, as well as
excruciating setbacks. Others focus on mifepri-
stone-misoprostol abortion through on-site or
online grassroots provision of the drugs delivered

with good information. That global mobilization
testifies to the struggle to achieve safe, accessible
abortion without professional support or govern-
ment permission. Both the top-down legal approach
to institutional services and the grassroots drug ap-
proach to home abortions are vital. There is room
and need for multiple tactics in this thorny battle.

The strategy we have presented here is a cross
between the institutional and grassroots approach.
We are convinced that women need and deserve
institutional services provided by well-qualified
and well-equipped professionals, especially when
faced with life-threatening pregnancy complica-
tions. While we advocate for the decriminalization
of abortion, we know that services cannot await
legal reform; we also know that a good law does
not assure accessible services. Our experience tells
us that joining forces with well-placed allies with-
in the system is a faster and often more fruitful
strategy for change than working with large gov-
ernmental or nongovernmental organizations for
whom grants and ministry approval must precede
actions. We find the quiet, direct mobilization of
on-site health providers more engaging and more
sustainable. The midwives in our network are pub-
lic health forerunners. They favor legal reform but
do not await it to express collective solidarity as
health professionals with women: “Thank goodness
the law is not respected.”

We understand that many abortion rights ac-
tivists in the world are functioning in places where
dying from pregnancy-related causes, other than
unsafe abortion, is rare. That is not our situation. We
are also aware that home abortions have been taboo
in many places until the introduction of misopros-
tol. In Middle Africa, home abortions have long been
the cultural norm, as have home therapies of many
kinds; modern medical aid is traditionally more a
last resort in case of emergency than a routine sup-
port for the healthy. Seeking help after an abortion,
whether performed by oneself or a traditional prac-
titioner, fits into the overall pattern of “aftercare,”
especially for pregnant women. In fact, post-abor-
tion care is the norm for women everywhere if one
includes spontaneous abortion, miscarriage, or
other organic abortion events; those scenarios are
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so common that women often take the precaution to
reside near a medical facility during their pregnancy
and often wait to announce their pregnancy until
after the third month of gestation.

Access to misoprostol has been as revolu-
tionary for women as was access to contraception.
Home abortions in Middle Africa with misoprostol
(even without mifepristone, the ideal partner drug)
are safer than they have ever been; they do, how-
ever, still require back-up emergency care in case
of complication. Repeated doses of misoprostol
may, or may not, resolve incomplete or otherwise
ill-turned home abortions. Like all clinical meth-
ods, efficacy depends on both physical and social
realities. Women in our context do not rush to a
medical facility when they see the first signs of
complication. They wait, hoping their condition
will improve so they can avoid parental scolding,
public shaming, or legal sanction, not to mention
costs beyond their means and frightful medical
intervention. Only when their condition deterio-
rates badly do they decide to seek help, and then
they must still find transportation money and await
a bus, boat, or car. By the time they arrive at the
hospital, they may have been bleeding for days.
Treating a woman at this point with misoprostol
does not make sense. The woman needs immediate
treatment, not administration of a drug requiring
medical surveillance at the hospital. Usually there
are no beds available, and, regardless, women dread
hospital admittance due to the social exposure and
expense. MVA is the most secure and responsible
medical response. It is a 10-minute procedure,
whereas with misoprostol women must wait hours
or days, and aspiration may still be necessary. So
clinically, materially, socially, and financially, MVA
is the preferable method for the rapid, safe, and
effective resolution of post-abortion complications.

Within our context, focusing on follow-up
treatment for the full range of induced and spon-
abortions was realistic, critical, and
legally irreproachable since attending to medical

taneous

emergencies is a professional obligation under all
legal regimes. Of course, we know that the tools and
skills for post-abortion care are identical to those for
inducing an abortion, and we trust midwives and

doctors to use their new competence on women’s
behalf. We disregarded the colonial Napoleonic
criminal code that prohibited abortion in Gabon,
as in many former colonies of France, since it is ir-
rational, unjust, and life-threatening.” We stand by
the 40 African states, including Gabon, Cameroon,
and Equatorial Guinea, that have signed and ratified
the Maputo Protocol recognizing women’s right to
safe abortion. Like most signatory states, the three
countries in our network had not yet legislated their
commitment to justice for women when we designed
our project. Rather than engage in a tug-of-war with
governments, we prioritized strategies that make an
immediate difference to women.

In 2019, GCG organized multiple public
encounters with health authorities to announce
its research findings and discuss obstacles to safe
abortion services within the health establishment.
As this article goes to press, we are pleased to learn
that Gabon legislators have revised the Penal Code
to allow abortion in the first trimester of pregnancy
for minors in distress and for adults when there is
grave fetal deformity, when the pregnancy is the
result of rape or incest, and when the pregnant
woman’s health would be seriously jeopardized by
continuation of the pregnancy.>* We hope to par-
ticipate in implementing and extending the reform
and in facilitating access to primary abortion care
as soon as possible.

Conclusion

Looking back at nine years of GCG activism, we
see concrete improvements in women’s access to
post-abortion care. The network has clearly en-
hanced emergency services in numerous rural and
urban sites. The work ahead remains vast, however,
in Gabon and, even more so, across the borders.
Our greatest success has been mobilizing, training,
and legitimizing midwives. This ongoing process
has the full support of rural physicians and health
administrators. In urban medical facilities, certain
physicians resist midwife authority, but most ex-
press satisfaction with the significant advantages of
teamwork with their midwife colleagues.
Certainly, we hope that by implementing
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women’s right to the highest attainable standard of
health, we will eventually undermine archaic colo-
nial constraints. In Fang culture, there is a tradition
of women disobeying the chief’s orders to introduce
a spirit called Evus. This spirit brings intelligence,
knowledge, and determination into the community
to “rend toutes choses possible” (“make all things
possible”).” GCG midwives ride their own wisdom
as they work together to make sex and pregnancy
possible for women without trauma, coercion, dis-
ability, or death. The crux of our struggle is neither
legal nor clinical nor economic, but rather political.
Subordination of women is the problem. Respect
for women as patients, health care providers, and
independent human beings is our essential drug
and invaluable instrument for change.
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Abstract

Rape of girls under the age of 14 is common in Latin America, and forced pregnancy and motherhood
among these girls is a major public health and human rights problem. Even though abortion in the case
of rape is legal in a handful of the countries in the region, and is legal in most countries when the life
or health of the pregnant woman is in danger, many girls under 14 are forced to continue pregnancies
conceived due to rape and to become mothers long before they have the capacity to do so.' The paper
demonstrates how forced pregnancy and motherhood among girls aged 9-14 in the Latin America region
who have been the victims of rape adversely affects all aspects of their health and lives, exacerbated by
discrimination and the absence of legal abortion services. It then describes a multidimensional strategy,
which includes legal, communications, and advocacy work developed by Planned Parenthood Global and
partners in response to these realities. This unique strategy seeks to ensure that access to legal abortion
is universally available and accessible to girls aged 9-14 on the grounds that continuing pregnancy poses

a serious risk to their health and lives.
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Background: The extent of the problem

Latin America is the only world region where births
by girls under the age of 15 are on the rise.>

Forced sex, pregnancy, and motherhood in
girls aged 9-14 are a prevalent and serious conse-
quence of gender-based violence and discrimination
globally, including in Latin America. Yet govern-
ments have failed to develop a comprehensive
response that is consistent with their obligations to
protect the rights and health of girls. In many Latin
American countries, abortion is legal where there
is a risk to the pregnant girl’s or woman’s health or
life. Thus, girls who are pregnant due to rape should
be able to access legal abortion without barriers.
Nevertheless, almost all Latin American states not
only fail to protect girls from sexual assault and to
punish the perpetrators but, through inaction and
negligence, also force the girls to continue preg-
nancies arising from rape, forcing them to become
child-mothers.

The Stolen Lives report published by Planned
Parenthood Global demonstrates—through the
stories of 207 girls—the severe impact that forced
pregnancies and forced motherhood have on girls
The report speaks to the experiences of the 2 mil-
lion girls under 15 worldwide who give birth every
year as a result of sexual violence. All of the girls
in the report are from marginal urban or rural
areas and were less than 14 years old when they
were raped and became pregnant. They all stopped
going to school, and none of them were informed of
the pregnancy options available to them or granted
access to abortion, even when it was legal. As girls
from disadvantaged communities, their inability to
access vital reproductive health services, let alone
emotional or psychological support, exacerbated
the trauma they had experienced and left them
vulnerable to revictimization and further human
rights violations. The similarities in their stories
are striking.

Sexual violence has severe and profound
health impacts for girls.* However, when that vio-
lence causes an unwanted pregnancy, and girls are
forced into motherhood, the effects are multiplied
and magnified. Even more, these girls not only have
to endure the inherent suffering from sexual vio-

lence and try to survive the severe consequences of
forced motherhood, but they lack access to justice,
with the perpetrators of those crimes generally liv-
ing with impunity. To illustrate that reality, I will
share the story of Juana, an indigenous girl from
Alta Verapaz, Guatemala, who was raped the first
of many times at the age 11 by her half-brother, and
who became pregnant at the age of 13. She was forced
to carry her unwanted pregnancy to term, and she
was told by her stepfather that it was her faults In
Guatemala, abortion is legal when needed to avoid
risk to a woman’s life. However, that exception has
been interpreted restrictively, considering only
cases of severe physical complications and without
acknowledging that the mental and social impacts
of forced pregnancies and forced motherhood also
pose threats to girls’ health and lives.

The severe physical, mental, and social health
impacts of forced pregnancies and motherhood

The Stolen Lives research found that the physical,
mental, and social health consequences of forcing
a girl to carry an unintended and unwanted preg-
nancy to term are dire, especially when the girl is
a survivor of sexual violence. It also corroborates
findings from other research on related issues,
including physical impacts, mental impacts, and
social health.

With respect to physical impacts, research
has established that physical complications from
forced pregnancy are especially common in girls,
with the most serious being preeclampsia and
preterm labor; that the risk of dying during child-
birth is four times higher for girls than for adult
women; and that complications during pregnancy
and childbirth are the leading cause of death for
15- to 19-year-old girls globally.® Furthermore, with
regard to less documented physical impacts, young
girls who are survivors of sexual violence are often
victims of obstetric violence or mistreatment. They
are denied the specialized sexual and reproductive
health services they need in that situation and
are often forced to suffer through comments and
attitudes from medical staff who do not consider
their situation of violence or their social environ-
ment.” The performance of Caesarean sections is
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becoming a common method of delivery for young
girls, especially in Guatemala and Nicaragua. It is
important to highlight that this is not for medical
reasons but because of a lack of specialized training
to properly deal with the specific needs of sexual
violence survivors. Performing a Caesarean section
at such an early age has very serious health conse-
quences, including a risk of direct complications of
surgery and later formation of adhesions.®

Mental impacts are equally severe. Forced
motherhood causes feelings of anxiety, fear, and
depression, and Planned Parenthood Global’s in-
vestigation revealed that it also leads to suicide and
suicidal thoughts® Research has also shown that
suicide is disproportionately associated with ado-
lescent pregnancy, particularly in settings where
reproductive choice is limited.” A 2019 report on
Guatemala entitled Silenced Lives indicates that 50%
of the teenage girls who committed suicide in Alta
Verapaz in 2017 were pregnant.” As noted above,
Juana was also from Alta Verapaz, Guatemala. As a
result of her pregnancy, she became very depressed
and almost suicidal. In her statement she said, “I
want to die; my heart is not happy like before.™

Finally, social health should also be con-
sidered. As revealed by Stolen Lives, both early
pregnancy and motherhood diminish the expec-
tations of child-mothers and their families for the
future. Their life plans are upended, limiting their
ability to continue their education or find stable
or even subsistence employment to support both
themselves and their child. Many girls are forced
to drop out of school, never to return, and are
exposed to higher levels of poverty and abusive
relationships.® The report also points to a num-
ber of other poor social outcomes: women who
become teen mothers are less likely to complete
high school, more likely to work at low-income jobs
and experience longer periods of unemployment,
more likely to receive welfare benefits during the
years following birth, and more likely to experience
single parenthood and higher levels of poverty.
Indeed, across the four countries in the study,
33% of the girls had attended only primary school.
Without an income, with little education, and with
little chance of obtaining either, social and personal
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opportunities are generally significantly limited.
Pregnancy tends to remove a child-mother from
her environment: she loses her family and her peer
group at school, the opportunity for recreation with
her age group is removed, and her presence in the
community is greatly altered. Indeed, her whole life
is altered. Her situation reinforces stereotypes of
behavior and social and cultural practices, leading
to discrimination against her, based on concepts of
inferiority and subordination. Juana, for example,
wanted to finish primary school but could not. She
was forced to live in a government facility until she
reached legal age.

Culture of impunity in cases of sexual violence

Sexual violence is likely to go unreported. However,
even when a report is filed, a culture of impunity
prevails and, frequently, no arrest is made, even if
the survivor can provide identifying information
on the perpetrator.”

In South America, Peru is the country with
the highest rates of reports for sexual violence, with
22.4 reports of rape for every 100,000 inhabitants.”
Peru also has yet to fully comply with either of the
two United Nations (UN) decisions related to access
to abortion: KL v. Peru (Human Rights Committee)
and LC v. Peru (Committee on the Elimination of
Discrimination against Women). In Ecuador, the
percentage of prosecutions that are initiated in
the criminal system is very low relative to all com-
plaints of violence against women. For example, in
Guayaquil, legal proceedings were initiated in only
12% of complaints in one year.” The percentage of
legal cases reaching a conclusion is also low, with
2% of cases coming to judgment.”® In Guatemala,
only 33% of sexual crime cases go to trial.”

There are several reasons why legal remedies
may prove to be ineffective. Police and other au-
thority figures in Latin American countries may
not believe the girl, or they may choose not to take
her complaint seriously.>> And even judges fail to
treat sexual or domestic crimes with the same im-
portance as drug or murder cases and therefore do
not give the complainants equal treatment.”

In some instances, reporting a case to author-
ities may worsen the survivor’s position by “outing”
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them to their community and potentially exposing
them to more abuse.>* In the case of Juana, her
rape was duly reported to the authorities, and her
stepfather even recognized the abuse committed
by his son, but he blamed Juana for being sexually
provocative. As a result, Juana was sent to a mater-
nity house in a city far from her community as a
measure of “protection” and “security.” No crimi-
nal proceedings against the rapist followed.

A multidimensional strategy to confront
a structural problem: Forced motherhood
among girls

For years, the stories of Juana and thousands of
girls like her have remained unheard. Moreover, the
restricted application of abortion policy has pre-
vented access even in cases when abortion would be
legal. Both of these factors contribute to furthering
social stigma and allowing impunity around sexual
violence to prevail. However, the egregious nature
of these cases has provoked outrage and empathy
across the region. While public attention has slowly
begun to build around the issue of sexual violence
perpetrated against young girls, the policy respons-
es from governments and civil society have focused
on seeking better prosecution and punishments of
the aggressors, rather than centering a response
around the victims and a comprehensive view of
the long-term impact on their lives. As a result,
starting in 2014, Planned Parenthood Global de-
veloped a multidimensional strategy to address the
issue of forced motherhood in girls. The aim was
to generate evidence, build public support, and de-
velop legal arguments in support of abortion access
for these extreme cases of forced pregnancy, using
the lens of the right to health. This put forth a novel
argument for access to legal abortion for all cases of
forced pregnancy resulting from rape in girls aged
9-14: that by virtue of their age, these girls inev-
itably face a risk to their health and life and that
existing legal abortion allowances for life or health
should therefore automatically extend to them. The
countries that allow for these cases of legal abor-
tion were failing to implement their own policies.
At Planned Parenthood Global, we thought it was

time to give girls a voice and a platform to claim
their rights—to let them be girls, not mothers.

This multidimensional strategy has four com-
ponents, as described below.

Research and evidence

Between 2014 and 2015, Planned Parenthood
Global, in partnership with the O’Neill Institute
at Georgetown University and Ibis Reproductive
Health, developed a project and methodology for
qualitative and quantitative research to document
the physical, mental, and social health consequenc-
es of forced pregnancy in girls.? This research was
conducted in Ecuador by Fundacién Desafio, in
Guatemala by OSAR, in Nicaragua by Asociacién
de Mujeres Axayacatl, and in Peru by Promsex.*
Each country published its own national report,
and Planned Parenthood Global compiled these
results into a regional document entitled Stolen
Lives: A Multi-country Study on the Health Effects
of Forced Maternity in Girls Aged 9-14 Years.” The
goal was to analyze both patterns of human rights
violations and the impact that forced motherhood
and unwanted pregnancies have on the overall
health of girls.

With this evidence, advocacy work began
both at the regional level before the inter-Amer-
ican system and at the country level through the
national organizations. The aim was to start a dia-
logue with decision makers about the importance
of understanding this phenomenon from a public
health and human rights perspective, as well as to
embark on a sensitization process with other key
audiences.*®

Dissemination of information and social
mobilization

There are multiple barriers to ending forced
motherhood for girls, including some that are less
tangible and even more pervasive than restrictive
abortion laws, such as stigma, misinformation, and
structural gender inequalities that limit girls’ deci-
sion making.

To build on the research, in 2016 Planned
Parenthood Global, in alliance with Amnes-
ty International, Consorcio Latinoamericano
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contra el Aborto Inseguro (Latin American Con-
sortium against Unsafe Abortion), and Grupo de
Informacién en Reproduccion Elegida (Group for
Information on Reproductive Choice), launched a
multiplatform communications campaign called
“Ninas, No Madres” (“Girls, Not Mothers”) to
inform and engage the public about the serious
consequences of sexual violence and forced moth-
erhood in the lives of Latin American girls, as well
as to mobilize civil society to demand the protec-
tion of girls’ rights.” The campaign has become a
regional movement in favor of the rights of Latin
American girls, and the slogan “Girls, Not Moth-
ers” has promoted and framed a social conversation
that has put access to legal abortion at the center,
as a necessary measure to protect the rights and
well-being of Latin American girls.

Forging alliances

To generate powerful movements, Planned Parent-
hood Global understands that we need to work with
a wide range of organizations, including but not
only those in the sexual and reproductive health
and rights field. For this strategy, it was critical for
us to develop a range of alliances with internation-
al, regional, and national civil society organizations
interested in providing, promoting, and defending
access to care, particularly for girls.

We worked to generate synergy and a peer
group of allies that recognized the strengths and
challenges of each. We also sought the support
of a diverse range of international and national
organizations based on an analysis of potential
government responsiveness to different pressure
points. This diversity lent strength to the overall
strategy. While coordination was not always easy,
the value added of each organization and alliance,
and the role that each could play, increased the ef-
fectiveness of the broader approach.

Strategic litigation

Based on our understanding of the power of the
law as a tool for social change, in 2018 we began the
process of developing, with our allies, a strategic
litigation approach to generate a progressive stan-
dard for legal abortion for girls.>® This work seeks to
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integrate the concept of a dignified life for girls into
national policies for legal abortion on the existing
grounds of health and life in a number of countries.

Together with the Center for Reproductive
Rights, various national partners (Mujeres Trans-
formando el Mundo in Guatemala; Observatorio
en Salud Sexual y Reproductiva in Guatemala; Fun-
dacién Desafio in Ecuador; Surkuna in Ecuador;
and Asociacion de Mujeres Axayacatl in Nicara-
gua), and the law firm Debevoise & Plimpton LLP,
we have been working to call attention to human
rights abuses experienced by girls (and women) who
are subjected to sexual violence in Latin America
and who do not have access to sexual and repro-
ductive health care, including safe, legal abortion.»

In 2019, we brought four cases simultaneously
before the UN Human Rights Committee® With
these cases (Fatima, Lucia, Norma, and Susana), we
called for the governments to be held accountable
for transgressions of the law and the girls’ human
rights* The committee’s decision is likely to take
approximately four years.

Forced motherhood among girls also arises
from a distinct pattern of human rights violations.
Though every instance of sexual violence is person-
al, the violence, trauma, and human rights abuses
that these girls experience are part of the social
landscape that defines being a girl. The inability
of girls to obtain safe and legal abortion violates
their rights to life; to integrity; to health; to gender
equality; to freedom from torture and cruel, inhu-
man, and degrading treatment; to freedom from
discrimination; to be heard on matters that affect
them; and to a private life*

The four cases brought before the court cen-
tered on the following stories.

o Fatima (Guatemala): Fatima was 12 years old
when she was raped by her teacher, a man who
was also financially supporting her mother
and her family. Fatima realized that she was
pregnant approximately three months after she
was abused, and due to the trauma, remembers
nothing from her pregnancy. “I could not believe
when the doctor told me I was going to have a
child, how could I be a child’s mother? I was a
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child!”* State officials were aware that Fatima
did not want to carry her pregnancy to term, that
her mental health was deteriorating, and that she
was expressing suicidal thoughts. However, she
was not offered access to abortion services, and
she never received any legal or psychological
support. Fatima gave birth to a son in September
2010, and a complaint was subsequently filed,
resulting in an arrest warrant for her abuser.
However, he was never detained, and the pro-
cess for his capture and arrest has yet to move
forward. To date, Fatima has received no justice
for the crimes committed against her or for the
human rights violations she experienced.’

Lucia (Nicaragua): After being sexually abused
by a priest for more than a year, Lucia discovered
that she was pregnant when she was 14. She be-
came socially isolated as a result of the pregnancy
and was taunted by her community for being
“the woman of the priest” Shamed and stigma-
tized for the sexual violence she experienced,
Lucia was forced to drop out of school. Despite
his known whereabouts, an official complaint,
and a DNA test proving that he was the father,
the priest has faced no legal consequences for his
crimes. Lucia was never offered access to sexual
and reproductive health services. To date, she
has received no justice for the crimes committed
against her and the human rights violations she
experienced.”

Norma (Ecuador): Starting at the age of 12,
Norma was repeatedly sexually abused by her fa-
ther. At age 13, she discovered that she was seven
months pregnant. Her brother filed a complaint
with the police, but nothing was ever done. No
one offered her sexual and reproductive health
services. Desperate and traumatized, Norma
attempted to kill herself. Despite the obvious
effects that the pregnancy had on her mental
health, she never received psychological support,
and a private doctor told her that her pregnancy
was too far along for a therapeutic abortion to
be possible. During labor, Norma refused to be
touched, prompting the doctor to comment that

since she had opened her legs before, why could
she not do so now. After a traumatic birth ex-
perience, Norma was continually asked whether
she wanted to keep the baby, but was given no
information regarding other options, though
one doctor offered to buy the child. Until now,
Norma has received no justice for the crimes
committed against her or for the human rights
violations she experienced.*

I never imagined that my father would abuse me.
I was asleep and he began to fondle me, dreamily,
as if he was dreaming. Time passed. Another
time he wanted to abuse me, I said no, he said
if I didn’t let him he would hurt my brother. I
was afraid that he would do something to my
brother so I permitted it because I was scared. He
continued, I didn’t want it so he did it by force ...
He knew to say that if I didn’t let him, he would
kill my brother and himself ... Time passed, I
was 12 at that point, at 13 I got pregnant and
at 14 I gave birth ... I couldn’t deliver normally,
because by that time I had been raped repeatedly
and I didn’t want anybody to even touch me, it
scared me. So they did a Caesarean ... I didnt
let them [examine] me because I just cried, my
vagina hurt, it felt awful when the doctor did the
exam. The doctor said, “Then, miss, go to another
hospital” because I wouldn’t let her examine me.”

» Susana (Nicaragua): Susana’s grandfather began

sexually abusing her when she was six years old,
and at 13 she became pregnant. In addition to
the lack of psychological and legal support and
sexual and reproductive health services, Susana
had no access to maternal health care during
her pregnancy. Since giving birth, Susana has
received repeated death threats from her grand-
father. She repeatedly tried to file complaints
with the police but each time was told that they
did not have the proper jurisdiction to take ac-
tion. Her criminal complaint was rejected five
times and then archived under the argument that
she did not follow up. She is still fleeing from her
aggressor. To date, Susana has received no justice
for the crimes committed against her and for the
human rights violations she experienced.*®
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From strategy to reality: A tool to advance
reproductive rights

The four components of the multidimensional
strategy—research and evidence generation; dis-
semination of information and social mobilization;
forging alliances; and strategic litigation—each
had tactical purposes in and of themselves. But as
a multipronged, integrated approach, the combina-
tion has enabled advances to protect the health and
life of girls in Latin America by expanding access
to legal abortion.

One example illustrating the success of this
strategy at the national level is the case of Ecua-
dor. Within the framework of the reforms to the
country’s Criminal Code, the Ecuadorian organi-
zations leveraged the regional strategy to support
their advocacy efforts in 2018-2019, to advance the
decriminalization of abortion in cases of rape. For
example, Fundacion Desafio triggered the move
towards reform with the evidence generated by
Stolen Lives. This then led to public mobilization
in Ecuador, which was bolstered by the regional
campaign Nifas, No Madres. As a result, the
national advocates ensured that the public debate
focused on the issue of girls and their lack of ac-
cess to legal abortion. The parliamentary debate
of a bill to decriminalize abortion coincided with
the international litigation before the UN Human
Rights Committee with the case of Norma, giving
the national organizations another opporunity to
highlight the impact of the restrictive policy.

The result was a historic watershed moment
for the women’s movement in Ecuador. While the
proposal came five votes short of the 70 needed
for approval, there were more votes in favor than
against (65 versus 59). The overall strategy led by
the national organizations had enabled decisive
progress in the national discourse, with increasing-
ly favorable media coverage and a robust cohort of
new allies publicly supporting decriminalization,
including children’s rights, labor, medical, legal,
faith-based, environmental, and indigenous rights
organizations. This broad alliance made frequent
reference to the overall impact that forced pregnan-
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cy has on girls, citing not just the physical but also
the mental and social health effects.

Forced motherhood: An issue of violence
and gender-based discrimination that
exposes systematic and serious public
health problems and human rights abuses

Structural violence—that is, the systematic ways in
which social structures harm or otherwise disad-
vantage individuals—exacerbated by gender-based
discrimination is demonstrated by each plaintift
in the four cases brought before the UN Human
Rights Committee. Fatima, Lucia, Norma, and
Susana each come from a rural area, and each girl
was less than 14 years old when she was raped and
became pregnant. As girls from disadvantaged
communities, their inability to access vital repro-
ductive health services exacerbated the trauma
they had already experienced and left them vulner-
able to revictimization and new violations of their
rights. All of them stopped going to school, and
none were informed of the options available with-
in the health system of their countries, much less
granted access to a legal abortion. They each filed
an official complaint with authorities, yet none of
the aggressors have been arrested or charged. The
similarities in their stories are striking and speak to
the systematic violations represented by their cases.

The relationship between sexual violence, lack of
access to abortion, and forced motherhood

In Latin America, pregnancy among girls under 14
is a major public health and human rights problem.
In Ecuador, every day, seven girls under this age
give birth as a result of sexual violence.* In Mex-
ico, 60% of the perpetrators of sexual violence are
girls’ relatives or acquaintances.* In Guatemala,
pregnancy is the primary cause of school desertion
for girls and adolescents.*> Data from the Health
Information Management System of the Guatema-
lan Ministry of Public Health and Social Services
show that in 2012 alone, 3,100 pregnancies were
reported in girls aged 10-14. This number increased
in the following two years, with 4,220 births and
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5,100 births reported in 2013 and 2014, respective-
ly.# In Peru, there are about 50,000 births each year
to mothers under the age of 20, and according to
statistics from the Ministry of Health, there were
more than 1,100 births to child-mothers aged 12-13
in 2013. This means that three or four girls of this
age become mothers in Peru each day.* In Colom-
bia, 5,362 girls aged 10-14 gave birth in 2018.4
Abortion regulations in Latin America,
whether through total bans or restrictive inter-
pretations of the law, impede survivors of sexual
violence from accessing safe and legal abortions.

Two options, but no free choice: Illegal, unsafe
abortion or forced motherhood

Some countries still maintain a total ban. Others
allow therapeutic abortion under certain excep-
tions, yet their narrow interpretation of “risk to the
life or health” to mean an imminent physical risk
implies that girls who are survivors of sexual vio-
lence rarely have access to the legal abortion they
need and would otherwise be entitled to. Girls and
women who do not wish to have a child resulting
from sexual violence are thus forced to seek illegal,
unsafe abortions or to carry unwanted pregnancies
to term. Both choices result in physical, mental,
and social health problems.

The violation: Right to a life with dignity,
including the right to develop life plans

When a girl under 14 years old becomes pregnant,
her present and future prospects change radically,
and rarely for the better. She faces serious health
problems from pregnancy in an undeveloped body
(including the risk of death), and her vulnerability
is multiplied by already existing poverty, exclusion,
violence, and dependency. The right to a life with
dignity requires states to ensure that girls can fulfill
their life plans, such as continuing their education,
pursuing a rewarding professional life, and being
able to socially engage in their communities.*

Discussion

In most Latin American countries, abortion is legal
when there is a risk to the pregnant woman’s life

or health. In practice, however, these grounds are
interpreted in the narrowest possible sense, which
severely limits access to safe and legal abortion. Girls
who have been raped experience social, emotional,
and psychological damage, as well as serious physi-
cal damage to their bodies, internally and externally,
the more so if they have been raped repeatedly.

Although Fatima, Norma, Susana, and Lucia
expressed strong wishes not to continue with preg-
nancies imposed on them through rape, they were
not heard and were forced by others to become
child-mothers. Based on personal, moral, or religious
views, justice officials and health care providers end-
ed up abusing their authority and prolonging and
exacerbating the mistreatment of the very girls they
were responsible for protecting. Nor had most of
the public officials received any form of training or
education that might help them challenge their own
assumptions and beliefs in this area. Decisions like
these are commonplace throughout Latin America,
and girls are not being treated with dignity or impar-
tiality, let alone sympathy and support. The outcome
is region wide violations of girls’ rights, hindering
their access to justice, and denying their sexual and
reproductive rights.

Governments, civil society, communities, and
international agencies must do more to protect girls
and support their safe and healthy transition from
childhood and adolescence to adulthood. Compre-
hensive sexual and reproductive health and safe,
legal abortion services must be accessible to end
forced pregnancy and mitigate its consequences
for girls globally. All pregnancies in girls are high
risk, and, therefore, legal termination of pregnancy
should always be permitted. This is the only way to
fully protect and fulfill the rights of girls.

The lasting effects on girls” physical, mental,
and social health represent a serious violation of
their human rights. States have a responsibility not
only to prevent this form of violence but also to
respond appropriately when girls experience it, as a
matter of gender equality and non-discrimination,
including by providing access to abortion without
delay when girls become pregnant as a result.

Despite Latin American states’ formal and
legal recognition of violence against girls and
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women as a priority issue to address, there is a
large gap between the prevalence and severity of
the problem, on the one hand, and the quality and
effectiveness of a judicial response, on the other.#
According to the Inter-American Commission on
Human Rights, most cases of gender-based vio-
lence are never formally investigated, prosecuted,
or punished by the justice systems in the region.**
Victims of violence do not receive expeditious,
timely, or effective access to judicial remedies when
reporting the events.* This has generated a pattern
of systematic impunity in the proceedings and in
the prosecution of these cases.

The health sector is an important place where
women, particularly girls, should be able to find
support after experiencing sexual violence. Health
care providers can play a significant role in sup-
porting girls’ recovery, or they can add to their
continued victimization.>° In order to support girls’
recovery, these providers should have training that
helps them understand and take into account the
experiences, needs, and demands of the survivors.
However, the Inter-American Commission on
Human Rights has noted a number of failures in
the operation of government programs designed
to provide multidisciplinary services to victims
of violence in Latin America. Among these, it
has highlighted “the lack of coordination and co-
operation between programs; deficiencies in the
provision of interdisciplinary services required by
victims; lack of resources to sustain programs; and
limited geographical coverage, which particularly
affects women living in marginalized, rural and
poor areas.” Although this statement is about the
situation of affected women, it is equally appropri-
ate and relevant in the case of girls.

Conclusion

Systemic sexual violence paired with minimal ac-
cess to and denial of sexual and reproductive health
services means that girls in Latin America are fre-
quently forced to carry unwanted pregnancies to
term and become child-mothers, with consequenc-
es lasting the rest of their lives. In the small number
of cases that have been filed before regional and
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international human rights bodies, these mecha-
nisms have confirmed in no uncertain terms that
forcing a girl to carry to term a pregnancy resulting
from rape has severe mental and physical health
consequences and constitutes a violation of her
right to health.

Due to either total criminalization or the
presence of unlawful barriers that limit the in-
terpretation of the right to health, girls are being
denied access to abortion following sexual violence.
As the cases of Fatima, Lucia, Norma, and Susana
show, the profound impact that this has on physi-
cal, social, and mental health leaves girls vulnerable
to a higher risk of maternal mortality and morbid-
ity, anxiety, depression, post-traumatic stress, and
attempted suicide—which is compounded by living
in poverty and being revictimized by the very sys-
tems designed to keep them safe.

These forms of violence, both sexual and insti-
tutional, are the product of the great inequalities of
gender, class, race, and ethnicity that characterize
the lives of girls in Latin America. Rape, forced
pregnancy, and forced motherhood are forms of
cruel and degrading treatment. We cannot continue
to allow judicial and health care systems to normal-
ize the situations that force girls to become mothers
following rape, often repeated rape. Neither can we
allow the lifelong consequences of the violence and
gender-based discrimination girls have suffered
to be met with silence or to go without justice or
reparations.
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Abstract

The aim of this paper is to assess The Gambia’s laws on abortion. It argues that the restrictive laws
on abortion are less a function of religious doctrine and more due to the historical and contemporary
structure of the Gambian state, influenced by autocratic rule. As such, the current shift from an
authoritarian regime to a democratic one suggests that there may be potential for legal mobilization in
the advancement of women’s sexual and reproductive rights, including broadening the legal grounds for
abortion. In order to achieve the right to safe abortion, the article suggests that a critical mass of support
through collaborative networking between parliamentarians, health professionals, human rights
activists, the media, and women’s rights supporters is needed. Advocacy for expanding the grounds for
safe abortion would be premised on international norms and standards, as well as support for research
on the magnitude of unsafe abortion and its impact, while addressing the sociocultural context. These

different strategies should be adopted to expand access to safe, legal abortion in The Gambia.
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Background: Colonial history

The Gambia, mainland Africa’s smallest state,
became a British colony in 1821, as part of British
West African settlements under the jurisdiction of
the governor of Sierra Leone, and became a sepa-
rate colony in 1888." It achieved independence on
February 18, 1965, as a constitutional monarchy
within the Commonwealth. On April 24, 1970, it
became a republic following a majority-approved
referendum.”

Prior to the advent of colonial rule, issues
of women’s sexuality would have been governed
through customary law. There is very little record
existing about the attitudes of Gambian society
towards abortion before or during colonialism.
During colonial rule, the first documented case of
abortion was the Anna Evans case of 1873, in which
a leading British merchant accused the then-colo-
nial secretary of administering “noxious drugs” to
Evans to cause a miscarriage. Although an inves-
tigation was conducted, the matter was dropped
because it was doubtful that a conviction would
be secured? Punishment seems to have been the
exception rather than the rule, if other reports of
abortions were any measure. For instance, in 1890,
the acting colonial surgeon, Thomas Spilsbury in
his report published in the Annual Bluebook noted,
“I regret to have to say that I have certain knowledge
that abortion is frequently carried out by herbalists
in a manner known to the profession.™

In the early 1930s, there was a general percep-
tion that sex was rampant, and that society was
morally decayed due to premarital sex, teenage
pregnancy, population explosion, and independent
women that came from the rural areas’ In response,
the colonial administration imposed paternalistic
control. For example, on July 26, 1830, the acting
governor commented during a presentation on the
health of native Gambians:

Maternity is still the normal function that it should
be, and so normal it is usual that the birth of a
child merely causes a few hours” interruption in a
woman’s occupation... It must be borne in mind
that the raison detre of marriage among these
people [natives] is the propagation of children.®

Accordingly, ordinary people viewed marriage
and procreation as women’s primary purpose. The
entrenchment of patriarchal norms was further
facilitated through indirect rule, wherein local
leaders institutionalized discriminatory custom-
ary law, particularly with regard to women’s roles,
marriage, and sexuality” The consequences of the
subordination of women continues to the present
day, with implications for abortion law.

The colonial legacy of a restrictive abortion
law in The Gambia

As a former British colony, The Gambia’s abortion
law mirrors that of the British Offences Against the
Person Act 1861, which permits abortion only to
save the life of the pregnant woman. The colonially
inherited criminal code was only enacted in The
Gambia in 1933 due to the colonial administration’s
perception that there was no need for a separate
criminal code in such a small territory with little
serious criminal activity.®

Section 140 of the Criminal Code makes it a
serious offense to procure an abortion for a woman
and carries a maximum punishment of 14 years in
prison. Section 141 makes it an offense for a woman
to procure her own abortion and she becomes lia-
ble on conviction to imprisonment for seven years.
Section 142 also punishes anyone who supplies a
woman with the means for unlawfully procuring an
abortion and they are liable to three years’ imprison-
ment. Section 198 serves as the defense for procuring
an abortion; it provides that no person shall be found
guilty of the offense of destroying a child capable of
being born alive if the act was done in good faith to
preserve the woman’s life. This is based on the Brit-
ish Infant Life Preservation Act 1929.°

The grounds for a legal abortion were expand-
ed through subsequent interpretation based on the
1938 British case of R. v. Bourne.® In Bourne, it was
held that the abortion performed by a physician on
a 15-year-old girl who had been gang raped, putting
her at risk of becoming “a physical and mental
wreck,” was lawful." Thus, The Gambia, through its
received common law, to this day permits abortion
on the grounds of preserving the physical and men-
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tal health of the pregnant woman.”

It is important to note, though, that while
it has been argued that Bourne was obtained in
British colonies through common law, there is no
evidence that abortions began to be provided on
these grounds based on Bourne. This is largely due
to the fact that the health ground was never tested
for legality or reaffirmed in a Gambian court. It is
arguable though, that through section 30(1) of the
Women’s Act 2010, which recognizes risk to the
life of the pregnant woman or the life of the fetus
as grounds for legal abortion, that the Gambian
legislature has shown its intention not to follow
the juridical liberalization of abortion law through
Bourne or any other more liberal legislation.

A major problem with the applicability of
received British laws in The Gambia is that while
the 1861 and 1929 Acts are both still in place in
Britain—and the 1967 Act broadened the grounds
for legal abortion far beyond Bourne—the abortion
provisions in the criminal code remain stagnant.”

Women’s reproductive rights in The
Gambia

During the past few decades, sexual and reproduc-
tive health and rights have been recognized as a key
part of the international health and development
agenda. In 1994, the International Conference on
Population and Development (ICPD) brought atten-
tion to women’s sexual and reproductive health.* In
addition, during the Fourth World Conference on
Women in 1995, notable African women including
conference chair Gertrude Mongella helped lead
efforts to affirm reproductive autonomy.’

The Beijing Platform for Action provided
a “holistic view of health and the social, political
and economic factors affecting health.”® These two
agreements have contributed immensely to the rec-
ognition of women’s reproductive rights as human
rights.” The rights-based approach recognizes that
individuals have the right to the highest attainable
standard of health, including the right to life, sur-
vival, the right to control sexual and reproductive
life, and the right to make reproductive decisions.™

African momentum around women’s repro-
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ductive health also continued to expand. At the
African regional level, the Protocol to the African
Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo Protocol) was
adopted in 2003.” Subsequently, General Com-
ment 1 on Article 14 (1) (d) and (e) of the Protocol
was passed, relating to protection of the rights of
women against sexually transmitted infections,
including HIV in 2012.>° General Comment 2 on
reproductive health rights was adopted in 2014.> It
focuses on measures to promote and protect sexual
and reproductive rights of women and girls in Afri-
ca, particularly on access to safe abortion.>

The Gambia ratified the Maputo Protocol
on May 25, 2005, but with reservations. While
the Protocol is silent on reservations, Article 19
of the Vienna Convention on the Laws of Treaties
(Vienna Convention) allows states to enter a res-
ervation to any treaty.> However, reservations by
ratifying states cannot be construed as serving to
restrict international and regional human rights
obligations.* At the time of ratifying the Maputo
Protocol, The Gambia made blanket reservations to
Articles 5 (harmful cultural practices), 6 (on mar-
riage), 7 (on separation, divorce, and annulment
of marriage) and 14 (reproductive health rights,
including abortion).

The Maputo Protocol has been hailed as the
only international human rights instrument that
provides for abortion.” Article 14, which has two
sections, reaffirms women’s right to decide when
and where to have children, and to have access to
sexual and reproductive health information and
services, including family planning. The first section
ensures that the “right to health of women, includ-
ing sexual and reproductive health is respected
and promoted.” The second section requires States
parties to take appropriate measures to provide
affordable and accessible health services; establish
and strengthen pre- and post-natal services for
women; and permit medical abortion. Article 14(2)
(c) of the Protocol obligates States parties to permit
abortion in cases of “sexual assault, rape, incest,
and where the continued pregnancy endangers the
mental and physical health of the mother or the life
of the mother or the foetus.”
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While the Gambian government did not give
any reason as to why it issued reservations to the
Maputo Protocol, it can be argued that this was
part of the political strategy of former President
Jammeh, who used Islam for his own political
gain during his 22 years of dictatorship, stretching
back to July 1994.2¢ Throughout his rule, Jammeh
employed various tactics to gain political control
and recognition in the Islamic world and among
its leaders, using anti-Western rhetoric (including
withdrawal from the Commonwealth).

In March 2006, prior to the African Union
(AU) Head of States Summit hosted in The Gambia
in the same year, the African Center for Democracy
and Human Rights Studies, in collaboration with
local women’s rights organizations and networks,
and with the support of Solidarity for Women in
Africa, approached the Office of the Vice President
and Minister of Women’s Affairs and Women’s Bu-
reau to put in place an advocacy mechanism which
would facilitate the National Assembly Members
revisiting these articles.”® This led to the convening
of tripartite meetings comprised of governmental
officials, parliamentarians, and selected civil soci-
ety representatives. All reservations to the Maputo
Protocol were eventually withdrawn a few days be-
fore the summit.>

Premised on Section 28 on women’s rights in
the 1997 Constitution, as well as the fact that rati-
fied international treaties do not automatically have
applicability in national laws, the Women’s Act was
passed in 20102° This Act is a domesticated legisla-
tion resulting from The Gambia’s ratification of the
Convention on the Elimination of all Forms of Dis-
crimination Against Women (CEDAW) on April
16, 1993, and the Maputo Protocol, respectively>'

Grounds for termination under the Women’s Act

Section 30 of the Women’s Act 2010 states:

1. Every woman has the right to enjoy reproductive
rights including the right to medical abortion,
where the continued pregnancy endangers the
life of the mother or the life of the foetus.

2. The medical abortion permitted under sub-sec-
tion (1) shall not be carried out without the

confirmation of the state of health of the woman
in question by a registered medical practitioner
who possesses the necessary expertise in the
field.

3. Where the woman in question is in an environ-
ment where the necessary medical facilities are
not available, appropriate referral shall be made
in accordance with systems of medical referrals
established in the health system.

4. Where the woman in question is unable to afford
the medical expenses involved, Government
shall bear the cost of the medical expenses.

The Women’s Act falls far short of the comprehen-
siveness of the Maputo Protocol, as the grounds
for abortion do not include rape, sexual assault,
incest, or risk to the health of the pregnant woman.
In fact, the majority of women of reproductive age
in Africa live in countries with highly restrictive
abortion laws3> All these countries that have rati-
fied the Maputo Protocol have abortion laws that
are not in line with its provisions. Additionally, the
Act follows the circumscribed grounds despite sev-
eral interpretations in Islamic jurisprudence as to
the circumstances under which women can legally
access abortion.”

The 2006 withdrawal of reservations on Arti-
cle 14 of the Maputo Protocol was an opportunity
to allow abortion on a broader range of grounds
than those outlined in the Women’s Act, but this
did not happen due to ongoing ambivalence about
abortion in Gambian society and state politics.

Firstly, there has generally not been a women’s
rights-driven advocacy or overall public debate on
abortion, unlike in other countries where feminist
organizations have been instrumental in the push
for progressive laws’* The Gambian women’s
rights movement has made notably contradictory
responses and actions on abortion. The majority of
women’s rights activists view abortion as morally
and religiously wrong, and therefore do not consid-
er abortion as a priority in the legal reform agenda
for women’s rights. Their conservative attitudes are
mainly framed within the importance of the insti-
tution of marriage and reproduction® An uneasy
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tension continues between a focus on the right to
decide whether to have children—which resonates
with liberal feminism—and support for women’s
distinct roles as mothers, which is in line with reli-
gious and traditional norms3* Moreover, women’s
rights activists are unwilling to act on abortion out
of fear that they will lose support for other women’s
rights issues.

Secondly, members of the women’s rights
movement likely did not act on abortion because
they feared backlash from the then-authoritarian
government, whose crackdown on human rights
defenders included those supporting sexual and
reproductive health and rights. For example, Dr.
Isatou Touray, now vice president of The Gambia,
and her colleague, Amie Bojang-Sissoho, faced
corruption charges in October 2010 after former
President Jammeh set up a commission of inquiry
to investigate the use of funding by the Gambia
Committee on Traditional Practices Affecting the
Health of Women and Children to work on FGM.»

While the Banjul Magistrates’ Court decided
to drop all charges in November 2012, the judicial
harassment or intimidation faced by these two
women human rights defenders shows that the
government would step in against an issue it con-
sidered sensitive or threatening.

Incidence of unsafe abortion

The Gambia has a youthful population, with 64%
below age 24 and 38.5% aged 15-35.3* The population
is expected to double in two decades, due in part
to the current high fertility rate, estimated at 5.9
children per woman.* According to one of the few
studies conducted, the Gambia Family Planning
Association estimates that abortions are highest
among unmarried adolescents between the ages of
14 and 24, mainly in urban and peri-urban areas.*
These estimates, published in 1996, are out of date.
More recent data on the incidence of abortion is
scant, as most cases go unreported or undocu-
mented.* However, given that the contraceptive
prevalence rate is a meager 9% (8% modern meth-
ods and 1% traditional methods), which is among
the lowest in Africa, it is reasonable to assert that a
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large number of unsafe abortions occur.*
Unintended pregnancy is a major reason for
unsafe abortions in The Gambia, as in most African
countries. The extent of early sex and sex outside
marriage in a very young population can be deduced
from the 2013 Demographic Health Survey, which
estimates that 15% of women aged 20-49 had sex
before age 15 and 42% before age 18.4 Twice as many
girls aged 15-19 become pregnant in rural areas
than girls in urban areas (24% compared to 12%).4*
Limited access to sexual and reproductive health
information, few adolescent-friendly health services,
lack of reproductive autonomy, and a religious and
patriarchal belief that family planning leads to pro-
miscuity all contribute to this phenomenon.®
In a Muslim-dominated society such as The
Gambia, pregnancy before marriage is a social
taboo. Consequently, young women seek to cover
up the shame and stigma attached to unplanned
pregnancy and the knowledge that they have been
sexually active. While pre- and extramarital sex for
men is generally accepted, the same is not true for
women.* Those who get pregnant outside marriage
are considered promiscuous and are stigmatized,
together with their families. Thus, cultural stereo-
typing leads many to seek unsafe abortions.
Notwithstanding legal restrictions, women
self-induce, often with unsafe methods such as
bleach and traditional medicines.# Others turn to
unqualified practitioners who operate in unsafe and
unsanitary environments. As a result, women seek
post-abortion care, often for severe complications.
Lack of access to legal and safe abortion is a
significant cause of maternal deaths. The Gambia’s
maternal mortality ratio (443 per 100,000) accounts
for 50% of deaths among women aged 25-29 and 36%
of all deaths among women aged 15-49.* Maternal
mortality has largely been due to teenage pregnancy,
limited access to skilled birth attendants, and poor
quality of emergency obstetric care services.* A
2011 study found that young women and girls form
the majority of patients treated for complications
of unsafe abortion>* According to the Ministry of
Health, in 2018, there were 1,985 post abortion-care
cases in public hospitals nationally** This figure is
likely to be much lower than the actual prevalence,
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as most women who have abortion-related compli-
cations do not seek treatment from a health facility.

Government health facilities are legally al-
lowed to provide abortion services only to save
the life of the woman. The misoprostol-only rec-
ommended regimens by International Federation
of Obstetricians and Gynecologists (FIGO) are
used> Apart from the FIGO guidelines, there
are no national guidelines or protocols for health
professionals to provide abortions. However, due
to misunderstandings about the legality of the pro-
cedure, leading to fear of prosecution, doctors are
dissuaded from providing abortions.s

As of this writing, implementation of the
National Health Policy Framework (NHPF) 2012-
2020, developed in 2012 during Jammeh’s regime,
is ongoing. However, it conspicuously does not
address the issue of abortion or post-abortion care
services at all.

Influence of human rights bodies

Human rights treaty monitoring bodies have put
pressure on The Gambia to liberalize abortion,
based on the country’s ratification of international
and regional human rights instruments. For exam-
ple, the Human Rights Committee noted in 2004
that the restrictive abortion law results in unsafe
abortions, which contribute to a high rate of ma-
ternal mortality>* The Committee on the Rights of
the Child also urged the Gambia in 2015 to decrim-
inalize abortion and ensure that the best interests
of pregnant teenagers are guaranteed. In 2015, the
Association of Non-Governmental Organizations
(TANGO), Women’s Rights Organizations (WRO),
and Civil Society Organizations (CSOs) highlight-
ed in their shadow report the need to harmonize
the laws on abortion in line with the international
and regional human rights obligations to promote
the sexual and reproductive health and rights of
women in The Gambia.

As a result, the CEDAW Committee made
similar recommendations to government: to
remove all punitive measures, in particular for
women undergoing abortion; expand the grounds
for legal abortion to cases of rape, incest, and se-

vere fetal impairment; and ensure the availability
of safe abortion and post-abortion services Yet
even these leave out the main reason for seeking an
abortion— unintended and unwanted pregnancy
on social and economic grounds.

Transition to democratic rule

On December 1, 2016, Jammeh lost the presidential
election to opposition coalition candidate Adama
Barrow, who took office peacefully with the backing
and support of the Economic Community of West
African States (ECOWAS). Since the transition to
democratic rule in January 2017, The Gambia is
undergoing a period of rebuilding and transfor-
mation. Since assuming office, the government has
been fulfilling its reporting obligations under the
various human rights treaty monitoring bodies.
Most recently, the Human Rights Committee rec-
ommended in 2018 that The Gambia should review
its restrictive abortion law:

. to provide safe, legal and effective access to
abortion where the health of the pregnant woman
or girl is at risk and where carrying a pregnancy
to term would cause the pregnant woman or girl
substantial pain or suffering, most notably where
the pregnancy is the result of rape or incest or is
not viable, and ensure that criminal sanctions are
not applied against women and girls undergoing
abortion or against medical service providers
assisting them in doing so, since taking such
measures compels women and girls to resort to
unsafe abortion.”’

At the Africa regional level, during the previous
Jammeh regime there has been a deafening silence
on women’s rights issues generally relating to The
Gambia, due to the country’s lack of adherence to
its reporting obligations to the African Commis-
sion on Human and Peoples’ Rights® During the
22 years of dictatorship (1994-2016), The Gambia
did not submit a single report to the regional body.
In August 2018, the new government submitted a
combined report on the African Charter on Hu-
man and Peoples’ Rights and the Maputo Protocol,
which was reviewed in May 2019.* The report noted
the following:
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Abortion remains criminalised in The Gambia
except when the health or life of the mother is at
risk. However, the continued practice of clandestine
abortions remains an issue and a concern as it leads
to adverse consequences on the health of women
and girls. Due to the near total ban on abortion,
this has resulted in the paucity of reliable data on
the national burden of abortion.®

During the review process, the Special Rappor-
teur on the Rights of Women in Africa requested
further information on steps the government has
taken to harmonize and reform its abortion laws in
line with the Maputo Protocol. It is anticipated that
the concluding observations from the Commission
will urge The Gambia to take steps to prevent mor-
tality due to unsafe abortion and comply with its
obligations under article 14(2)(c) of the Protocol.

While treaty monitoring bodies’ engagement
with The Gambia on abortion reform can be seen
as a positive development, any optimism must be
tempered by the persistent problem of the weak im-
plementation of concluding observations, evident
both in the former government’s unwillingness and
the current government’s slow pace.

The potential for law reform

The transition from an authoritarian regime to a
democratic government serves as an opportunity
for legal mobilization to advance women’s sexual
and reproductive rights, including broadening the
grounds for abortion.

Prior to assuming office, the current govern-
ment noted that its goal is to establish a democracy
that is underpinned by the protection of fundamen-
tal rights and freedoms and the rule of law. Within
the framework of a transitional justice process, the
new government, headed by President Barrow, is im-
plementing sweeping measures, including a review
of the constitutional, legal, and institutional frame-
work, as well as the quality of its strategies, policies,
and programs in the judiciary, security sector, and
civil service. The aim is to consolidate democracy
and align the entire governance architecture with
international justice and human rights standards.®

Given that the state is undertaking key con-
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stitutional and legal reforms to bring Gambian
laws in harmony with international obligations, it
is plausible to argue that the transition represents
a significant opportunity for ensuring that critical
rights issues, such as the sexual and reproductive
health and rights of women and girls, are addressed-
While the state has shown little interest thus far in
doing so, it is making efforts to provide post-abor-
tion care. For instance, the National Reproductive,
Maternal, Neonatal, Child and Adolescent Health
(RMNCAH) Strategic Plan (2017-2021) noted the
data gap and need for evidence-based policy and
strategy for better provision of post-abortion care
services.

While very little is known about entry points
and strategies for fostering supportive abortion
laws and policy change in The Gambia, strategies
from other countries that have been successful in
reforming laws on abortion, or are successfully on
the road to doing so, can be drawn upon.

Building a national coalition

Coalition-building among key stakeholders is an
important component in driving legislative and
policy change on issues such as safe abortion. For
instance, coalition building was key to law reform
in Mexico City and Ethiopia, and for political norm
change on abortion despite a restrictive abortion
law in Pakistan.®

Thus, a movement-building initiative to
launch a Sexual and Reproductive Rights Network
was set up in May 2019.% The new network is made
up of individuals and organizations and hosted the
first-ever National Coalition Building Meeting on
Sexual and Reproductive Health and Rights on
May 4, 2019, sponsored by the International Cam-
paign for Women’s Right to Safe Abortion. The
Minister of Women’s Affairs, Children, and Social
Welfare attended the meeting.

Attendees deliberated over the need for and
focus of a coalition for legal mobilization on abor-
tion in The Gambia. They recognized the need
to broaden alliances from a broad spectrum of
actors, including health care professionals, wom-
en’s organizations, legal experts, family planning
supporters, and women’s rights supporters. This
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is particularly important given that, while there
is broad consensus on gender equality within the
constitutional review process, this has not translat-
ed into widespread support for legalizing abortion.
For instance, the position paper of the Women’s Bu-
reau highlighted the need for reproductive health
services for HIV-positive women.®* The focus on
HIV might be as a result of it being addressed as a
public health issue, rather than a moral issue, as is
the case with abortion. Other proposals include the
consideration of the following:

Everyone shall have the right to the best attainable
standard of health care, which includes the right to
health care services, including reproductive health
care.

This proposal has been included under Section
60(1)(a) of the draft constitution released by the
Constitutional Review Commission on November
15, 2019. It is contended that if such a right is re-
tained in the new constitution, along with other
progressive provisions, including equality and dig-
nity, it can provide an enabling framework for a call
for abortion law reform.

In addition, the review and redrafting of the
criminal code and the criminal procedure code,
spearheaded by the Ministry of Justice, also serves
as a good opportunity to advocate for and recom-
mend the removal of punitive abortion provisions.
The review is under the framework of The Gambia
National Development Plan 2018-2021, United
Nations Development Assistance Framework 2017-
2021, and the United Nations Office on Drugs and
Crime Regional Program for West and Central
Africa 2016-2020.

Legal reform

With the primary goal of empowering women to
make decisions concerning reproduction, and in
line with Article 14 of the Maputo Protocol, abortion
law reform in The Gambia would entail expanding
the current grounds. The network of activists,
lawyers, and health professionals at the May 2019
meeting agreed to work towards changing the law
to allow abortion in cases of rape, incest, and health
of the pregnant woman. While not a radical move,

such a strategy has been used in several countries
as it stands a better chance.® For example, in 2005,
Ethiopia expanded its previous abortion law only
to save the life of a woman or protect her physical
health, to abortion now legal in cases of rape, in-
cest, or fetal impairment.*®

Data-driven advocacy and policy engagement

Ongoing and planned legislative and policy re-
forms are a great opportunity to provide relevant
and reliable evidence to drive advocacy and policy
engagement. The national coalition-building meet-
ing agreed that there is a need for evidence on the
incidence and magnitude of unsafe abortions to
support policy engagement and call for the expan-
sion of the existing grounds through engagement
with relevant stakeholders. This strategy has been
used in other African countries. For example, evi-
dence of unsafe abortion was used by feminists to
push for abortion reform on public health needs in
South Africa.”

This strategy can also support national evi-
dence on maternal mortality through fundraising
for the Ministry of Health to conduct such research
as part of a broader strategy to address maternal
mortality in The Gambia. Advancing work on this
front requires a holistic approach to address unsafe
abortion-related mortality and morbidity.

In addition, legal reform work should be
accompanied by advocacy on the need to invest
in sustaining efforts to realize democracy, gender
equality, and universal access to the full range of
sexual and reproductive health and rights. Indeed,
the push for women’s political, social, and legal
control of their sexual and reproductive rights,
including making decisions concerning reproduc-
tion, should be grounded in the broader global shift
in reproductive rights as they relate to the goals of
the UN’s Sustainable Development Goals (SDGs)
2030 and the African Union’s Agenda 2063.

Conclusion

The Gambia’s recent transition from autocratic rule
to democratic government offers an opportunity
for public debate and legal mobilization on issues of
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women’s reproductive autonomy. The possible rec-
ognition of a right to health care, including access
to reproductive health care services, can serve as an
enabling framework to amend abortion legislation
and remove all punitive measures related to women
and girls, and to health care providers. It can also
guide expansion of the grounds for legal abortion
and ensure accessibility to safe abortion services
and post-abortion care in public health facilities.

At this earliest possible stage, advocacy for
legal reform is focused on expanding the grounds
to include legal abortion in cases of rape, incest,
and to protect the woman’s health. Conversely, co-
alition building and national evidence generation
on the magnitude and impact of unsafe abortion
are necessary. In addition, there is need to utilize
international human rights law to hold government
accountable for service provision.

Lastly, in order to gain progress, the women’s
movement needs to be the foremost voice in advo-
cating for abortion reform. The women’s movement
should be a central element in ensuring that the
current government does not renege on its commit-
ment to address women’s issues and ensure gender
equality.

Acknowledgments

This article is based partially on discussions from
the National Coalition Building Meeting on Sexual
and Reproductive Health and Rights, which was
held in The Gambia on May 4, 2019. The meeting
was funded by the International Campaign for
Women’s Right to Safe Abortion.

References

1. See A. Hughes and D. Perfect, Historical Dictionary of
The Gambia (2008).

2. S.Nabaneh “The Gambia: Commentary’in R Wolfrum,
R Grote & C Fombad (eds.) Constitutions of the World (New
York: Oxford University Press, 2017) p. 5.

3. A. Hughes & D. Perfect, Political History of The Gam-
bia, (New York: University of Rochester Press, 2006) pp.
7475

4. “Report on Blue Book,” (1889), p. 14.

5. M.]J. Park, “The heart of Banjul: The history of Banjul,
The Gambia, 1816 - 1965,” (PhD thesis, Michigan State Uni-

S. NABANEH / ABORTION LAW REFORM, 169-179

versity, 2016), pp. 284-285.

6. “Paper relating to the health of native population,”
(1930), pp. 142-143 as cited in R.R. Kuczynski, Survey of the
British Colonial Empire, (London: Oxford University Press,
1948), p. 361.

7. See B. Saho, Contours of Change: Muslim Courts,
Women, and Islamic Society in Colonial Bathurst, the Gam-
bia, 1905-1965 (Michigan: Michigan State University Press,
2018).

8. Criminal Code Act No. 25 of 1933, Chap. 10:01, Laws of
The Gambia (2009). See also H. F. Morris, “A history of the
adoption of codes of criminal law and procedure in British
Colonial Africa, 1876-1935,” Journal of African Law 18/1
(1974), pp. 20-23.

9. R.J. Cook & B. M. Dickens, “Abortion laws in African
Commonwealth countries” (World Health Organization,
1979), p. 8.

10. R v Bourne, 3 All English Report 615, 1 King’s Bench
687 (Central Criminal Court, London) (1939).

11. Ibid., p. 619.

12. See R. J. Cook & B. M. Dickens, “Abortion laws in
African Commonwealth countries,” Journal of African Law
25/2 (1981), pp. 60-79.

13. On the continued applicability of common laws and
statutes in The Gambia despite these laws subsequently been
declared unsustainable in England and repealed, amended
or replaced, see E. A. Agim, The Gambia legal system (Ban-
jul/The Gambia: Artwords Production., 2015), p. 81.

14. International Conference on Population and Devel-
opment (ICPD) Programme of Action of the International
Conference on Population and Development, Report of the
International Conference on Population and Development,
September 5-13, 1994, UN Doc. No. A/CONEFE.171/13 (October
18,1994).

15. Report of the Fourth World Conference on Women,
September 4-15, 1995, UN Doc. No. A/CONF.177/20 (1995).

16. S. Tamale, African Sexualities: A Reader (Capetown:
Pambazuka Press, 2011), p. 315.

17. C. Zampas, and J. Gher, “Abortion as human right -
International and regional standards,” Human Rights Law
Review 8/2 (2008), p. 252.

18. R. Thomas, S. Kuruvilla, R. Hinton, et al., “Assess-
ing the impact of a human rights-based approach across a
spectrum of change for women’s, children’s and adolescents’
health,” Health and Human Rights Journal 17/2 (2015), p. 13.

19. Protocol to the African Charter on Human and Peo-
ples’ Rights on the Rights of Women in Africa adopted 11
July 2003, entered into force November 25, 2005.

20. African Commission on Human and Peoples’ Rights,
“General Comments on Article 14 (1) (d) and (e) of the Proto-
col to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa,” (2012). See M. Geldenhuys,
C. Kaufulu- Kumwenda, S. Nabaneh, and K. Stefiszyn, “The
African Women’s Rights Protocol and HIV: Delineating the

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 177



S. NABANEH / ABORTION LAW REFORM, 169-179

African Commission’s General Comment on articles 14(1)
(d) and (e) of the Protocol,”14(2) African Human Rights Law
Journal 14/2 (2014), pp. 681-704.

21. African Commission on Human and Peoples’ Rights
‘General Comment No.2 on article 14(1)(a), (b), (c)and(f) and
Article 14(2)(a) and (c) of the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights of Women in
Africa’ (2014).

22. C. Ngwena, E. Amissah-Brookman, and P. Skuster,
“Human rights advances in women’s reproductive health in
Africa,” International Journal of Gynecology and Obstetrics
129/2 (2015), pp. 184-187.

23. Art 19 of the Vienna Convention on the Law of Trea-
ties (1969) 1155 UNTS 331.

24. H.J. Steiner and P. Alston, International human rights
in context: Law, politics, morals: Text and materials, 2nd edn,
(Oxford: Oxford University Press, 2000) pp. 1125-1126.

25. C. G. Ngwena, “Inscribing abortion as a human right:
Significance of the Protocol on the Rights of Women in Af-
rica,” Human Rights Quarterly 32 (2010), p. 783.

26. S. Nabaneh, “The impact of the African Charter and
the Maputo Protocol in The Gambia,” in V. Ayeni (ed), The
impact of the African Charter and Maputo Protocol in select-
ed African States, (Pretoria: Pretoria University Law Press,
2016), p. 77.

27. On a discussion of Jammeh using Islam as a political
tool, see, M. Darboe, “Gambia,” African Studies Review 47/2
(2004), pp- 73-82.

28. H. Forster, Executive Director, African Center for
Democracy and Human Rights Studies (ACDHRS),
Email, June 24, 2019.

29. E. Viljoen, “An introduction to the Protocol to the Af-
rican Charter on Human and Peoples’ Rights on the Rights
of Women in Africa,” Washington and Lee Journal of Civil
Rights and Social Justice 16/11 (2009), p. 4

30. Nabaneh (see note 26), pp. 77-78.

31. “Women’s Bill finally passed,” The Point (April 15,
2010). Available at http://thepoint.gm/africa/gambia/article/
womens-bill-finally-passed.

32. Guttmacher Institute, “Factsheet: Abortion in Afri-
ca,” (2018), p.1. Available at https://www.guttmacher.org/
sites/default/files/factsheet/ib_aww-africa.pdf 1. See also
Guttmacher Institute, “Abortion Worldwide 2017: Uneven
progress and unequal access,” (2018). Available at https:/
www.guttmacher.org/report/abortion-worldwide-2017.

33. L. Hessini, “Abortion and Islam: Policies and practice
in the Middle East and North Africa,” Reproductive Health
Matters 15/29 (2007), p. 76.

34. C. Albertyn, “Claiming and defending abortion rights
in South Africa,” Revisya Direito GV 11/2 (2015), pp 429-454.

35. S. Nabaneh, “A purposive interpretation of article
14(2)(c) of the African Women’s Protocol to include abortion
on request and for socio-economic reasons,” (LLM thesis,
University of Pretoria, 2012), p. 34.

36. F. Banda ‘Blazing a trail: The African Protocol on
Women’s Rights comes into force’ (2006) 50 Journal of Af-
rican Law (2006) 76.

37. Frontline Defenders, “Case history: Isatou Touray.”
Available at https://www.frontlinedefenders.org/en/case/
case-history-isatou-touray#case-update-id-4294.

38. Gambia Bureau of Statistics (GBOS), “2013 Population
and Housing Census: Youth Report’ (2013) Vol 15, p.3.

39. Gambia Bureau of Statistics (GBOS), “2013 Population
and Housing Census: Gender Report,” (2014), pp. 15-16.

40. Gambia Family Planning Association, “Unsafe abor-
tion in The Gambia,” African Journal of Fertility, Sexuality
and Reproductive Health 1/1 (1996), pp. 56-57.

41. Ministry of Health and Social Welfare, “National
Reproductive, Maternal, Neonatal, Child and Adolescent
Health (RMNCAH) Strategic Plan 2017-2021” (2017), p.6.

42. Ministry of Health and Social Welfare, National Fam-
ily Planning Policy 2019- 2026 (2018) 15; Family Planning
2020, “FP2020 Core indicator summary sheet: 2017-2018
annual progress report on The Gambia,” (2018). Available
at https://www.familyplanning2020.org/sites/default/files/
Gambia%202018%20CI%20Handout.pdf.

43. Gambia Bureau of Statistics (GBOS), “The Gambia
2013 Demographic and Health Survey,” (2014), p.53.See, TT
Kane, R. De Buysscher, T. Taylor-Thomas, et al., “Sexual
activity, family life education, and contraceptive practice
among young adults in Banjul, The Gambia,” Studies in
Family Planning 24/1 (1993), pp50-61.

44. M. Anyanwu and BW. N. Alida, “Uptake of long-act-
ing reversible contraceptive devices in Western region of The
Gambia,” African Health Sciences 17/2 (2017), pp. 409-417.

45. S. Nabaneh ‘The unspoken: Unsafe abortion in The
Gambia and the necessity for legal reform,” AfricLaw (March
13, 2018). Available at https://africlaw.com/2018/03/13/
the-unspoken-unsafe-abortion-in-the-gambia-and-the-ne-
cessity-for-legal-reform/.

46. A. Glasier, A. M. Giilmezoglu, G. P. Schmid, C. Garcia
Moreno, et al, “Sexual and reproductive health: a matter of
life and death,” Lancet 368 (2006), p. 1603.

47. Nurse participant at the National Coalition Meeting
on Sexual and Reproductive Health & Rights, Banjul, The
Gambia, May 4, 2019.

48. Gambia Bureau of Statistics (GBOS), “The Gambia
2013 Demographic and Health Survey,” (2014), p. 246.

49. UNFPA, “Country programme document for The
Gambia,” DP/FPA/CPD/GMB/8 (2016), para 3. M. Lowe,
D.R. Chen, and S.L. Huang, “Social and cultural factors
affecting maternal health in rural Gambia: An exploratory
qualitative study,” PLoS ONE 11/9 (2016), pp. 116.

50. S. K. Brown, “Most common women’s reproductive
health problems in the gynecology ward of the Royal Vic-
toria Teaching Hospital, Banjul, The Gambia,” Research
report (2011), p. 14 https:/pdfs.semanticscholar.org/45a8/
d493ddyacbdc3s4e96dadsoi238dbe4c3iig.pdf.

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



51. Health Management Information System, “2018
Health Service Statistics Report,” (Ministry of Health, 2019),
p. 22.

52. Interview with Obstetrician & Gynecologist, May 9,
2019.

53. Information obtained from researcher based in the
Ministry of Health and Social Welfare, May 4, 2019.

54. Human Rights Committee, “Concluding observa-
tions: The Gambia;” UN Doc. CCPR/CO/75/GMB (2004),
para 1y.

55. UN Committee on the Rights of the Child (CRC),
“Concluding observations on the combined second and
third periodic reports of the Gambia,” UN Doc. CRC/C/
GMB/CO/2-3 (2015), para. 63(a).

56. CEDAW Committee, “Concluding observations on
the combined fourth and fifth periodic reports of The Gam-
bia,” U.N Doc. CEDAW/C/GMB/CQ/4-5 (2015), para. 37(e).

57. Human Rights Committee (see note 55), para 18(a).

58. Nabaneh (2016, see note 26), p. 87.

59. Gambia Government, “Combined Report on the Af-
rican Charter on Human and Peoples’ Rights for the Period
1994 and 2018 and initial report under the Protocol to the
African Charter on the Rights of Women in Africa” (2018).
Available at  http://www.achpr.org/files/sessions/64th_os/
state-reports/2nd-1994-2018/gambia_state_report_1st_eng.pdf.

60. Ibid., p. 147.

61. Human Rights Council, “National report submitted
in accordance with paragraph 5 of the annex to Human
Rights Council resolution 16/2: Gambia,” U.N. Doc. A/HRC/
WG.6/34/GMB/1 (August 22, 2019), para 61.

62. G. Kane, “Abortion law reform in Latin America:
Lessons for advocacy,” Gender and Development 16/2 (2008)
pp- 361-375; G. Tadele, H. Haukanes, A. Blystad, and K.M.
Moland, “An uneasy compromise” strategies and dilemmas
in realizing a permissive abortion law in Ethiopia,” Interna-
tional Journal for Equity Health 18/138 (2019), pp. 1-13; A.C.
Sharma, J. Dhillon, G. Shabbir, and A. Lynam, “Notes from
the field: political norm change for abortion in Pakistan,
Sexual and Reproductive Health,” Sexual and Reproductive
Health Matters 27/2 (2019), pp. 1-7.

63. Sexual and Reproductive Rights Network, “Report
on the National Coalition Building Meeting on Sexual and
Reproductive Health and Rights,” (May 4, 2019). (on file with
author).

64. Women’s Bureau “Position paper on constitutional re-
view (Gender perspective)” (2019) (draft on file with author).

65. For other examples of this approach in other coun-
tries, see, M. Berer, “Abortion law and policy around the
world: In search of decriminalization,” Health and Human
Rights Journal 19/1 (2017), p. 22.

66. Ibid., p. 19.

67. Albertyn (see note 34).

S. NABANEH / ABORTION LAW REFORM, 169-179

68. General Assembly Resolution, “Transforming our
world: the 2030 Agenda for Sustainable Development,”
U.N. Doc. A/RES/70/1 (September 25, 2015); African Union,
“Agenda 2063: The Africa we want” (2013).

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 179






X. CASAS, M. KIMATHI-OSIEMO, D. REDWINE, C. TEBBETS, AND K. PLAFKER / ABORTION LAW REFORM,181-187

Preventing State Harassment of Abortion Providers:
The Work of the Legal Support Network in Latin

America and East Africa

XIMENA CASAS, MITCHELLE KIMATHI-OSIEMO, DEE REDWINE, CLAIRE TEBBETS,
AND KAREN PLAFKER

Abstract

Access to safe abortion care is threatened, especially in legally restrictive settings, when providers are
harassed or prosecuted on spurious charges. Legal networks have been working with safe abortion
providers in Latin America since 2006, and in East Africa since 2010, to short-circuit this intimidation
and protect access to quality information and abortion care. Planned Parenthood Global has nurtured
these networks, now operating in nine countries. This paper describes this unique, prevention-focused
legal strategy, with an eye toward analyzing its effectiveness, sharing the model and lessons learned with
an interested audience, and encouraging replication. Prevention-focused legal networks for abortion
providers have been effective in reducing police harassment, offering providers the information and
skills they need to stand up to intimidation, and keeping safe abortion services available to those who
need them. In the few cases of prosecution, providers have access to competent defense counsel through
the networks. This model has also enabled better coordination between advocacy efforts on behalf of
abortion rights, empowered health care providers, and increased access for women. Providers in other

countries might explore whether and how creating local legal networks would offer similar protections.
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Introduction

Abortion in Latin America is subject to a patchwork
of legal restrictions, ranging from total bans—even
to save the life of a pregnant woman—to legal for
any reason during the first trimester. Most countries
in the region fall somewhere in the middle of this
spectrum, with abortion permitted to protect the
life and health of the pregnant woman, in cases of
rape, and when the fetus will not survive once born.!
Similarly, abortion laws in many countries in East
Africa restrict access except to protect women’s lives
and health, though the Kenyan Constitution po-
tentially expands access “if permitted by any other
written law.” The Ugandan Constitution also pro-
hibits abortion “except as may be authorised by law.”

In both regions, women are unable to freely
make choices regarding their bodies, particularly
when it comes to reproduction. Although such
decisions ought to be in the hands of the woman
whose life will be affected, other people—often
health care professionals and justice officials—hi-
jack the decision-making process and eviscerate
the woman’s power to decide, making decisions
based on their own personal, moral, and religious
beliefs and knowledge. Exacerbating this denial of
autonomy, state agents ignore or dismiss the effects
of unwanted and unsafe pregnancies on the health
of women, employing a narrow interpretation
of the right to health. The result is consistent, re-
gion-wide violations of the rights of women in both
Latin America and East Africa: violations of the
right to health, to access to justice, to being treated
with dignity and impartiality, and, above all, to
exercising their sexual and reproductive rights—a
cornerstone of fundamental human rights.

In this context, private health care providers
in these two regions constitute an avenue for wom-
en to exercise their rights and access the health
care they need. However, the complexity of legal
frameworks, together with the pressure exerted by
religious and other cultural forces, means that pri-
vate health care providers face obstacles and risks
to providing high-quality, comprehensive care. As
a consequence, private abortion providers are ha-
rassed by the police, forced to respond to spurious

charges, and, occasionally, arrested and prosecut-
ed.* And with access to safe care restricted, women
resort to unsafe services—resulting in thousands of
deaths and injuries each year—or are forced to car-
ry unintended and unwanted pregnancies to term.

Preventing this kind of police harassment and
abuse demands the radical transformation of gender
norms. But as that work continues, such harass-
ment and persecution can be short-circuited in the
immediate term. Abortion providers and lawyers
in nine countries in East Africa and Latin America
have, over 10-plus years of trial and error, developed
effective protection strategies. These strategies are
implemented by national legal support networks.
Refined together with Planned Parenthood Global,
the Legal Support Network (LSN) model has en-
abled and empowered providers to offer care—and
clients to receive care. The LSN provides training
and other opportunities for local lawyers to develop
professionally and to help those who provide sexual
and reproductive health services fully understand
their rights and duties. Likewise, the LSN facilitates
the exchange of experiences among lawyers within
and between countries and regions to share lessons
learned and improve the way they work.

Origins of the Legal Support Network

The work of Planned Parenthood Global is ground-
ed in human rights, seeking to ensure access to
sexual and reproductive health services, advocat-
ing for progressive laws and policies, and fostering
social norms that uphold health equity and healthy
sexuality. This has included supporting health care
organizations in providing abortion care to the
tull extent of national law and consistent with the
human rights to life, health, bodily autonomy, and
information.

In 2000, Planned Parenthood Global facil-
itated the creation of a Latin American abortion
providers’ support network to combat the isolation
of community-based and feminist partner organi-
zations dedicated to providing abortion services
under severely restricted legal circumstances and
in politically difficult and dangerous situations.
Under very hostile conditions, providers in these
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organizations offer high-quality, client-centered
services for those women most at risk of seeking
unsafe procedures. This network provides a forum
in which critical mutual support can be lent to those
working in such harsh environments and offers an
opportunity for the exchange of information and
expertise.’

At the request of members of this network,
Planned Parenthood Global partnered with the
ESAR Foundation, a Latin American organization
working in sexual and reproductive health care
services, to create the LSN in Latin America in
2006. Then, in 2011, based on lessons learned from
Latin America, Planned Parenthood Global and its
partners extended the LSN model to East Africa,
where member lawyers work not only with Planned
Parenthood Global partner organizations but also
with providers trained and supported to provide
comprehensive abortion care by sister nongovern-
mental organizations.

What the Legal Support Network does

The LSN is guided by human rights, especially
sexual and reproductive rights. Its members are
committed to the belief that people have the right
to autonomy over their own bodies, to make in-
formed decisions about whether and when to have
children, and to access the information and health
care needed to make those decisions a reality. Its
mission is to ensure that providers are able to offer
abortion care and their clients are able to receive
care with dignity and without fear.

The LSN endeavors to minimize the legal risks
and ensure the legal protection of the rights and safe-
ty of providers and users of abortion care primarily
by implementing legal guidelines for risk preven-
tion. Through periodic exchanges during regular
visits, in-country meetings, and regional gatherings,
providers and local lawyers are able to share lessons
learned, identify trends and solutions, and establish
trust. The network also offers ongoing support and
monitoring to private providers who have been
trained in Planned Parenthood standards; trains
and prepares lawyers to defend private providers, if
necessary; and facilitates links with advocacy groups

and provides “lived experience” for local advocacy
initiatives to advance abortion rights. This unique
model allows women who are making important
decisions about their own sexual and reproductive
health to benefit from access to sensitized health
personnel and sustainable services.

In practical terms, the LSN contributes to
protecting access to safe abortion in four ways:
prevention, risk reduction, defense, and advocacy.

Prevention

Preventing the harassment and arrest of abortion
providers is at the heart of the LSN model. This is
because the stigmatization of abortion, regardless
of what the law formally permits, leaves providers
vulnerable to intimidation and fearful of fighting
back. And, in the absence of grounds for prosecution
for the actual provision of care, harassment often
focuses on trying to detect failings in the admin-
istrative requirements for practice—for example,
authorizations, documentation, or employment
laws and procedures. To protect providers from
harassment by police and spurious prosecution,
and to ensure that women have ongoing access to
quality information and health care, local lawyers
work on a regular basis with providers to put a wide
range of protection mechanisms in place. These in-
clude the following:

« ensuring the security of clinic premises, staff,
and documents (client registries, clinical re-
cords, and financial data)

o compiling and maintaining a complete and
up-to-date file of credentials, authorizations,
certificates, tax records, and any other documen-
tation required to operate legally

o instituting clear and comprehensive counseling
and informed consent procedures

o training all staff in rights-based approaches to
health care

o confirming compliance with all relevant labor
laws

o establishing procedures in case of both medical
and legal emergencies.
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These protection mechanisms are established
through periodic visits with providers, during which
the lawyer clarifies doubts the provider may have
about the law and regulatory and administrative re-
quirements, reviews the provider’s compliance with
security measures, and offers any needed assistance

in implementing suggested changes.

Risk reduction

When providers find themselves facing any inci-
dent that involves the law—such as a raid, police
harassment, accusations, or prosecution—a local
LSN lawyer works with the provider and the LSN
secretariat to manage the incident and reduce the
risk to the provider, clinic staff, and clients. Most
incidents of harassment by police or other author-
ities are abuses of power, driven by ideology or
corruption and not the law. As a result, most inci-
dents fizzle out before the provider gets anywhere
near court, before services are shut down, and
before clients are left without the health care they
need. The main point is that each incident must
be managed to ensure that it does not spiral out of
control. The LSN lawyer’s first step in case of a legal
incident is to provide guidance to the provider to
prevent circumstances from deteriorating. As part
of this process, the lawyer interviews and counsels
clients and staff who may have been present or oth-
erwise involved in an incident.

Crucially, the lawyer consults with a cross-re-
gional advisory committee for strategic guidance
and support. The committee is composed of lawyers
and health care providers who are able to draw on
their experience working regionally and globally,
as well as their expertise in international human
rights, national law, and reproductive health. This
“war room” undertakes legal and medical analy-
ses of cases, formulates risk reduction, and (when
necessary) devises defense strategies, including
preparation for the unlikely event of prosecution.

Defense

Because the LSN’s prevention work is so thorough,
interactions between providers and the judicial

system do not often reach the point where a defense
strategy is necessary. But if a legal incident deterio-
rates and a defense is needed, the LSN lawyer serves
as the provider’s advocate before the Ministry of
Health, police, other local officials, the media, and
courts.

Working from an incident report, the lawyer
and provider continue to consult with the advisory
committee on a defense strategy. When a prosecu-
tion does move forward, the LSN lawyer and the
committee work together to implement the defense
strategy that has been developed.

Advocacy

Through their work, LSN members serve as ad-
vocates, individually and collectively, for the full
range of reproductive rights in their countries and
regions. When appropriate, they also leverage and
draw from their work protecting and defending
providers to support advocacy to influence public
policy, including advocating for laws and regula-
tions that advance reproductive rights broadly and
abortion rights specifically.

Although LSN lawyers are on the frontline of
ensuring that women are not denied care to which
they are entitled, public advocacy takes a back seat
to their prevention work. That said, they are a vital
source of data for supporting advocacy strategies
and emblematic legal cases, and they may move
forward on advocacy campaigns at the direction
of the secretariat and under the leadership of local
advocates.

To carry out activities in these four domains, the
lawyers participate in ongoing skills building—
such as trainings, meetings, and webinars—aimed
at strengthening their technical capacity; keeping
them up to date on developments in the policy en-
vironment and medical field; and nurturing their
solidarity with the network, with providers, and
with the community of people who need care. In
addition, they enjoy access to professional devel-
opment opportunities in the form of national,
regional, and international conferences, as well as
LSN-specific events. Finally, they occasionally en-
gage with the wider reproductive rights movement
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around the world, which offers opportunities for
both intellectual and professional growth.

LSN management

In Latin America, Planned Parenthood Global works
jointly with Fundacion ESAR and serves as the LSN
secretariat. Planned Parenthood Global developed
the LSN model and drafted the tools and protocols
used by the lawyers to prevent harassment of their
clients. And it continues to raise money from donors
to support this work. In East Africa, a local human
rights organization has adapted the model and serves
as secretariat in each of the three countries where the
LSN operates. In both regions, the secretariat iden-
tifies, vets, and selects LSN lawyers; devises training
and networking opportunities; troubleshoots (in-
cluding participating in the advisory committee
“war room”); and provides moral, intellectual, and
financial support to LSN members.

Measuring what is not there: The impact of
the LSN

Because it is hard to measure incidents that have
not happened, the value of prevention is often
underestimated and neglected. But the success of
prevention in protecting vital services makes it the
heart of the LSN model and is what distinguishes
it from most legal work in the reproductive rights
sector. In one country, for example, the LSN was
contacted about a case concerning a minor girl who
had become pregnant as a result of sexual violence
perpetrated by her father. Instead of turning away
this complicated case, the organization was able
to get the legal support necessary to navigate the
burdensome reporting requirements for sexual vio-
lence, and the timing and management of services,
to ensure that all documentation was completed
according to the law. The end result was that the
girl was able to receive the services needed and the
provider was able to work with authorities to sup-
port her charges against the aggressor.

In the more than 12 years since the LSN’s cre-
ation, close to 100 local lawyers have been trained,
75% in East Africa and 25% in Latin America. More

than 4o partner organizations and more than
400 independent providers have received support,
training, or protection from LSN lawyers.

In this time, 30 legal cases have been brought
against providers. Of these, only seven cases have
reached the courts (all in East Africa), and all seven
have had favorable outcomes, which of course in turn
means the women they serve continue to receive vital
services from a safe source. LSN lawyers prevented
the other 23 cases from reaching the courts.

But the network’s most important impact has
been to protect urgently needed health care: since
2006, nearly halfa million people have received safe
abortion care from partners protected by the LSN.
While not a permanent solution to legal restric-
tions and gender discrimination, LSN strategies
do preserve and expand access by short-circuiting
harassment and have proven to be effective in en-
suring that women are able to realize their rights.

The LSN has contributed to keeping ha-
rassment to a minimum in the countries where
it functions in Latin America and East Africa. In
the few cases of prosecution, providers have had
access to competent defense counsel through the
network. In one emblematic example, a provider
organization working in a provincial area endured
low-level harassment from local authorities for
years. LSN lawyers supported the provider through
attempts at police extortion, defamation, and spu-
rious inspections. When a woman presented at the
organization with severe hemorrhaging, the staff
immediately transferred her to the local hospital,
only to encounter harassment from the hospital
staff and then accusations of performing an illegal
abortion. The LSN lawyer ensured that the charges
did not move forward—and the charges were
indeed ultimately dropped. This provider organi-
zation continues to thrive and serve as a principal
provider of sexual and reproductive health care in
its geographical region.

Lessons learned

It has taken more than a decade of trial and error
to create a successful LSN in the two regions con-
cerned, and Planned Parenthood Global continues
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to work alongside colleagues and partners to refine
and strengthen the model. Through those experi-
ences, important lessons have been learned along
the way, including the following.

Prevention is the heart of a successful LSN.

Defense and advocacy are vital roles for human
rights lawyers. The LSN lawyers do both, but—
within the LSN—their primary role is to prevent
harassment, abuse, and spurious prosecution of
abortion providers. This ensures that people have
the ability to exercise their reproductive rights
within the limits of national legal frameworks. This
focus on prevention is what makes the LSN model
unique and, more importantly, successful in en-
abling health care providers to go about their work
with minimal disruption.

Fostering a prevention mindset in LSN law-
yers can be challenging at the start. It demands
opportunities to discuss fears related to the work,
personal values, and myths around sexuality. It also
requires developing a solid shared understanding
of the national legal framework and how providers’
work fits into both national laws and international
human rights norms.

Expertise in compliance, not in leading the
charge, is what is needed most.

The most helpful lawyers in the LSN are general-
ly not litigators or constitutional scholars. This
sometimes comes as a surprise to the reproductive
rights community since so much legal work to
advance reproductive rights entails challenging
constitutionality, clarifying laws, domesticating
international human rights norms, demanding
remedies, and litigating. The LSN serves another
purpose, however: to prevent harassment and
ensure the continuity of urgently needed services.
As such, providers need lawyers that can help
them navigate the regulatory and administrative
requirements of their profession. The LSN looks for
lawyers with expertise in such disciplines as labor
law, tax law, and contracts.

Quality, comprehensive counseling is the best
prevention strategy.

Planned Parenthood Global learned early on that
incidents arose as a result of clients not having re-
ceived full preparation and information. Taking the
time for comprehensive counseling and informed
consent procedures that fully explain pregnancy
options, the abortion procedure, what to expect
during and after an abortion, and what to do in case
of any concerns or an emergency is the best way to
ensure that women are fully able to exercise their
rights to information and accessible, high-quality
sexual and reproductive health care. This thorough
understanding also helps protect against legal risk.

Solid local legal analysis should be coupled with
human rights standards.

Providers and lawyers rely heavily on guidance
documents that offer strong analysis of local legal
frameworks but that are also informed by human
rights law. In the early days, the Latin America
LSN turned to international human rights lawyers
to analyze the national legal context and draw up
frameworks that could help guide providers. Now
each country network has an internal human
rights-grounded legal framework or reference
guide that responds to national needs. The results
are nuanced, useful documents that can be updated
as needed.

Never ignore building productive relationships.

In the early days of the LSN, Planned Parenthood
Global introduced lawyers and providers to one
another and simply expected that they would work
well together. After all, providers asked for legal
support, and the lawyers submitted to a rigorous
process of selection. The organizers learned that
this was not the case, however. Lawyers overreached
their authority, attempting to tell providers what to
do, and refusing to continue to support them when
they did not comply. Providers, for their part, in
moments of crisis, simply turned to lawyers they
knew or contacted Planned Parenthood Global di-
rectly rather than reaching out to the trained LSN
lawyers. In response, Planned Parenthood Global
and the secretariats actively encouraged providers
and lawyers to develop relationships of collegiality
and mutual respect through regular visits and joint
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meetings. Lawyers began to understand that their
purpose was to provide guidance, advice, and sup-
port, and that providers sometimes did not follow
their recommendations for sensible reasons. Mean-
while, providers started to see that the LSN lawyers
knew what they were doing and were there to help,
not create senseless paperwork.

Retaining talented lawyers is hard.

After a lawyer has joined the LSN, it can be a chal-
lenge to encourage them to remain. Because LSN
members’ work is sporadic and because budgets
do not allow for paying salaries, the network has
always used volunteer lawyers. This has been both a
strength of the model and a challenge. The strength
comes from knowing that, as volunteers, lawyers
have a serious commitment to reproductive rights
and to abortion rights in particular. But there have
been challenges in keeping lawyers engaged in the
network over the long haul. In the absence of a
salary, the LSN secretariats have identified creative
ways to compensate and engage LSN members.
This includes paying the lawyers on a fee-for-ser-
vice basis for the prevention, risk reduction, and
defense work that they do. In addition, the LSN
offers professional development opportunities to
its members, including ongoing training, partic-
ipation in national and regional conferences, and
more informal webinars and other learning spaces.

The importance of light-touch management.

Over-involvement of the managing secretariat
in day-to-day activities is a risk for any network
structure. During the first few years of the LSN,
Planned Parenthood Global closely monitored
the work of both the lawyers and the providers.
But Planned Parenthood Global realized over
time that setting out clear expectations, ensuring
that members of both networks had the tools they
needed, and checking in regularly on progress and
setbacks made for a higher-functioning team. This
“light-touch” management has strengthened the
autonomy of the lawyers, deepened their commit-
ment to the network and its mission, and freed up
both the lawyers and secretariat staft to clarify and
focus on their primary responsibilities rather than

on each other.

Recommendations

Prevention-focused legal networks for abortion pro-
viders are effective in reducing police harassment,
offering providers the information and skills they
need to stand up to intimidation, and keeping safe
abortion services available to those who need them.
Providers in other countries might explore whether
and how creating local legal networks would offer
similar protections. Planned Parenthood Global
would welcome engaging with interested groups,
who are invited to contact the corresponding author.

* To protect the security of these providers, their
staff, and their clients, this article does not share
specific examples of harassment and abuse.
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Denial of Safe Abortion to Survivors of Rape in India

PADMA BHATE-DEOSTHALI AND SANGEETA REGE

Abstract

Access to abortion is desperately needed when pregnancy is the result of rape, both within and outside
marriage, and especially when a girl has been raped. The availability of services remains highly restricted
because of the way abortion providers interpret the law. This paper presents the experiences of 40 rape
survivors, including two children, denied an abortion following rape. The cases were recorded by
CEHAT (Centre for Enquiry into Health and Allied Themes) in the course of building capacities of
public hospitals to respond to violence against women in Mumbai, India, since 2000. We found that
enormous damage is inflicted on women and girls by misinterpretation of the laws on abortion and rape,
combined with a lack of understanding of the serious damage rape does, particularly repeated rape, and
alongside other forms of assault and abuse. Domestic laws in India place a clear legal responsibility on
health professionals to offer immediate care and treatment to rape survivors, including timely access
to abortion. It is past due time for both the government and the courts to begin to hold themselves and

health professionals accountable for ensuring this care is provided.
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Introduction

India has passed several laws that recognize the
right to health care for survivors of domestic and
sexual violence. These include the Protection of
Women from Domestic Violence Act (PWDVA)
2005, the Protection of Children from Sexual Of-
fences Act (POCSO) 2012, and relevant clauses on
sexual violence in the Criminal Law Amendment
Act 2013." As a response to overwhelming evidence
showing that India’s health systems mistreat rape
survivors, the latter two laws mandate that public
and private hospitals provide immediate treatment
for survivors of sexual violence. They also mandate
punishment for failure to do so.?

The POCSO 2012 requires that all registered
medical practitioners render emergency medical
care to attend to the needs of children who have
been raped, including access to abortion. That the
immediate treatment for survivors of rape must
include emergency contraception and abortion
services has also been clearly mentioned in policy
guidelines issued by the Ministry of Health and
Family Welfare in Guidelines and Protocols for
medico-legal care for survivors/victims of sexual
violence? In reality, however, rape survivors who
become pregnant, both girls and women, face pro-
cedural gaps and a range of barriers in accessing
abortion services.

This paper presents the experiences of 74
people (72 women and 2 children) who had been
raped and who sought an abortion. Fifty-five of the
women sought an abortion before 20 weeks of preg-
nancy, and 19 women and the two children did so
after 20 weeks. None of those who sought an abor-
tion after 20 weeks of pregnancy was able to have an
abortion, not even the two children, even though
they followed the procedure for seeking permission
from a high court to do so. Of those who sought an
abortion before 20 weeks, which should have been
granted without delay or question, only 36 of the 55
were able to have an abortion.

The paper concludes by suggesting ways of en-
suring easier access to abortion for rape survivors.

Barriers preventing rape survivors from
accessing abortions

CEHAT (Centre for Enquiry into Health and Al-
lied Themes) is a Mumbai-based research institute
that has been working on health and human rights
since 1994. As part of our program on violence
and health, we have worked closely with hospitals
in Mumbai since 2000 to improve their responses
to violence against women and help them build
their capacity to provide psychosocial support to
survivors and their families. This entails ongoing
training of health providers, counselors, and direct
intervention services for women who have experi-
enced violence. This work puts us in close contact
with other parts of the public health system, in-
cluding abortion service providers, and gives us the
opportunity to understand the barriers women face
when they seek abortions after rape.

Experiences described in this paper come
from three sources of data gathered by CEHAT
during the course of our work:

o A study conducted by CEHAT in two antenatal
departments of public hospitals where we asked
all the women about their experience of domes-
tic violence and offered counseling services.*
Of the 142 women who disclosed abuse in their
marriages and consented to the counseling inter-
vention, 31 reported that their current pregnancy
was the result of rape by their husbands. All 31
sought abortions. Of these, 24 women were less
than 20 weeks’ gestation but only five of them
were able to have an abortion. Of the rest, the
19 women who were less than 20 weeks and the
seven who beyond 20 weeks were all forced to
continue their pregnancies.

o The service records of crisis intervention services
provided by CEHAT to survivors of sexual vio-
lence at three public hospitals from April 2008
to March 2015.5 Of the 728 women who received
these services, 43 reported becoming pregnant as
a consequence of rape. Of them, 31 were within
20 weeks of gestation and received abortions,
while 12 who had sought abortions after 20

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



P. BHATE-DEOSTHALI AND S. REGE / ABORTION LAW REFORM, 189-198

weeks of pregnancy were refused.

o Legal interventions initiated by CEHAT in two
cases of child rape where pregnancies were
discovered only after 20 weeks of gestation. An
appeal was made to the High Court and the
Supreme Court for permission to terminate the
pregnancies.®

The women in the public hospitals who had dis-
closed rape by their husbands reported that health
care providers imposed the following barriers,
which in many cases led to the denial of abortion
services in the hospital.

1. Abortion refused because it was their first
pregnancy

These women were told that abortion may cause
secondary infertility, and that it may be a threat to
their lives. Even though CEHAT provided factual
details that contradicted their claims of such risks,
the health care providers insisted on what they said
and reiterated that abortion was a risk they would
not allow.

2. Misinformation about medical abortion pills

Women who reported in an early stage of pregnancy
and requested medical abortion pills were turned
away. Providers said the pills may cause life-threat-
ening bleeding, and that excessive bleeding would
necessitate a surgical intervention anyway. In fact
the mifepristone-misoprostol combi-pack is ap-
proved by Drug Controller General of India for use
up to 63 days of gestation’

3. Abortion offered only if woman agreed to
contraception or sterilization

Women with two or more children were told that
abortion would be provided only if they consented
to sterilization to prevent future pregnancies or
accepted a Copper-T IUD after the abortion. The
abortion law does not mention such conditions,
though contraception is provided if the woman
herself wishes it. These conditions are a form of
medical abuse, however, with a long history in

India. They arise from the country’s population
control policies, which were and often still are en-
forced with little regard to human rights.®

4. Insistence on spousal consent

Spousal consent for abortion is the greatest barrier
for women seeking abortion services. Despite the
fact that the law clearly states that the providers
need only have the consent of the adult (married)
woman, several providers insisted on the husband’s
consent or authorization. It is only in the case of
a minor (less than 18 years of age) that parental
or guardian consent must be obtained. This is a
critical issue for survivors of marital rape because
the husband may well want to exercise control over
whether the woman can have an abortion.? Sever-
al of the women in the antenatal clinic reported
having disclosed spousal abuse to their doctors,
who continued to insist on the husband’s consent,
ignoring the woman’s difficult situation. This is
rooted in patriarchal notions about a husband’s role
as decision maker, as well as a defensive practice by
doctors, who claim that a husband may challenge
them for proceeding with a termination without
his permission. Two women in the antenatal clinic
reported the following experiences.

N., age 25, was eight weeks pregnant. Her husband
had been physically and emotionally abusing her
throughout their four-year marriage. She did not
want to continue with the pregnancy, but the doctor
insisted on her husband’s signature, even after
she disclosed the abuse. Having got the husband’s
permission, the doctor went on to ask her to get
a no-objection certificate from the police, that is,
permission from the police to allow the abortion.

The doctor’s demand was totally baseless.

M. had filed for divorce after having endured her
husband’s violence for over 15 years. She was living
separately from him and had her child with her.
The husband would barge into her house and rape
her. When she discovered that she was pregnant,
she sought an abortion. The doctor insisted that
she either get her husband to consent or produce
a divorce decree. She was able to have an abortion
only after reporting the matter to the higher
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authorities at the hospital.

5. Insistence on D&C for abortion, requiring an
overnight hospital stay

Many Indian abortion providers continue to use
dilation and curettage (D&C) as the method of
abortion no matter the length of pregnancy. This
method is no longer recommended by the World
Health Organization or the Indian Ministry of
Health and Family Welfare guidelines because it
requires general anesthesia and an overnight stay,
and far safer and less invasive methods are avail-
able.” Indian doctors continue to recommend it
and also insist on using it; D&C may be the only
method they know, and they consider it to be the
most reliable and safe method. This is more than
just an issue of abortion method; it has an import-
ant bearing on women’s access to abortion. Any
method that requires a hospital admission makes it
difficult for women to conceal that they are having
an abortion; extended family may come to know
about it, thereby threatening loss of privacy and
confidentiality. These are both critical for women
accessing abortion care, especially if they do not
want an abusive husband to know they are having
an abortion.

The following two case histories are among
the worst that the CEHAT team has encountered
in its interaction with women in one of the public
hospitals.

Insistence on delaying abortion to do a D&C de-
spite negative social consequences for the woman.
A young woman survivor of spousal violence who
was 11 to 12 weeks pregnant asked for an abortion at
the earliest possible time. She had come to the hospi-
tal after she had missed her periods for two months
and discovered that she was pregnant. As she was
experiencing severe physical and sexual abuse from
her partner, she did not want to proceed with the
pregnancy. No one in the family knew about the
pregnancy and she therefore wanted to end it as
soon as possible. She managed to get her mother
to come to the hospital with her, as a relative was
required to give consent for a surgical procedure.
However, the doctor told her to come back four

weeks later for the abortion. The woman went to
the counselor at the hospital-based crisis center and
told her this. She was afraid that in four weeks her
baby bump would be visible, and everyone would
know she was pregnant. The counselor intervened
and was told by the doctor that the “surgical pro-
cedure” was easier and safer after 16 weeks (this is
often said about D&C), that she was only trained
to do abortions after 16 weeks, and that the fetus
was very small prior to 16 weeks so it was harder to
carry out the procedure.

The counselor intervened by speaking not
only to the treating doctor but to other more senior
doctors. The woman was only able to have an early
abortion when the senior doctors overruled the
treating doctor.

Delaying an abortion on medical grounds
and jeopardizing the woman’s health and life.
A 31-year-old woman in an increasingly abusive
marriage sought help from the hospital-based crisis
center in filing a case for maintenance and divorce.
She also wanted to file a police report so that her
husband could be arrested immediately. However,
the police did not record the complaint, but called
her husband into the police station, where they
threatened him and sent both of them home. A
month later, the woman came back to the crisis
center following a visit to the hospital gynecology
department for an abortion. She told the counselor
that she did not want the child at all, but the doctor
told her she did not have “enough blood” (she was
anemic), so an abortion could not be done. The
doctor advised her to take iron tablets for a week
and then come back for the abortion. She went back
10 days later, but the doctor still refused to do the
abortion because she was still too anemic. At that
point she was between six and eight weeks preg-
nant. The counselor spoke to the doctor about the
urgency of the abortion. The doctor told the coun-
selor that if after she had taken iron tablets once
more, the hemoglobin levels still did not increase,
they would give her a local anesthetic, and do the
abortion with no further delay. She came back
after two weeks and told the counselor that her
community had found out that she was pregnant, as
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she was by then visibly pregnant. The hospital was
willing to carry out the abortion at this stage, but her
family and neighbors were pressuring her to con-
tinue the pregnancy. She was completely distraught
and felt forced to continue the pregnancy. She had a
premature labor in her eighth month, resulting in a
stillbirth. She had become very weak; her situation
had worsened in the last three months and she could
not go to work due to pregnancy and exhaustion. She
continues to live with her abusive husband. Thus, a
woman who had made up her mind to leave an abu-
sive husband, despite all the pressures, felt forced to
stay in the relationship and continue an unwanted
pregnancy, while the delay in receiving an abortion
had severe consequences for her health and life. The
treating doctors in her case were simply unable to
understand her social reality and why they needed
to provide an abortion urgently.

Doctors may not provide abortions because
the criminal law does not require abortion to be
provided in cases of marital rape. Our findings
show that many women who experience marital
rape, both those living with their partners and
those who are separated or divorced (who may still
be raped by their partners), may be refused access
to safe and legal abortion in spite of the law.

Yet there is global evidence of a strong positive
association between women seeking an abortion,
and violence and physical abuse (defined as slap-
ping or beating) by husbands in the year previous
to the abortion. Evidence reported from India in
this multi-country study also indicated that wom-
en in violent relationships were more likely to have
an abortion, as well as to experience violence after
(and possibly because of) the abortion.”

Qualitative studies among women in several
states of India found similar associations.” For
example, in Tamil Nadu, qualitative interviews
with 66 women and 44 of their husbands living
in rural hamlets showed that non-consensual sex
and sexual violence were strongly associated with
the women having had an abortion and with their
inability to use contraception effectively or to get
their husbands’ cooperation to abstain from sex
as a way to space or prevent pregnancies. Both the
women and the men in this study reported that it

was the right of the husband to demand sex, regard-
less of what the wife wanted. Several respondents
noted that especially if the husband was drunk, he
might demand sex and refuse to use contraception.
Women who objected to having sex or who wanted
to use contraception were sometimes accused of
sexual infidelity and were often beaten.”

Given this evidence, doctors need to recognize
marital rape as a compelling reason for providing
abortion services. Yet the law as it stands today only
treats rape as a condition for which an abortion
should be provided unconditionally if the rapist is
not the woman’s husband or former husband. Mar-
ital rape continues to be an exception under the
criminal law, even though it has been recognized as a
form of violence under the civil law since 2005 in the
Protection of Women from Domestic Violence Act.

Barriers to abortion

Refusal of abortion in the public sector

The various barriers that women experience in
seeking an abortion in the public health sector often
push them to the private sector, if they can afford it,
or to resort to unsafe abortions, which continue to
be common in India. Data show that the majority
of Indian women who have had an abortion report
doing so at a private facility.”* The only other option
is to continue with an unwanted pregnancy. This
makes them more vulnerable and unsafe if they are
in an already abusive home situation.

Seeking abortion beyond the 20-week time limit

Seven women disclosed marital rape when we in-
terviewed them at the time of their first antenatal
registration at the public hospital, which was at
20 weeks of pregnancy. They did not attend the
health facility earlier because their husbands were
controlling their movement and forbid them to
access the health service. None of the seven women
wished to continue their pregnancy, but all of them
were denied an abortion because the pregnancy
was beyond the legal 20-week limit.

We additionally received 31 rape survivors
at the crisis intervention centers located in three
public hospitals. These women were raped by ac-
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quaintances. Twelve of them were able to disclose
rape only after the pregnancy had advanced to a
stage when it was visible. Most of the perpetrators
had threatened to harm their families and repeat
the abuse if they told anyone about the attacks. All
12 women said their pregnancy was an outcome of
the rape and pleaded for a termination. They too
were denied abortion due to advanced gestational
age, without any concern shown by the health
professionals about the social consequences of
continuing the pregnancy. When the CEHAT
team engaged with the health care providers, they
suggested the women could give the babies up for
adoption once they were born, with no apparent
awareness of the multiple impacts on the lives of
women facing this situation.

Child survivors of sexual violence seeking
abortion

Two cases of child rape survivors, one age 10 and
the other age 13, received a lot of public attention
in India recently.” In each case, the pregnancy
was well beyond the 20-week legal limit when the
child sought access to an abortion. The CEHAT
team proactively intervened in both these cases at
the level of the providers as well as in the courts.
In the case of the 10-year-old, expert opinion from
gynecologists, as well as a statement signed by three
US gynecologists with expertise in third-trimester
abortion—published by the International Cam-
paign for Women’s Right to Safe Abortion—were
submitted to the Supreme Court. The opinions and
statements underscored the need to terminate the
pregnancy in the best interests of the child and to
emphasize that a third-trimester abortion was not
less safe than the alternatives.”®

In the case of the 13-year-old, CEHAT’s first
intervention was an appeal to the provider to
terminate the pregnancy under Section 5 of the
MTP Act, which allows abortion when the life of
the woman or girl is at risk. To authorize this, two
medical opinions were required, but the provider
referred the matter to the court. The 13-year-old
child was initially taken to a private practitioner,
as her parents were concerned that their daughter

had gained so much weight. An ultrasound indi-
cated that the child was 28 weeks pregnant. Due to
the advanced gestational age, the medical provider
sought the intervention of the Supreme Court as to
whether to carry out a termination. The Supreme
Court directed the state to set up a medical board
and provide its opinion on a termination of preg-
nancy. The pregnancy was at 32 weeks when the
Supreme Court ruled in favor of carrying out a
procedure to terminate the pregnancy, citing grave
mental trauma as the justification. But within a day
or two of this verdict the child was already in labor
and ended up delivering a live fetus.

The 10-year-old had been raped by her uncle.
When her family realized she was pregnant, they
immediately sought medical assistance so she could
have a safe abortion. The hospital dated the preg-
nancy at 26 weeks. She and her family were referred
to the district court to seek permission to undergo a
termination. The district court directed the medical
institute to set up a medical board to examine the
child and provide an opinion on whether or not she
could undergo an induced abortion. The opinion of
the board was not made public except to confirm
that the pregnancy was 26 weeks. The district court
rejected the plea for abortion. The matter was taken
to the Supreme Court of India, which requested a
new medical board to provide a second assessment
and an opinion. Re-examination of the child dated
the pregnancy at 32 weeks. The board opined that
carrying out a termination at that stage could be
life threatening. The Supreme Court denied a ter-
mination of pregnancy. The child went on to deliver
in a medical institution.

Obstacles in ensuring access to abortion
for child survivors of rape

There are several reasons why pregnancies are
already at an advanced stage when they are discov-
ered; these became clear during our interactions
with the girls and their families. To begin with, a
child is very unlikely to realize that she is pregnant
or that being raped could lead to a pregnancy.
Hence, by the time one or more family members
realize that something is not right, or that the child
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is pregnant, there has already been a delay of sev-
eral months; that is, until the pregnancy is visible.
Slightly older children, who may recognize that
they are pregnant, may fear that their family mem-
bers will not believe them. This too may contribute
to delay in going to a health facility. Other factors,
such as fear from a threat by the abuser to her life
or to her loved ones can also keep the child from
disclosing the violence and its outcome. Thus, in
many cases, a pregnancy is detected only when the
child complains of nausea or abdominal pain, or
when it is visible.

Role of the courts vis-a-vis authorizing
abortions after 20 weeks

Asis evident from the two narratives and similar re-
ports that are appearing regularly in the media, the
courts are being inundated with pleas from women
and girls seeking their authorization for abortions
after 20 weeks of pregnancy. But the courts find
themselves in a difficult situation.17 This is because
determining whether or not an abortion after 20
weeks should be allowed for a child or a woman
is a matter of medical rather than legal judgment
and hence not within their purview. Therefore, the
courts have invariably ordered a medical board to
be established to make the medical judgment. It is
important to clarify here that the MTP Act makes
no mention of the need or requirement of a medical
board. This has been initiated by the courts and
has now become the standard. These boards are
expected to evaluate the physical and mental health
condition of the pregnant child or woman, advise
whether or not to provide a termination of preg-
nancy, and submit a written report to the court.
Taking cognizance of several such cases that had
reached the Supreme Court, the court directed the
Ministry of Health and Family Welfare to instruct
all the states in India to establish a permanent
medical board in all tertiary medical institutes™®
However, the medical boards in many cases appear
to restrict their role to the interpretation of the MTP
Act, instead of lending their expertise to assessing
the extent of the physical and psychological trauma
caused by the act of rape that led to the pregnancy.”

Moreover, the members of any one medical board
may or may not have expertise on or experience of
abortion after 20 weeks of pregnancy, let alone at 28
or 32 weeks.

Hence, the opinions provided by medical
boards in a number of cases in the past were well
within the scope of the treating doctor’s expertise,
yet they took an average of four weeks to be assem-
bled, examine the patient, and debate and return
an opinion. Moreover, none of the medical boards’
opinions that we have studied has raised concerns
about the denial of abortion by the treating doctors
despite the existence of Section 5 of the MTP Act.
In fact, they did not even raise concerns about the
mental trauma and anguish that survivors endure
due to the delay in receiving a decision, let alone an
abortion itself.

In an effort to garner support for access to
safe abortion in these child pregnancies, medi-
cal opinions were sought from senior US-based
gynecologists with expertise in carrying out
third-trimester abortions.> In their letter of sup-
port, these doctors provided a comprehensive
body of evidence suggesting how to safely perform
a third-trimester abortion in a young child. Their
letter outlines several safe procedures including
use of a feticidal injection of digoxin or potassium
chloride, followed by one or two days of gradual
osmotic cervical dilation, and then induction of
labor with misoprostol and/or oxytocin as the
safest and most common way of carrying out the
intervention. The letter also draws attention to the
risks of continuing a pregnancy to term in children
under the age of 18, citing a range of reasons, such
as an under-developed uterus, narrow pelvic bones,
cervix, and birth canal, and the increased risk of se-
rious obstructed labor in a vaginal delivery, which
could lead to maternal death. This evidence was
made available to the medical board and was also
placed on the record at the Supreme Court.

Yet, in the case of the 10-year-old, the medical
board did not substantiate its claim that the contin-
uation of pregnancy was safer for this child, who
also suffers from a congenital heart condition and
whose pelvic bones were under-developed com-
pared to those of an adult woman. Despite being
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doctors, they did not comment on the psychological
impact of a pregnancy on the child in the aftermath
of rape. It is therefore critical to stress that doctors
appointed to these boards may have no expertise
in provision of abortions beyond 20 weeks. Nor
have we heard of any training for those who may
serve on these boards, to acquaint them with safe
abortion guidelines for late abortions and evidence
of the negative impact rape has on the lives of sur-
vivors, which we can assume is worse in the case of
a child.

Yet survivors of rape continue to be compelled
to approach the Supreme Court or a High Court
where the judiciary routinely refer the matter to
a medical board. An analysis of 74 court cases
where women or girls were seeking permission for
termination of pregnancy is indicative of what is
happening in India. These survivors all appealed
to a court for a decision between June 1, 2016, and
February 3, 2018. Of 74 rape survivors, 23 were de-
nied an abortion based on the opinion of a medical
board. What is even more disconcerting is that 13 of
these 23 had reached the courts through a human
rights lawyer, even when the pregnancy was less
than 20 weeks. Of the 74, 39 were rape survivors (in
all age groups); 18 of the 39 were denied an abor-
tion.” The court’s decisions appeared to be based
solely on the opinion of the medical boards. The
medical reports and expert opinions submitted by
the petitioners (that is, the women themselves) were
not considered. In many cases, the women had seen
the doctor before 20 weeks of pregnancy, yet there
was no action taken against these doctors for delay-
ing the abortion until it was refused.

Moving forward

India is a signatory to CEDAW, as well as to the
International Covenant on Economic, Social and
Cultural Rights (ICESCR), and is therefore obligated
to fulfill its obligations under these instruments,
including CEDAW’s General Recommendation 3s.
Our experience, as documented in this paper,
shows that medical professionals’ education and
training needs to include understanding of the con-
cept of reproductive rights and the agency of those

who have been raped to know what is best for them,
particularly in regard to ameliorating the conse-
quences of rape and sexual abuse. Forced pregnancy
and motherhood should be considered a form of
cruel and degrading treatment, and rejected.

In India, the medical profession has failed to
keep up with the scientific and medical evidence
and practice of carrying out an abortion safely at
gestational stages beyond 20 weeks. This has in turn
limited Indian women’s and girls” access to abor-
tion services and led to a denial of those services.
There is an urgent need to teach these procedures
to clinicians in India, and to equip medical prac-
titioners to keep up with international knowledge
and standards as prescribed by WHO and other
experts.

The reality on the ground shows that pregnan-
cy due to rape is not being addressed in India as
either a physical or psychological health concern.
Doctors turn women and girls away on flimsy
grounds, even if they come before the 20-week
limit, and distance themselves from providing the
required care if the pregnancy is beyond 20 weeks,
advising the families to go to court. There is no
doubt that the reported cases are just the tip of the
iceberg. Many more pleas may not even reach the
courts due to social and economic barriers, and
women and girls may be compelled to continue un-
wanted pregnancies in silence. There is an urgent
need to create awareness among health profession-
als and judges that the rape law makes it mandatory
for doctors to provide abortion without any delay
for rape survivors. At the same time, doctors need
to recognize that marital rape is a form of violence
under The Protection of Women from Domestic
Violence Act 2005, and that they have a legal duty
to provide immediate treatment. Further, the law
should require abortion to be provided without
delay or excuse in instances of marital rape, as with
all other cases of rape. Simultaneously, the criminal
law should be amended to include marital rape as a
form of rape, so that women may seek criminal ac-
tion against their perpetrators if they wish to do so.

CEDAW’s General Recommendation 35 on
gender-based violence recommends establishing
state accountability in the case of failure of ser-
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vices to rape survivors. India has human rights
responsibilities for women’s health, and must be
held accountable in the periodic reports that India
is obliged to submit to the CEDAW committee. The
issue of denial of abortion to rape survivors needs
to be raised when India is due to make a periodic
report to CEDAW, through shadow report for ex-
ample, and during the Universal Periodic Reviews,
as well in as reports to the UN Special Rapporteur
on the right to health.

In addition to its international obligations, In-
dia’s national obligation with regard to rape-related
pregnancies is also clear. National guidelines issued
to medical providers on provision of medico-legal
care specifically state that abortion services are
required for rape survivors. Failure to treat rape sur-
vivors in India is a punishable offense under Indian
Penal Code 166, B. Punishment is accompanied by a
fine and/or imprisonment up to one year. But since
the passage of this law, not a single medical profes-
sional has been penalized when they have failed a
patient. While immediate treatment does mention
treatment of unwanted pregnancy, the doctors are
still constrained by the MTP Act, which does not
mention any penalty or punishment for denying
an abortion to a woman or girl. There is only one
Supreme Court judgment out of the many thousands
that exist, in which the Bihar state government was
asked to pay compensation to a woman who was not
provided an abortion in time.>> But the doctors went
unpenalized.

Professional accountability of healthcare pro-
viders could be improved by developing guidelines
and a checklist of good practice for gender-sensitive
treatment for rape survivors. This could potentially
reduce the barriers to reproductive health services,
counseling, and abortion care for rape survivors.
Such checklists and standards of practice have
proven useful in reducing morbidity and mortality
in surgery. Additionally, integrating a gender per-
spective in undergraduate medical education has
proven effective in addressing provider prejudices
and attitudes towards abortion and changing clin-
ical practice.”

Lastly, the Federation of Obstetricians and
Gynaecological Societies India (FOGSI) and the

Indian Medical Association urgently need to share
current information about safe abortions beyond
20 weeks of pregnancy, and achieving safety in later
abortions. They also need to sensitize doctors to the
negative social consequences of having to continue
an unwanted pregnancy following rape, especially
in children, and to train clinicians in WHO-rec-
ommended methods for providing abortion care
without delay. FOGSI needs to take cognizance of
developments in the medical field internationally,
and the legal mandate to issue ethical guidance on
the treatment of rape survivors. We recommend
that this be developed and adapted in line with
FIGO guidelines and used widely in training.
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EDITORIAL
Human Rights for Health across the United Nations

BENJAMIN MASON MEIER AND LAWRENCE O. GOSTIN

Introduction

The United Nations (UN) plays a central role in realizing human rights to advance global health. Looking
beyond state obligations, the UN has called on all its specialized agencies to implement human rights across
all their activities. With globalization compelling these UN institutions to meet an expanding set of global
challenges to underlying determinants of health, human rights are guiding these international organi-
zations in addressing public health. These international organizations within the UN system are actively
engaged in implementing health-related human rights—in both their mission and their actions to carry
out that mission. Through this mainstreaming of human rights, global health institutions have embraced
human rights treaty obligations as a framework for global governance. Given the dramatic development of
human rights law through the UN and the parallel proliferation of UN institutions devoted to global health
and development, there arises an imperative to understand the implementation of human rights in global
health governance. This special section analyzes the evolving focus on health and human rights in global
governance, examining an expansive set of UN institutions that employ human rights in responding to
public health challenges in a rapidly globalizing world.

To understand the ways in which human rights are implemented, this special section examines the
role of institutions across the UN system in the realization of human rights for public health. Drawing from
our recent Oxford University Press volume on Human Rights in Global Health: Rights-Based Governance
for a Globalizing World, this special section brings together several of the contributors to analyze ongo-
ing efforts to reform UN institutions to mainstream human rights. These contributors—from academia,
nongovernmental organizations, and the UN system—explore (1) the foundations of human rights as a
framework for global governance, (2) the work of UN organizations across a range of health-related human
rights, (3) the influence of rights-based economic governance on public health, and (4) the advancement
of health through UN human rights institutions. Looking beyond the chapters in Human Rights in Global
Health, this special section examines how international institutions are changing to meet the Sustainable
Development Goals (SDGs), with sweeping implications for the mainstreaming of human rights for health
across the UN.
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Human rights in global health governance

Institutions of global governance matter for the
advancement of human rights in global health. In
codifying a normative foundation for global gover-
nance in the aftermath of World War II, states came
together under the auspices of the UN to develop
human rights under international law.! Human
rights law, establishing international norms to
ensure global health with justice, has evolved to
become a universally accepted framework, and the
past 70 years have witnessed the expansive devel-
opment of international human rights law to define
the highest attainable standard of health.” Con-
ceptualizing health injustices as rights violations,
these health-related human rights offer universal
standards to frame government responsibilities for
the progressive realization of health and facilitate
legal accountability for rights-based health policy?
As globalizing forces have pressed international
organizations to meet changing global health
challenges, human rights have come to guide these
institutions of global health governance.*

To ensure that lawyers are prepared for the
future challenges of human rights in global health
governance, Thérése Murphy’s contribution to this
special section, “Health and Human Rights’ Past:
Patinating Law’s Contribution,” seeks to elucidate
the history of health and human rights. Murphy ar-
gues that the history of the health and human rights
movement has thus far been “monochrome”—fo-
cusing primarily on a few specific events (such as
the HIV/AIDS pandemic in 1990s), instruments
(such as General Comment 14), judgments (such
as access-to-medicines cases from South Africa,
India, Brazil, Colombia, and Venezuela), UN orga-
nizations (such as the World Health Organization),
and specific individuals. Looking beyond these tra-
ditional histories, Murphy suggests that a complete
understanding of the field requires an understand-
ing of other histories, including regional human
rights systems and regional offices of UN organi-
zations. Her article proposes that crucial gaps in
the history of the field should be filled by focusing
on (1) health and human rights law “favorites,” in-
cluding the right to health and human rights-based

approaches to health, and (2) “neglected areas,”
including the right to science and the relationship
between international human rights law and ethics.

As human rights law has evolved to be-
come foundational to global health governance,
the expansion of global governance institutions
has warranted a wider sharing of human rights
responsibilities for health across the UN. These
international organizations are seen not only as
instrumental to the development of international
human rights law but also as essential to assuring
the implementation of human rights obligations
in a rapidly globalizing world’ The UN has sought
to formalize these human rights implementation
responsibilities across the entire global governance
system, with the interconnected nature of the SDGs
facilitating the coordination of these multisectoral
actors, catalyzing rights-based partnerships across
the UN’s health-related organizations.® Translating
international law into global governance, UN orga-
nizations seek to mainstream human rights across
their policies, programs, and practices.

UN organizations mainstream health-
related human rights

Following the end of the Cold War, the 1993 World
Conference on Human Rights declared a new glob-
al consensus on human rights, calling for increased
coordination on human rights across the UN. The
resulting Vienna Declaration and Programme of
Action established “the foundation for a holistic
and integrated approach to human rights not only
by the human rights machinery but also by the
entire United Nations system.” Given the Vienna
Declaration’s post-Cold War consensus on the cen-
trality of human rights in global governance, the
UN Secretary-General called for the enhancement
of human rights as a “cross-cutting” approach to
all of the UN’s principal activities and programs,
seeking to “mainstream” human rights into the
full range of UN activities.® Various international
organizations took up this call to mainstream hu-
man rights, and this special section explores how
health-related human rights have been integrated
across the UN, beginning with the World Health
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Organization (WHO) and expanding to encompass
a larger set of international organizations that ad-
dress health determinants. Contributing authors to
this special section analyze WHO’s contemporary
efforts to reassert health-related human rights for
vulnerable populations to support universal health
coverage (UHC). As a basis for securing UHC, hu-
man rights are seen as a way of advancing a more
equity-oriented approach to health, centered on
reaching the most marginalized under the SDGs.

UHC has become a unifying rights-based
platform in global health governance. With UHC
articulated in global health policy through a num-
ber of UN General Assembly and World Health
Assembly resolutions, these resolutions increas-
ingly reference human rights—specifically the
right to health—as an overarching framework for
achieving UHC goals. Despite this high visibility of
UHC, Helena Nygren-Krug contends in her article,
“The Right(s) Road to UHC,” that the potential
for UHC is limited “by its own ambiguity”™: the
scope and content of UHC is not consistent, and
it remains unclear how UHC and human rights
relate to each other. Concluding that UHC is a hu-
man rights imperative that requires national laws,
policies, and practices to align with human rights
norms and principles, Nygren-Krug addresses five
areas that require specific attention to ensure that a
human-rights based approach is used to help coun-
tries achieve UHC.

In bringing human rights specificity to UHC,
Flavia Bustreo and Curtis Doebbler have developed
a commentary, “Universal Health Coverage: Are
We Losing Our Way on Women’s and Children’s
Health?,” to highlight the specific failure of UHC
to prioritize women’s and children’s health, moving
UHC further away from achieving health for all.
While UHC goals are commendable, Bustreo and
Doebbler argue that it is unclear whether these goals
are an accurate expression of the right to health
given the apparent failure to meet commitments to
women’s and children’s health. Where WHO has ex-
pressed its continuing investment in implementing
the right to health, as evidenced by the WHO-
OHCHR Framework of Cooperation, Bustreo and
Doebbler argue that this type of rights-based part-

nership could be an important step for prioritizing
women and children in UHC strategies.

Despite these WHO initiatives to advance
the human right to health, there is a need to look
beyond WHO to address multisectoral efforts to
implement human rights for public health across
the entire UN system. Where WHO continues to
face obstacles to implementing human rights for
health, it will be necessary to look to collaboration
across international organizations to foster global
solidarity and bolster institutional efforts to main-
stream human rights in addressing underlying
determinants of health.

Funding agencies incorporate human
rights in international health assistance

In an expanding global health landscape limited
by scarce resources and increased competition
among a growing number of stakeholders, funding
agencies can provide crucial international support
for the realization of health-related human rights.
Human rights mainstreaming is often presented in
the context of “development cooperation.” Multi-
lateral economic governance agencies have sought
to implement a rights-based approach to develop-
ment cooperation for health, breaking the vicious
cycle linking economic poverty with morbidity and
mortality. Increasingly relevant in global health
governance, these institutions have been driven
either (1) to address public health as a means to
economic development or (2) to address economic
development as a means to realize health.”” With
the latter approach aligned with a rights-based
approach to health, this special section highlights
the role of human rights in economic governance
and international funding for global health. Con-
tributing authors explore how the international
structures of economic governance, through finan-
cial support for global health, have influenced the
realization of health-related human rights.
Shifting from the MDG to the SDG era,
Rachel Hammonds and colleagues focus on how
UHC financing should be delivered, examining
whether ongoing efforts to achieve UHC are in
line with the realization of the right to health and

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal 201



B. M. MEIER AND L. O. GOSTIN / EDITORIAL, HUMAN RIGHTS FOR HEALTH ACROSS THE UNITED NATIONS, 199-204

the right to health care. Their article, “UHC2030’s
Contributions to Global Health Governance that
Advance the Right to Health Care,” contends that
it is necessary to examine how key global gover-
nance institutions such as WHO and the World
Bank interact with civil society. In examining the
influence of the International Health Partnership
for Universal Health Coverage 2030 (UHC2030)—a
multi-stakeholder partnership focused on coordi-
nating and amplifying efforts by WHO, the World
Bank, governments, civil society organizations,
and the private sector—Hammonds and colleagues
analyze how human rights have been neglected in
the journey toward UHC. Offering a preliminary
assessment of UHC2030’s contribution to global
health governance and national health participa-
tion, they find that there has been little attention
to shared responsibility for advancing the right
to health in UHC definitions and programming,
concluding that the right to health must be ac-
knowledged in policy documents and that domestic
and international financing must be increased.

The Global Fund to Fight AIDS, Tuberculosis,
and Malaria has explicitly sought to integrate hu-
man rights principles into its institutional funding
practices, and Ralf Jiirgens and Diederik Lohman,
as part of our human rights across the UN project,
conducted a review of Global Fund policies and
policymaking processes to determine whether they
reflect human rights considerations. Their resulting
article, “Integrating Human Rights Considerations
in All Policies and Policymaking Processes: Realiz-
ing Another Objective of the Strategy of the Global
Fund to Fight AIDS, TB and Malaria” (forthcom-
ing, but not included in this special section), finds
that while the Global Fund has made progress in its
rights-based practices, this funding agency has not
yet reached its potential for advancing human rights
priorities. Concluding that the Global Fund must
take further steps to fulfill its human rights objec-
tives, Jiirgens and Lohman recommend scaling up
programs to reduce human-rights related barriers,
strengthening protections to guard against nega-
tive human rights impacts, and requiring internal
standards to mandate human rights considerations

in policymaking processes.

Through international public health financ-
ing, multilateral funding partnerships for health
can either enhance economic governance to realize
health-related human rights or advance economic
ends in ways that damage public health. While these
international organizations do not universally view
human rights as part of their institutional mission,
they continue to have a disproportionate influence
on the ways in which policy makers raise and spend
resources on health, and as a consequence of their
influence, these international funding institutions
will remain central to mainstreaming human
rights in global health, especially where they have
embraced human rights in their funding processes.

Human rights agencies advance the right
to health

Where human rights have been instrumental in
global health governance, health-related human
rights are also advanced where health consid-
erations are incorporated into human rights
governance. The UN human rights system has an
essential role in assuring the implementation of
human rights, collaborating with global health
institutions to “welcome, encourage, foster, sup-
port and scrutinize” human rights mainstreaming
efforts.” This special section identifies ways in
which institutions that are part of the UN human
rights system have proven crucial to advancing the
human right to health, with contributing authors
examining how health has increasingly become
relevant to human rights efforts across the UN.
Gillian MacNaughton and Mariah McGill
examine “The Challenge of Interdisciplinarity in
Operationalizing the Right to Health,” analyzing
the interorganizational collaborations of the Of-
fice of the UN High Commissioner for Human
Rights (OHCHR). As the UN agency charged with
mainstreaming human rights across the UN sys-
tem, MacNaughton and McGill recognize that the
OHCHR “faces considerable challenges in moving
beyond legal conceptualization to operationaliza-
tion of the right to health in practice.” Based on
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interviews across the UN, they conclude that the
full operationalization of the right to health will
require the OHCHR to move toward a greater
interdisciplinary approach to human rights, ne-
cessitating that it include health professionals in
mainstreaming efforts; promote understanding of
the right to health as a broad right that includes
social determinants of health; enable and support
the development of deep expertise on the right to
health; and enhance appreciation for the right to
health across all UN agencies.

Yet, human rights efforts would mean little
without mechanisms to ensure accountability for
their implementation. Established in 2006 and
overseen by the UN Human Rights Council, the
Universal Periodic Review (UPR) provides a critical
new accountability mechanism in the UN’s global
human rights architecture. Judith Bueno de Mes-
quita’s article, “The Universal Periodic Review: A
Valuable New Procedure for the Right to Health?,”
presents an analysis of the right to health in UPR
processes, examining the prominence of health in
UPR recommendations, the types of health issues
covered, and the actions required by states. With
UN member states undergoing assessments every
five years, UPR recommendations facilitate state
accountability for improving compliance with
human rights obligations. While finding that the
right to health appears increasingly in UPR recom-
mendations, Bueno de Mesquita concludes that the
quality and specificity of the recommendations re-
mains insufficient, advocating greater engagement
by health stakeholders with UPR processes to en-
sure that health-related recommendations provide
specific guidance for states seeking to realize the
right to health.

Beyond its support for mainstreaming human
rights in global health governance, the UN human
rights system is mainstreaming public health in
human rights governance, with human rights insti-
tutions independently implementing human rights
for global health and assuring accountability for
state efforts to realize the highest attainable stan-
dard of health.”

Expanding efforts to mainstream human
rights for health across the UN

Human rights norms and principles increasingly
provide legitimacy to institutions of global gov-
ernance, as this special section demonstrates, yet
there remains no consistent, universal approach
to human rights mainstreaming for public health
across the UN. As a consequence, international
organizations have demonstrated varied approach-
es to human rights implementation through their
institutional structures. These decentralized insti-
tutions of global governance have mainstreamed
human rights in their organizational policies, pro-
grams, and practices; however, the fragmentation
of these uncoordinated human rights initiatives
raises a comparative research imperative to assess
the institutional structures that are conducive to
human rights implementation. This imperative for
comparative analysis is taken up in Human Rights
in Global Health, which systematically examines
the role of global institutions in operationalizing
human rights for global health.»

These institutions matter for the advancement
of health-related human rights across the UN.
Drawing from Human Rights in Global Health,
the scholarship highlighted in this special section
identifies the evolving rights-based actions of
global institutions and analyzes the facilitating and
inhibiting factors for human rights mainstreaming
in global governance for health. Where interna-
tional organizations across the UN continue to
face challenges to mainstreaming human rights, it
becomes clear from this comparative analysis that
the development of multisectoral partnerships,
coordination of rights-based approaches, and col-
laborations across institutions and stakeholders
can facilitate the implementation of health-related
human rights. As these global governance actors
push ahead to meet the SDGs, it is necessary to
look across the UN to examine the continuing role
played by international organizations in operation-
alizing human rights for global health.*

Such comparative institutional analyses can
assure that human rights mainstreaming in glob-
al governance can realize human rights in global
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health. While this special section does not present
a comprehensive overview of the myriad of stake-
holders that have a role in an expanding global
health governance landscape, this initial scholar-
ship recognizes how each institution is engaging
human rights in unique ways and through distinct
structures. The contributions to this special section
emphasize the paths through which an expanding
number of international organizations—despite
challenges—are actively seeking to address inter-
connected health-related human rights in ways that
reflect interrelated determinants of health. As these
organizations are only just beginning to develop in-
stitutional structures to mainstream human rights
in their policies, programs, and practices, it will be
necessary to continue to look across the UN to un-
derstand evolving multisectoral efforts to translate
human rights into global governance—identifying
good practices for human rights implementation as
a foundation to advance global health with justice.
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Health and Human Rights’ Past: Patinating Law’s

Contribution

THERESE MURPHY

Abstract

This article argues that to be able to look forward, lawyers within the health and human rights movement
need to do more looking back. It is prompted by a simple question: do we have a history of health and
human rights law and lawyering? Finding nothing that qualifies, the article asks how we might fill that
gap. Focusing on international human rights law, it prescribes histories of health and human rights
law “favorites,” notably the international human right to health and human rights-based approaches
to health. It also prescribes histories of neglect: histories exploring the low levels of attention to certain
issues, such as the right to science, that seem directly relevant to health and human rights. The article
emphasizes that neither of these history projects should be a search for origins or an opportunity to pitch
linear “onwards and upwards” accounts of health and human rights law. The prescription is for histories
that are open to the ebb and flow of particular international human rights law norms and approaches as

they have come into being and crisscrossed the United Nations and beyond.
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Introduction

Some say that this is the age of human rights; others
insist that the age of rights is over, disappearing, or
stalled at least for now. Taking a critical but enabling
stance on the matter is hard, and in international
human rights law circles in particular, the mood is
downbeat. Little has been going well, and the field
feels assailed on all fronts. Its credentials have been
hit hard amid a pullback from internationalism
and international institutions.' Conceived as “pal-
aces of hope,” international institutions are now
less likely to be held up as rational and efficient, and
more likely to be seen as remote from those who
need protection, weak when faced with power, un-
duly focused on funding, and mired in round after
round of reform.*> At the same time, populist-au-
thoritarian governments are on the rise; so, too,
are understandings of sovereignty that foreground
non-interference and state-led development. Fur-
ther, all parts of the world have seen moves against
both human rights and environmental defenders.
Internationally, governments of various political
colors continue to make attempts to deplete human
rights standards. Human rights proponents, too,
have issued calls for restraint, raising concerns that
the proliferation of new rights and, more broadly,
the tendency to frame so many problems in human
rights terms create an overload that damages the
credibility of rights.*

There is also a volubility to longstanding
criticisms of international human rights law.
These criticisms ridicule norms that are said to be
imprecise and ambiguous and subject to allegedly
laughable standards such as “progressive realiza-
tion.” They also point to a chronically unconvincing
enforcement architecture and to routine violations,
which are cited as evidence of the general inef-
fectiveness and lack of impact of this legal fields
Recently, a spate of critical histories of human
rights has deepened international human rights
law’s problems.® Relatedly, across the world, tough
questions have been raised by the persistence of
“geographies of injustice” and by the growing gap
everywhere between the rich and the rest” One
question in particular has been hitting home: has
the human rights movement settled for sufficiency

(that is, for “just enough” or a “minimum core”),
sloping away from questions of political econo-
my—above all, how to address economic inequality,
including the ways in which it intersects with other
inequality drivers such as gender, disability, and
sexual orientation?®

This is my departure point. In this article, I
ask, is health and human rights law and lawyering
adequate to this present and prepared for the fu-
ture? Focusing on international human rights law,
I suggest that we are competent in many ways, but
there is one way in which we are not: we have no
history of health and human rights law and lawyer-
ing. And so, insisting that we “read the future by the
past,” I ask how this gap might be filled.* There are
a number of options. For instance, we should read,
learn from, and respond to more work by historians
on aspects of the broader health and human rights
movement: historians including Sunil Amrith, Ali-
son Bashford, and Eileen Boris and Jennifer Klein.*
And we should learn about historical methodology;,
from what it means to write genealogically, to the
pros and cons of microhistories.” Here, however, I
focus on a third option: areas we could foreground
in our history writing. I nominate two. The first is
histories of health and human rights law “favor-
ites,” such as the right to health and, more broadly,
human rights-based approaches to health. And
the second is histories of neglect or omission, in
particular the right to science, and relatedly how
international human rights law relates to technol-
ogy and how ethics, as a regulatory tool widely
advocated in the field of science and technology,
relates to international human rights law.

I say something about mindset too. The his-
tories prescribed here have to be genealogical. This
means they will not obsess about origins, break-
throughs, or linear development, and they will not
lapse into “happy ever after” or “doom and gloom.”
Instead, they will attend simultaneously to conti-
nuity and change over time. Equally, they will not
leap from one aspect of international human rights
law to the next, from one instrument, judgment,
or treaty body communication to the next. That
would make us incurious about how particular
laws have been generated, bolstered, stripped back,
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or, more broadly, co-produced by social practices
and popular understandings.” If we are to cultivate
legal literacy, a different approach will be needed,
one that is open to experience—to the emergence,
deflection, distortion, and even destruction of par-
ticular human rights law norms and approaches as
they have traveled across the United Nations (UN)
and beyond and have been transformed in the pro-
cess and perhaps been transformative too.

Doing things differently?

I want to begin by challenging the mood of the mo-
ment as regards international human rights law. For
lawyers like me whose work relates to health and hu-
man rights, international human rights law feels far
from a dead end. We show no signs of disengagement
either from law in general or from international hu-
man rights law in particular. Moreover, economic,
social, and cultural rights, still widely neglected in
many other human rights law circles, continue to
be center stage for us. There is, for example, palpa-
ble interest in generative concepts associated with
the right to health—from availability, accessibility,
acceptability, and quality (collectively known as
AAAQ), to maximum available resources, progres-
sive realization, and international assistance and
cooperation. Interest continues to cascade toward
other human rights too, which is welcome because
it eases the pressure created by the embrace of the
underlying determinants of health within the right
to health. It also builds appreciation of the inde-
pendent role of other human rights in achieving the
aims of the health and human rights movement. A
further welcome feature is the span of health and hu-
man rights lawyers’ engagement: stretching across
“crisis” and “the everyday,” it encompasses not just
pandemic prevention and preparedness but also the
quotidian violations produced, for example, by user
fees in health care or lack of respect for dignity in
childbirth.

Health and human rights lawyers’ multi-insti-
tutional approach stands out too. True, there were
lean years when commentary on access-to-med-
icines litigation felt too dominant (albeit the
backdrop was one of extreme doubt as to whether

judges would hear cases concerning economic,
social, and cultural rights). Yet, even then, there
was little sense of health rights litigation as a single
phenomenon, in part because commentators gen-
erally ranged beyond exemplars (namely, courts in
South Africa and India), and in part too because
commentators looked at both international and
national courts, including how they were interact-
ing. Relatedly, commentators examined more than
the judiciary, extending their range to include both
civil society’s engagement with law and the ways in
which domestic judicial attitudes were affected by
the nature and quality of local political leadership.

Overall, however, in the lean years, there was a
sense of commentators having to be either “for” or
“against” the judicialization of health. Fortunately,
engagement with right-to-health litigation is now
moving beyond this narrow approach. Today’s en-
gagements tend to be in concreto.* By this I mean
that they draw out procedural issues and particular
styles of judicial reasoning, including how different
courts use (or do not use) international human
rights law to navigate the minefield of judicial
competency and legitimacy that surrounds health
litigation. Today’s engagements also draw out the
ways in which litigation can be about more than
access to medicines and individual demands. And
they look “beyond judgment”—that is, beyond the
text of judicial decisions toward compliance and
even structural changes. Further, these explorations
are now more likely to draw on a seam of non-legal
perspectives and field experiences, which helps
expand knowledge about right-to-health litigation
and offers new ways of capturing, conceiving of,
and responding to its heterogeneous nature.

To be fair, even in the lean years, health and
human rights lawyers did range beyond courtroom
walls. All branches of government were of interest;
so too were a wide range of international insti-
tutions, not just the World Health Organization
(WHO) and the human rights treaty bodies at the
United Nations.” In addition, a focus on practical
implementation led to interest in clinics, hospitals,
prisons, and the like, while a focus on everyday
accountability brought ombuds, regulators, and
others into the picture. As a consequence, health
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and human rights lawyers have knowledge, and
more broadly a sensibility, that is sometimes miss-
ing in other human rights law circles—a sensibility
that spans rights mobilization, planning, budget-
ing, programming, and monitoring, evaluation,
and accountability.

Relatedly, when health and human rights
lawyers speak about the past, sequences of law—the
act of leaping from one law to the next—general-
ly do not squeeze out everything else. There is no
sense of a search for a starting point when health
and human rights law began, or for a breakthrough
or rupture indicating when it came to matter
more than it had in the past. Similarly, although
UN instruments, treaty bodies, and the like are
well represented when we speak about health and
human rights law, there is no sense of them as
the only makers of health and human rights law
history. People, nongovernmental organizations,
events, objects, and more are present t00.** More
importantly, health and human rights lawyers have
largely avoided human rights isolationism. By this,
I mean four things: first, health and human rights
lawyers typically place international human rights
law within human rights law more broadly, includ-
ing domestic and regional human rights law. They
do not cleave to a separate-spheres model: instead,
they recognize that different human rights legal
orders work together (albeit in messy, sometimes
conflictual, and always reversible ways) in order to
promote and secure respect for human rights. They
also recognize that as human rights law travels, it
tends to be transformed, taking on different roles,
and potentially different meanings, in individual
states and international organizations.” This means
that Geneva—international human rights law’s
“home town”—isn’t always at the center: its human
rights institutions are important, but mainly as
leverage for work with other international actors
and as places to develop links, tactics, and social
capital, which can be put into play at the local level.

Second, health and human rights lawyers lo-
cate international human rights law within a broader
international legal frame—as, for instance, when the
drive for access to antiretrovirals targeted not just
international human rights organizations but trade

ones too. Third, although international human rights
law has been widely invoked by health and human
rights lawyers, we do not define ourselves through
that idiom. We practice a kind of critical faith in the
possibilities of law in general and international hu-
man rights law in particular. So, for example, we are
committed to describing and developing the “legal
determinants of health.™ At the same time, how-
ever, we are averse to anything that smacks of law
out-of-context. Similarly, we see the power—positive
and negative—of law and legal institutions, but gen-
erally speaking we also see that power takes many
other shapes and forms. And, at our best, we see that
law’s power can both complement and rub against
other forms of power (including, for example, within
a health clinic, a setting where non-legal rules and
conventions are also in play) and is riven by endless
internal tensions.”

Health and human rights lawyers’ prac-
tice-oriented approach—which is our fourth key
characteristic—helps enable this. In international
human rights law circles more generally, a practice
orientation tends to be contrasted with orientations
that are philosophical or political. Typically, it sig-
nals an interest in looking at what courts do with
rights. For health and human rights lawyers, being
practice oriented means something different: it
means an ethical commitment to give voice to hu-
man suffering and to ameliorate it.> If international
human rights law serves that purpose—and there is
evidence to indicate it can do so—then health and
human rights lawyers take advantage of this field of
law. But if other idioms or circuits seem relevant,
we do not turn our back. So, for example, we en-
gage with synonyms for human rights, including
universal health coverage as a “practical expression
of the concern for ... the right to health.™ This is a
gamble fraught with tension, which is manageable
only when strategy, tactics, and methods are con-
sidered in situated and concrete ways.

Is something missing?

So, there is much to praise in the practice of health
and human rights law. At the same time, I sense
that something is missing. Why is there no history
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of health and human rights law and lawyering?
And isn’t it curious that this history is missing
when elsewhere, for at least a decade, many have
been working out (and sometimes griping about)
what histories of human rights, and international
law more generally, might be or might become?

It is not that we never write about our history.
The problem is that what we write is monochrome.
By and large, we foreground just one story when
we recount health and human rights law past.
This story places the role of human rights law in
responding to the HIV/AIDS pandemic at center
stage. Key parts are given to the Universal Decla-
ration of Human Rights, General Comment No.
14 from the UN Committee on Economic, Social
and Cultural Rights, the increasing number of
constitutions that include a guarantee of the right
to health, and access-to-medicines judgments from
courts in South Africa, India, Brazil, Colombia,
and Venezuela. References to key people and orga-
nizations follow a similar pattern: UNAIDS, WHO,
the Global Fund to Fight AIDS, Tuberculosis and
Malaria, the World Trade Organization, Jonathan
Mann, the Treatment Action Campaign, and the
like are repeat players. Our periodization also tends
to be either “before and after” HIV/AIDS or during
stages of the pandemic.

I would not want to exclude any of this; my
concern is that its dominance downplays other
significant parts of health and human rights law’s
history. Here are examples of what is left out: first,
sexual and reproductive health and rights some-
times have no more than a walk-on role and are
located almost exclusively in the context of either
the HIV/AIDS pandemic or maternal health.
Second, distinctive characteristics of the right to
health tend to be submerged by attention to the
broader question of human rights-based approach-
es to health.” Third, regional human rights systems,
including how these systems invoke international
human rights norms and approaches, and wheth-
er and how their compliance records differ from
their international and national counterparts, are
little discussed. Fourth, regional offices of organi-
zations such as UNICEF, the Pan American Health
Organization, and WHO are little discussed. We

have also neglected agencies such as the European
Union’s European Centre for Disease Prevention
and Control and its African Union counterpart,
the Africa Centres for Disease Control and Pre-
vention, which was inaugurated in early 2017. And
where organizations, agencies, and partnerships,
at whatever level, are discussed, it tends to be as
discrete bodies, without deep engagement as to
how and why particular human rights law norms
and approaches resonated or not in more than one
department in any particular organization, or in
more than one organization. As a result, we are
short on understanding with respect to the messy,
competitive context that surely operates within and
across key health and human rights actors.

So, the nub of my argument is that our his-
tory writing needs to take on new colors—it needs
to proliferate in ways that promote law’s patina. If
we can achieve this, it will create a range of pos-
itive outcomes. First, we will help ourselves by
learning from the past for the future of health and
human rights law. Reflexiveness requires history
(preferably, histories that mobilize a genealogical
methodology, committed to investigation rather
than triumphal reconstruction and alert to the ways
in which routine repetitions generate authority).
Second, history will help us gauge whether we are
dealing with “friend” or “foe” when proponents of
global health law praise international human rights
law, and the right to health in particular, but call
for them to be resized within their new legal field
in order to overcome what they see as the obvious
deficiencies of human rights law.* Finally, histories
of health and human rights law and lawyering will
help the health and human rights movement, and
the human rights movement more broadly, imag-
ine less fraught futures than those conjured by the
current, incessant crisis-talk. We know that history
is one of the places where a politics of international
human rights law is being played out today.” Re-
latedly, we know that history writing is a form of
“world making,” which intentionally or not, serves
certain interests and does disservice to others. It is
time for us, as health and human rights lawyers, to
investigate our own “world making”—including
the limited, almost single-story history we current-
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ly have, as well as the histories we could have.

How to proceed? The remainder of this article
prescribes two options: first, a history of health and
human rights law “favorites,” and second, a history
of what we have neglected.

Histories of health and human rights law
“favorites”

Getting the granularity right will be a challenge,
which means it might help to start with what we
“know”—namely, access to medicines. We could
ask, how have human rights norms and approach-
es been deployed when claims concerning access
to medicines traveled from forum to forum? Can
we, for example, draw out how the social and his-
torical density of particular global organizations
caused claims to develop different resonances in
different places? Put differently, what or who in-
fluenced what and whom, in what ways, and with
what effects? And while this history of a health and
human rights law “favorite” should look at WHO,
UNAIDS, the World Trade Organization, and UN
human rights treaty bodies, it should also look at
the lesser-studied mechanisms—for example, the
UN Special Procedures.*

These questions about the right to health in
the access-to-medicines movement are motivated
by the lively literature on the “vernacularization” of
rights, which examines how rights travel and how,
in so doing, they are transformed and translated,
and potentially become transformative too.” My
questions add to that literature by asking not just
how norms and approaches associated with the
right to health have traveled from the global to the
local (or vice versa), but also about lateral travel
from one international organization to another.
Is there evidence, for example, that organizations
that started with a rights-based approach (such as
UNAIDS) have human rights “in their DNA”? And
what has been the impact of individual leaders and
of dedicated human rights departments within par-
ticular organizations? Further, in what ways have
“crises,” whether internal to the organization or
external (for example, a pandemic), affected a for-
mal commitment to rights? Regional organizations

should be considered too. How have particular
norms and approaches traveled “down” to these or-
ganizations from their international counterparts,
traveled “up” from particular locals, or traveled
across from one regional organization to another?
A similar approach could be taken to the growing
number of regional networks of cooperation in the
health field. And, if possible, the role of manage-
ment consultants, who have been used extensively
by both international and regional organizations,
should also be studied. As norms and approaches
have traveled (or not) and been transformative (or
not), these consultants have been the least visible
“translators,” and we urgently need to know more
about their influence.”®

There is also the question of when the right to
health, or a rights-based approach more broadly,
has been translated too far. At times, as noted earli-
er, health and human rights lawyers have valorized
stealth; by this I mean that we have been commit-
ted to human rights, but we have also been willing
to work with alternatives—from the Millennium
Development Goals and development ideas and
initiatives more broadly, to universal health cover-
age. Sometimes these alternatives have come to us
packaged as the right to health “by another name,”
or as a “practical expression” thereof. Equally,
sometimes it has been clear that the alternative is
meant to avoid human rights in general or part
thereof (say, for example, women’s rights); and
sometimes the claim has been that human rights
are not being avoided, just included implicitly rath-
er than mentioned explicitly.

This has been, and is, troublesome terrain,
which we need to investigate further. On the one
hand, health and human rights lawyers have not
pitched rights as the only social justice frame, and
being strategic does tend to require nonstandard,
even unappealing, choices. On the other hand, syn-
onyms for rights seem to have been used far more
in relation to the right to health and other social
rights than for civil and political rights. History
might help us determine if their continued use will
limit opportunities to disseminate, test, and refine
norms and approaches associated with the right to
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health. Further, as Paul Hunt has explained, where
policy makers promote implicit engagement with
the right to health or other social rights,

it means that only those in authority know whether
and when the social right is being taken into account
and, if it is, how it is interpreted and applied. Such
arbitrariness is inconsistent with the essence of
human rights and, indeed, the rule of law.”

Of course, histories of our “stealth” practices will
not be able to map this terrain in full, providing
a certain guide as to the pros and cons of “rights
by another name.” But they might identify incon-
trovertible failures, creating conditions in which
we could learn whether translations that go too far
have particular markers.

We will also need questions designed to draw
out how international and regional organizations
have navigated against state resistance to the right to
health. The popular view holds that governments—
or at least the governments of the most powerful
member states—direct these organizations. The
advantage of this view is that it constrains naivety
about the power of international and regional orga-
nizations; the disadvantage is that we may forget to
look at how organizations find wiggle room. Here,
for example, is Peter Piot explaining that when he
was head of UNAIDS, he found “there was space
to push the edges of policies that were not popular
with many member states, such as gay rights and
harm reduction among drug users, and even access
to antiretroviral therapy when nearly all high-in-
come countries were opposed to use of development
resources for such treatment.”®

One final set of questions offers another reason
why we should commence our histories of health
and human rights law “favorites” with a focus on
the access-to-medicines movement. This move-
ment has potential to tell us whether international
human rights law in general, and health and hu-
man rights law in particular, have sloped away from
economic inequality. Does the history of access to
medicines suggest that one must be either for the
market or for the state? Or does it leave space to
imagine other options?*

Histories of neglect

Of course, some of our history gaps are bigger
than others. I call these “omissions,” although I
recognize that views will differ on what counts as
a major omission. I suggest that our guide should
be neglect—specifically, what we have neglected
regardless of how we date health and human rights
law. My list prioritizes the following three omis-
sions. The first is the right to science, which I would
describe as widely neglected (although it is now the
subject of a draft general comment by the Com-
mittee on Economic, Social and Cultural Rights).
The second is international law on the life sciences,
which is neglected if we discount fleeting referenc-
es to the UN Declaration on Human Cloning, the
Council of Europe’s Convention on Human Rights
and Biomedicine, and a trilogy of instruments from
UNESCO.» Lastly, the relationship between health
and human rights law and technologies more
broadly, including the rise of the “digital welfare
state,” is also underexplored 3

This neglect is surprising and frustrating. I
say this, first, because “legal literacy”—by which
I mean not more law but a willingness to explore
law’s capacities—seems essential in countering the
popular view which holds that when it comes to
new technologies, law either dawdles or moves too
soon and, as a result, is best kept out of the picture®
And, second, because it has been proposed that big
data could help fill statistical gaps, complementing
conventional data sources, as the world reaches for
Sustainable Development Goal 3, “health for all,”
which has 13 targets and 27 indicators. Health and
human rights lawyers have reason to be skeptical
here. Experience with indicators linked to the Mil-
lennium Development Goals tells us that numbers
speak louder than words and that this can have
distorting and damaging effects. Further, as Car-
mel Williams and Paul Hunt have pointed out, the
digital divide between and within countries could
become an even greater human rights risk if we turn
to big data—data arising from online search que-
ries, web posts, Twitter, and other social media—in
the quest to fulfill both Sustainable Development
Goal 3 and, more broadly, the call “to leave no one
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behind.”™ In my view, it would be a great deal easier
to harness health and human rights law instincts of
this sort if we had histories that explored our own
past engagements with technology.

A related omission also concerns me: what do
we know regarding how health and human rights
lawyers have conjured what falls outside law? Spe-
cifically, how have we shaped non-law through our
engagements with both international human rights
law and law more generally?” How, for example,
have we shaped the relationship between interna-
tional human rights law and ethics? Have we elided
ethics and international human rights law, or have
we opposed them, sequenced them, or set them
apart in some other way? And what effects has this
had on how we and others view the capacities of
ethics and international human rights law, respec-
tively? These questions are pressing for a range of
reasons, not least the increased calls for an ethics of
artificial intelligence—calls that rarely make refer-
ence to the merits of taking a rights-based approach
to this technology.

I am not making a case for hubris among hu-
man rights lawyers. But I am suggesting that amid
quotidian references to “law and ethics,” there is
room to reflect on how health and human rights
lawyers construct what is within the realm and
capacity of international human rights law, and
conversely what is not® Reflecting on this should
also open up scrutiny of the present passion for
an ethics of artificial intelligence (and other ap-
proaches such as data justice, data protection, and
“responsible research and innovation”), including
what might be lost if human rights law were to be
sidelined as a governance mechanism and regulato-
ry tool in this field, and what threats and challenges
will need to be faced by human rights law if it is
called on to engage in this terrain.

Conclusion

I accept that health-and-human-rights-law history
writing will not be easy. But it is easy, I think, to
understand why these histories are needed. In this
article, I have argued that if the past speaks to the
future of health and human rights law, and if it is

a window into the wider world of international
human rights law, we ought to be able to answer
affirmatively when asked, “Is there a history of
health and human rights law and lawyering?” I
have also argued that we ought to begin our history
writing by focusing on health and human rights
law “favorites”—notably, the right to health and
human rights-based approaches to health—but
with a commitment that we will also look at what
we have neglected, including both the right to sci-
ence and the relationship between international
human rights law and ethics. Of course, whatever
the history, the challenge is to get the level of gran-
ularity right. And here the article has made one
final suggestion: let us begin with what we know
best—health and human rights law and lawyering
in the access-to-medicines movement.
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The Right(s) Road to Universal Health Coverage

HELENA NYGREN-KRUG

Abstract

The political momentum around universal health coverage (UHC) provides a welcome opportunity to
scale up efforts to dismantle barriers to accessing health services and to create enabling environments
for people to thrive and be healthy. However, UHC lacks sufficient clarity, both conceptually and
operationally, to generate the societal transformation required to ensure its successful implementation
in countries. This article argues that both the messaging and the monitoring and implementation
guidance around UHC are ambiguous and flawed from a human rights perspective. To leverage the
reforms necessary to achieve UHC, human rights norms and principles need to signpost the direction
ahead, and human rights mechanisms need to be involved to enhance the accountability of those United
Nations member states that choose to “take a wrong turn.” The article argues that a human rights-based
approach to programming offers a practical methodological framework for designing and implementing
UHC at the national level. It concludes by illustrating five key areas in which it is critical to invoke
human rights as the foundation for UHC and for which consistent, authoritative, and practical guidance

is needed to support countries in getting onto the right(s) road to UHC.
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Introduction

Universal health coverage (UHC) has risen on
the global health agenda since its adoption as
a Sustainable Development Goal (SDG) target
and now features prominently in the advocacy of
global health institutions.” “All roads lead to uni-
versal health coverage,” according to World Health
Organization (WHO) Director-General Tedros
Adhanom Ghebreyesus, who has made UHC the
organization’s top priority while considering UHC,
ultimately, to be a political choice.?

UHC provides a welcome and unifying plat-
form for the global health community to focus its
efforts in the midst of competing priorities. How-
ever, its ability to leverage the reforms necessary in
countries to achieve its intended purpose is ham-
pered by its own ambiguity, which reflects a deeper
failure to put people and their rights at the center of
health and health systems. This failure has, in many
countries, led to priorities being skewed away from
poor, vulnerable, and marginalized communities;
services not reaching deep and far enough; wide-
spread out-of-pocket spending by patients; and
rampant corruption.

Addressing UHC requires grappling with a
wide spectrum of laws, policies, and practices that
reflect the willingness and capacity of governments
to deliver on their commitments and meet their
human rights obligations.* To secure meaningful
progress, therefore, global health and development
institutions leading efforts to support countries
in implementing UHC must step up to the task of
clarifying UHC and signposting the journey ahead,
conceptually and operationally, in line with rele-
vant human rights norms and principles.

Following this introduction, the first part of
this article unpacks the assertion that UHC is root-
ed in a wider, longer, and deeper journey toward
the realization of human rights, using various legal,
historical, institutional, and social arguments. The
second part briefly examines the current messag-
ing and monitoring and implementation guidance
around UHC from a human rights perspective.
The third and last part argues that a human rights-

based approach (HRBA) to programming provides
a useful methodological framework for implement-
ing UHC at the national level and concludes by
highlighting five critical areas in which consistent,
authoritative, and practical guidance is urgently
needed to support countries in getting onto the
right(s) road to UHC.

The long and continuous road toward the
realization of rights

The peoples of the United Nations have “reaffirmed their faith in
fundamental human rights, in the dignity and worth of the human
person and in the equal rights of men and women and have determined
to promote social progress and better standards of life in larger freedom.”

—Universal Declaration of Human Rights, preamble

UHC and other SDGs and targets are critical mile-
stones, or “an important step on the longer, and
continuous, road towards the full and effective

realization of all human rights for all.”

2030 Agenda rooted in human rights

UHC has been widely articulated across General
Assembly and World Health Assembly resolutions
in recent years. Its formulation culminated in SDG
target 3.8, which sets out the commitment of United
Nations (UN) member states to “achieve universal
health coverage, including financial risk protec-
tion, access to quality essential health-care services
and access to safe, effective, quality and affordable
essential medicines and vaccines for all.”

The 2030 Agenda for Sustainable Development,
which builds on and expands from the Millenni-
um Development Goals, can be characterized as a
nonbinding consensual UN policy document to be
interpreted in a manner consistent with the treaties
and principles of international law? In this regard,
the 2030 Agenda sets out that the 17 SDGs and 169
targets “seek to realize the human rights of all,” that
the agenda is “grounded in the Universal Declara-
tion of Human Rights [and] international human
rights treaties,” and that it is to be “implemented
in a manner that is consistent with the rights and
obligations of States under international law.™®
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Universal Declaration of Human Rights: The
launching pad of UHC

UHC implicates a wide range of human rights,
including the rights to life; health; security; equal-
ity and nondiscrimination; freedom of movement,
association, and assembly; information; expression;
privacy; participation; an adequate standard of
living; food; water; adequate housing; education;
social security; and access to the benefits of scientif-
ic progress. These and other rights are enshrined in
international and regional treaties and in national
constitutions, and they also form part of customary
international law. Overall, they can be traced back
to the Universal Declaration of Human Rights,
which established the normative foundation for the
international human rights movement.”

The Universal Declaration of Human Rights
was adopted in the aftermath of the Second World
War, shortly after the creation of the UN, of which
human rights form part of its foundational pur-
poses.” In this spirit, the WHO Constitution (1946)
set out the enjoyment of the highest attainable
standard of health as a human right.» During this
period, many industrialized countries emerging
from the devastation of the war established their
health systems (for example, France in 1945, Japan

in 1951, and the United Kingdom in 1948). Today,
these systems are integral to the wider governance
of society as reflected in the Alma-Ata and Asta-
na declarations on primary health care, which
reaffirm governments’ responsibility to promote
the health of their people and which refer to health
as a human right.* Furthermore, ample legislation
and jurisprudence testify how human rights norms
and principles should permeate national health sys-
tems and set parameters for what governments, as
the stewards of these systems, can and should do, as
well as what they are not permitted to do.»

Knitting UHC into the right to health

General Assembly and World Health Assembly
resolutions adopted on UHC over the years have
consistently reiterated how human rights—partic-
ularly the right to health—provide the overarching
framework for UHC.* To give a recent example, the
first operative paragraph of the political declaration
adopted at the high-level meeting on UHC reaf-
firms health as a human right.” In a similar vein,
the UN Special Rapporteur on the right to health
has emphasized that UHC must be understood as
consistent with the right to health.”®

General Comment 14 adopted by the UN Com-

FIGURE 1. Normative scope and content of the right to health

Underlying determinants Health-care

water, sanitation, food, nutrition,
houging, healthy occupational and
Y ANTETTEE giions, egocatd

Information, stc.

Source: Office of the United Nations High Commissioner for Human Rights and World Health Organization, The right to health: Fact sheet no. 31
(June 2008). Available at http://www.ohchr.org/Documents/Publications/Factsheet31.pdf.
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mittee on Economic, Social and Cultural Rights
in 2000 provides an authoritative interpretation
of the normative scope and content of the right to
health (Figure 1).” As such, it can be considered to
flesh out the constitutional provision of WHO on
the right to health while underscoring WHO?s role
in supporting the realization of the right to health
through “the formulation of health policies, or the
implementation of health programmes.™°

The concept of UHC, in turn, is rooted in
the WHO secretariat’s efforts to address health
financing as a basic building block of a strong
and well-performing health system. Interestingly,
WHO’s framework for monitoring health systems’
performance was developed in parallel with the
drafting of General Comment 14. The WHO sec-
retariat attempted to forge synergies by providing
input into the drafting of General Comment 14
and, conversely, integrating critical aspects of the
right to health into its measurement strategy for
health systems around access, utilization, quality,
and effective coverage.® Moreover, WHO’s health
systems indicators were drawn on in the identi-
fication of appropriate indicators to monitor the
realization of the right to health.>

UHC in “human rights terms”

The first two letters in the acronym UHC can be
easily defined using international instruments.
“Universal” in the Universal Declaration of Human
Rights clearly means everyone, and “health” is de-
fined broadly in WHO’s Constitution.” While the
word “coverage” is often interpreted in accordance
with American English usage to refer to insurance,
its origin—“cover’—resonates with protection, a
fundamental human rights principle* As such,
“coverage” is linked to social protection under
SDG 13, which is, in turn, anchored in the human
right to social security.”> The Committee on Eco-
nomic, Social and Cultural Rights has interpreted
“coverage” to mean that “all persons are covered by
the social security system, especially individuals
belonging to the most disadvantaged and mar-
ginalized groups without discrimination” and has
noted that noncontributory schemes are necessary
to ensure “universal coverage.™*

The risk of sliding down narrow and
slippery paths

“If you don’t know where youre going, any road will get you there”

—Lewis Carroll

Current guidance and messaging around UHC
reveal incoherence in terms of how UHC is un-
derstood, in addition to numerous human rights
deficits, which will inevitably hamper countries’
ability to leverage the structural reforms necessary
for its achievement.

Stuck in a box

Guidance on UHC implementation tends to jump
right into the question of “financial risk protection”
rather than focusing on UHC writ large. More-
over, the debate around progress toward UHC
implementation often starts on a negative footing
that assumes difficult financing decisions.”” In
fact, UHC is often associated with a box (Figure 2)
depicting trade-offs among the proportions of the
population to be covered, the range of services to
be made available, and the proportion of the total
costs to be met.”®

In this context, the human rights principle
of progressive realization has been extracted from
other interrelated norms and principles and is
applied to describe what are considered “policy
choices.”™ This negates other interrelated human
rights principles relevant to any priority-setting
exercise, such as nonretrogression, minimum core
content, maximum available resources, interna-
tional assistance and cooperation, and equality and
nondiscrimination.® It also disregards the process
for setting priorities, which is equally important
from a rights perspective and must be transparent,
participatory (involving affected communities and
other rights holders), and guided by an HRBA to
programming (see the last section of this article).*

By diving into this “box,” the analysis misses
the crucial opportunity to explore why needs and
rights are not being met or realized in the first place,
and it also fails to allow for an expansive interpre-
tation of UHC that goes beyond the issue of health
sector resources. The box accepts an unfortunate
(and oftentimes unacceptable) status quo: the fact
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that a variety of technologies, goods, and services
are unaffordable. In this context, and as an exam-
ple, case studies illustrating how to make trade-offs
include an agonizing account of whether to include
hepatitis B treatment in UHC, thus implicitly ac-
cepting its exorbitant price as a given. Just imagine
where we would be with the AIDS epidemic today
if prices of antiretroviral medicines had not been
questioned and the injustice of unaffordable med-
icines not acted on through strategic litigation and
other strategies. Consider, moreover, how invest-
ing in expanding hepatitis B treatment ultimately
saves costs in the long run by reducing long-term
medical expenses for liver cancer and cirrhosis.*

Why not measure what we treasure?

Several human rights considerations arise in rela-
tion to the monitoring of UHC. The two indicators
adopted by the United Nations Statistical Commis-
sion in March 2017 for UHC are as follows:

3.8.1 Coverage of essential health services (defined
as the average coverage of essential services based
on tracer interventions that include reproductive,
maternal, newborn and child health, infectious

FIGURE 2. The three dimensions (policy choices) of UHC

! Tl sversl sy

diseases, non-communicable diseases and service
capacity and access, among the general and the
most disadvantaged population).

3.8.2 Proportion of population with large household
expenditures on health as a share of total household
expenditure or income.”

Firstly, the global indicator framework for the
2030 Agenda supports efforts to ensure equality
and nondiscrimination by calling for indicators
to be disaggregated’* WHO reports, however, that
“because of the lack of data, it is not yet possible
to compare the UHC service coverage index across
key dimensions of inequality.”” Another obser-
vation is that despite target 3.8’s explicit reference
to access to essential medicines, WHO’s extensive
experience in monitoring this aspect of UHC, and
the fact that access to essential medicines is a core
obligation of the right to health, neither of the indi-
cators mentions essential medicines®

Several questions from a rights perspective
arise in relation to indicator 3.8.2, starting with its
focus on “households,” which can mask significant
power differentials that reflect entrenched patterns
of discrimination in society at large. Evidence
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Source: World Health Organization, Universal coverage: Three dimensions. Available at http://www.who.int/health_financing/strategy/dimensions/en.
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reveals that labeling a household as rich or poor,
moreover, is an oversimplification and masks “in-
trahousehold inequality,” which often hits children
hardest® While practical from a measurement
point of view, household expenditure will not help
track key human rights dimensions, such as gender
equality, in the context of UHC and risks missing
vulnerable household members such as persons
with mental or physical disabilities.

More fundamentally, the way that 3.8.2. is
formulated incorporates an assumption of how
societies are structured, with households pay-
ing for health care (while also supposing that
“health” means “health care”). This echoes an
underlying view of health as a commodity or in-
dividual responsibility, which is problematic from
a rights perspective. Studies have demonstrated,
furthermore, that to reduce catastrophic payment
incidence, the share of total health expenditure
that is prepaid needs to be increased, particularly
through taxes and mandatory contributions.+
Ironically, in this regard, the indicators risk being
irrelevant or difficult to measure for countries that
ensure the most health expenditure through taxes.

To ensure a more holistic monitoring approach
to UHGC, it is critical to underscore the intercon-
nectedness and interdependence of human rights
and their respective linkages to various SDGs.
For instance, SDG 16—which addresses several
human rights-related issues, such as democratic
governance, the rule of law, access to justice, and
personal security—is increasingly becoming cen-
tral to national planning, budgeting, and reporting
in some African countries (for example, Ghana and
Benin are emphasizing budget spending that has a
high SDG 16 impact).+*

Inconsistent messaging

In contrast to the relatively narrow and technical
exercises of UHC indicators and guidance, the ad-
vocacy around UHC is increasingly dispersed and
all-encompassing, with the global health communi-
ty advocating for UHC as the pathway to numerous
other SDG-health targets and issues, from diseases
to wider prevention efforts and actions to address
the underlying determinants of health.#

According to WHO, UHC means that “all indi-
viduals and communities receive the health services
they need without suffering financial hardship.** In
contrast to this rather top-down and passive formu-
lation, in another publication WHO describes UHC
as an active subject that “delivers disease prevention,
health promotion, and treatment for communicable
and noncommunicable diseases alike.® In other
words, the way that UHC is referred to is circular,
with “UHC delivering UHC.”

Messaging around UHC and human rights
has added to the confusion around UHC’s scope
and content. Interpretations vary: At one end of
the spectrum is WHO’s director-general asserting
that “universal health coverage is a human right,”
thus assuming a new self-standing human right
to UHC.*¢ At the other end, WHO has published
a policy brief on “what policy makers should keep
in mind if they want to use UHC as a way to pro-
mote the right to health,” sending the message that
UHC is somehow separate from, and outside of, the
realm of human rights and that governments can
choose to implement UHC in isolation from their
human rights obligations.¥

The need to signpost the journey ahead

“Action without vision is only passing time, vision without action is
merely day dreaming, but vision with action can change the world.”

—Nelson Mandela

The vision of UHC anchored in human rights
norms and principles is expansive and helps pro-
vide clarity in interpreting UHC. It would be timely
to translate it into clear and coherent messaging as
well as firm and thoughtful normative guidance
to support countries. In this regard, a human
rights-based approach to programming provides
a practical methodological framework for design-
ing and implementing UHC at the national level.
While several areas are ripe for attention and need
to be included in such a roadmap, five interrelated
ones can help us illustrate the way forward:

1. Government in the driver’s seat but all eyes
on the road
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While the government is the prime duty bearer
under international human rights law and has a
legitimate place in the driver’s seat, a strong and
vibrant civil society needs to occupy a front seat
in the journey toward UHC. Activism needs to
be nurtured, not least among young people, who
need to be at the helm of UHC implementation. To
exercise their essential functions—including those
of advocate, watchdog, whistle-blower, and service
provider—civil society organizations require sup-
port in light of the growing number of countries
that are passing restrictive legislation to prevent or
deter them from performing their work.** They will
also need to help convene and facilitate coalition
building across wider movements dedicated to spe-
cifichealth issues (such as HIV, tuberculosis, mental
health, and noncommunicable diseases) and those
representing specific population groups.* This pro-
cess of cultivating active agents of change for UHC
from within the societies in which they live will be
key to success.

Working hand in hand with civil society,
affected communities, and other relevant stake-
holders, governments can initiate the journey by
doing a thorough situational analysis using an
HRBA to programming, which starts by assessing
the health needs and rights of individuals and
groups in light of constitutional and international
human rights obligations.® Process is central in an
HRBA, and several human rights principles—such
as freedom of association, which has a long history
in supporting the realization of social rights—are
relevant. As an illustration, consider how the free-
dom of association, when legalized in France in
1884, led to a social dialogue from which workers
were able to claim their social rights at the enter-
prise and national levels> Today, many of these
principles, such as the right to participation, are
enshrined not only in national laws but also at the
provincial level (for example, the Kisumu County
Public Participation Act of 2015 in Kenya) and at
times establish mechanisms such as committees for
community participation in health (for example,
Law No. 100 of 1993 in Colombia)s>

Using an HRBA to programming helps
identify a spectrum of bottlenecks to UHC imple-

mentation, as it considers the roles of rights holders
and duty bearers. A lack of political will from duty
bearers, for example, may be found to be rooted in
an entrenched lack of motivation among the gov-
erning elite for various reasons, such as their own
ability to travel abroad whenever requiring medi-
cal treatment.”* Working closely with civil society
organizations and the wider human rights commu-
nity, efforts to support UHC implementation can
include ensuring that those countries that “stray off
the road”—for example, by joining forces with, or
bowing to, powerful interests—are held to account
for failing to fulfill their human rights obligations.

The 2030 Agenda, with its voluntary national
reviews and peer-reviewed soft guidance, lacks an
accountability framework. This is where human
rights not only offer a legal basis and guidance in
the implementation of UHC but also a plethora of
mechanisms to enhance accountability, including
national human rights institutions, ombudspersons,
parliamentary committees, and courts. National
constitutions supported by legislation can play a
central role in realizing the rights to social security,
health, and equality, and when articulated as explic-
it entitlements grounded in law, they can sustain
across time as governments come and gos* UHC
will need to be reflected in national laws—and this
is perhaps the most critical phase, as legislation often
ultimately determines who will benefit from health
coverage and how. Litigation can then be an effec-
tive strategy for highlighting health system failures
and challenging discriminatory historical structures
and hierarchies, thereby spurring broader social,
economic, and political changes®

At the global and regional levels, mechanisms
include UN human rights treaty bodies, which
monitor states’ compliance with treaty implementa-
tion; optional protocols, which allow individuals to
petition governments; and the Special Procedures
and Universal Periodic Review of the UN Human
Rights Council. Human rights monitoring mech-
anisms are already and systematically pointing
out inconsistencies as countries come up for scru-
tiny when it comes to UHC implementation. The
Committee on Economic, Social and Cultural
Rights, for example, has expressed concern about
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South Africa’s attempts to achieve UHC through
its National Health Insurance Bill, which excluded
non-nationals.5’

2. Reach the furthest behind first

“Universal” WHO

advises countries to pursue at least “a minimum

means everyone; however,
of 80% population coverage of essential health
services” and asserts that “all countries can reach
some level of universality.”® A review of experienc-
es from Indonesia, Kenya, Uganda, and Ukraine
in integrating HIV treatment into UHC revealed
how the 20% who are not covered likely include
marginalized people, in particular key populations
stigmatized and criminalized because of their HIV
status, sexual orientation, gender identity, behavior
(for example, drug use), or occupation (for exam-
ple, sex workers).?

The HIV response has revealed how punitive
laws, discrimination, and other forms of exclusion
fuel vulnerability to disease, poverty, and ill-health
and how, in corollary, the ability of affected com-
munities to protect themselves or survive HIV
clearly depends on their ability to exercise their
rights.® UNAIDS is now calling for lessons of the
HIV response to be applied to efforts to achieve
UHC.* Importantly, in the 2030 Agenda, UN
member states have committed “to endeavour to
reach the furthest behind first.™* In this spirit,
UNICEF advocates for actions toward UHC to first
address the needs of those currently left behind,
given that these populations often have the least
political voice.®

Redressing de facto discrimination and
achieving substantive equality may require states to
adopt special measures.* For instance, in the con-
text of its state reporting to the Committee on the
Elimination of Racial Discrimination, the United
States was urged to

take concrete measures to ensure that all individuals,
in particular those belonging to racial and ethnic
minorities who reside in states that have opted out of
the Affordable Care Act, undocumented immigrants
and immigrants and their families who have been
residing lawfully in the United States for less than
five years, have effective access to affordable and

adequate health-care services.®

WHO and other UN agencies must be consistent
and forceful in their messaging so that “univer-
sal” is clearly understood to mean everyone. In
other words, the journey to UHC needs to start by
reaching those left furthest behind while stepping
up support to states for civil registration and vital
statistics systems and other relevant tools.*

3. Strap the private sector firmly into the
backseat

The operationalization of UHC is currently un-
derway in a muddied playing field of diverse
stakeholders pursuing different agendas. Among
these stakeholders are powerful private sector ac-
tors with high stakes in how UHC is interpreted
and implemented. These actors include insurance
companies, health care providers, and pharmaceu-
tical companies, for which, evidently, UHC can help
boost revenue and stock value, which heightens the
risk that its ambiguities are exploited to push for
a market- and (private) insurance-driven model.
The ability of such actors to influence the interpre-
tation and implementation of UHC (often through
governments) should not be underestimated. For
example, in the United States, Big Pharma tops the
lists for US campaign contributions and lobbying
dollars, with the industry spending US$28 million
in 2018 on lobbying, and the pharmaceutical and
health products industry overall spending US$280
million in 2018 to influence federal policy.*®

At the international level, many private sector
actors are already shaping the public health agenda,
often under the umbrella of public-private partner-
ships or in more subtle but sophisticated ways.® At
the national level, moreover, these partnerships are
growing, including in low-income countries such
as Uganda, where efforts by civil society to promote
the accountability of public-private partnerships
have been undermined by a lack of information,
transparency, participation, and remedial mecha-
nisms/° In this regard, the African Commission
on Human and Peoples’ Rights recently adopted a
resolution expressing concern about “the current
trend amongst bilateral donors and international
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institutions of putting ‘pressure on States Parties
to privatize or facilitate access to private actors in
their health and education sectors.”” As the UN
Special Rapporteur on the right to health observed
in his mission report on Algeria:

owing to the quality of care provided in the public
sector and the dissatisfaction of service users,
the private sector was growing fast and in an
unregulated manner. This was leading to a dual
system that offered better quality care for those who
could afford to pay out of pocket or travel abroad to
be treated, thereby increasing inequalities in access
to health care.”

General Comment 24 of the Committee on Eco-
nomic, Social and Cultural Rights calls on states to
subject private providers to strict regulations that
prohibit them from denying access to affordable
and adequate services, treatments, or information.”?
States need support in operationalizing relevant
human rights standards, such as those set out in
the Guiding Principles on Business and Human
Rights, which UN member states endorsed as part
of the 2030 Agenda’* The field of education pro-
vides inspiration: for example, the recently adopted
Abidjan Principles provide guidance in the context
of the rapid expansion of private sector involvement
in education’”> Another initiative from the field of
education is the recent commitment undertaken by
the board of the Global Partnership for Education
not to support for-profit provision of core educa-
tion services.®

WHO has experience in supporting states in
their regulation of the private sector. Two examples
are the implementation of the WHO Framework
Convention on Tobacco Control and the 1981
International Code of Marketing of Breast-milk
Substitutes.”” It is imperative that WHO step up its
support to states in this area in the context of UHC.
Guidance and mechanisms to tackle conflicts of in-
terest, secure access to justice, and ensure effective
remedies when private actors are responsible for
violating health-related human rights are urgent-
ly needed. At present, civil society organizations
are taking on this tremendously important task
without the requisite engagement, leadership, and

support from WHO, the World Bank, and other
leading actors in the field of UHC.®

4. Stay on course and don’t divert down narrow
paths

UHC was conceptualized in the context of states’
recognition of health as a foreign policy issue, in-
viting a multisectoral approach.” In line with the
expansive definition of health, and in support of
the realization of the right to health, UHC extends
beyond the health sector to the underlying determi-
nants of health. These determinants include access
to safe and potable water and adequate sanitation,
an adequate supply of safe food, nutrition and
housing, healthy occupational and environmental
conditions, and access to health-related education
and information, including on sexual and repro-
ductive health.*

When it comes to health care specifically,
an expansive interpretation is required, starting
at the community level with primary care in an
integrated,
and person-focused care system.* An HRBA situ-
ational analysis, with affected communities at the
forefront, can help determine what services are
deemed priority and what barriers exist to making
them available. “Availability”—the initial “A” in
the AAAQ framework, which underpins the right
to health—addresses the question whether health
personnel, medicines, and facilities are in place
in the first place. Sobering statistics (from 2013 to
2018) indicate that all least developed countries had
fewer than 10 medical doctors and fewer than s

coordinated, community-oriented,

dentists and 5 pharmacists per 10,000 people, and
98% had fewer than 40 nursing and midwifery per-
sonnel per 10,000 people.® To illustrate how stark
these numbers really are, contrast the average of 3.1
medical doctors per 10,000 people in low-income
countries with the global average of 15.1 per 10,000
and with the fact that high-income countries have
twice the global average.® A lesson learned from
the HIV response, in this context, has been the
engagement of community health workers as part
of wider community health systems; these workers
are often better placed to reach people who are be-
ing left behind due to prejudice, poverty, punitive
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laws, or geographical distance.®*

5. Tackle roadblocks and replenish

An HRBA to programming can help unpack
whether and in what way the government lacks
capacity or is unwilling to meet its human rights
obligations. It can reveal numerous barriers to UHC
beyond those traditionally considered financial
barriers, addressing related costs such as transpor-
tation to facilities or corruption. In relation to the
latter, for example, a recent study across 34 African
countries found that more than one in four people
who accessed public services, such as health care
and education, paid a bribe in the preceding year,
and that the poorest people were twice as likely to
pay a bribe as the richest people.*

Critically, an HRBA allows the analysis to go
“upstream” to consider harmful and punitive laws,
policies, and practices that oftentimes may require
political will to reform yet may require minimal fi-
nancial resources to change. An example is spousal
consent in order for women to access sexual and
reproductive health services, which is required in
29 countries.® Another is how across 19 countries,
HIV status has been found to have resulted in
approximately one in five people living with HIV
having been denied health care (including dental
care, family planning services, and sexual and
reproductive health services).”” By exposing and
addressing barriers beyond just the financial ones,
the journey toward UHC will move faster and help
ensure that gaps among different populations are
not widened.

Human rights obligations, including the ob-
ligation to fulfill (which requires states to adopt
appropriate legislative, administrative, budgetary,
judicial, promotional, and other measures), bind
the government as a whole—in other words, min-
istries of finance, planning, and trade are equally
accountable as the ministry of health when it
comes to advancing UHC.* In our complex and
interdependent world, governments need to navi-
gate and defend the right to health among a myriad
of push-and-pull factors that take many different
shapes and forms, from trade agreements to invest-
ment treaties. Moreover, there is a pressing need to

go beyond traditional sources of aid and trade and
address structural causes that are blocking financ-
ing for sustainable development, from a heavy debt
burden on countries to illicit financial flows.

Prioritizing reliable domestic financing is
a prerequisite to sustain the gains made toward
UHC and may require tax reform. Too often, valu-
able resources are being diverted from states; the
International Monetary Fund alerts that develop-
ing countries are most affected by corporate base
erosion and profit shifting, generating losses of 1.3%
of GDP for non-OECD countries.* The tax burden
often shifts from multinational enterprises to small
and medium enterprises, and to the rest of the
population via indirect regressive taxes such as val-
ue-added taxes, which have a particularly negative
impact on women and marginalized groups.®® An-
other sobering statistic is that only USso.04 of every
USs1 of tax revenue comes from taxes on wealth.””
Undertaxing the richest segments of the population
leads to the underfunding of public services, which
are then often outsourced to private companies that
exclude the poorest.* As Jeftrey Sachs has noted, a
1% net worth tax on billionaires could in principle
fund both UHC and universal education access in
low-income countries.?

Finally, and to end on a positive note, the
transformative 2030 Agenda creates exciting new
opportunities to explore win-win scenarios across
the SDGs, including health and the environment.
In relation to financing, for example, the Nigerian
Sustainable Finance Roadmap lists health as the
first of its examples of sustainability-related factors
that could influence an alternative future growth
trajectory, noting how air pollution costs the Nige-
rian economy 1% of gross national income.** With
increasing awareness of the tremendous health
impacts of clean air, access to clean water and ad-
equate sanitation, healthy and sustainable food, a
safe climate, and healthy biodiversity and ecosys-
tems, creative ways of working across sectors can
allow for a dynamic interaction that shifts the focus
in UHC to prevention, embracing the expansive
scope of the right to health and its interrelatedness
and interdependence with other human rights.
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Conclusion

Powerlessness, discrimination, inequality, and
accountability failures that lead to ill-health and
poverty are politically driven and deeply rooted. As
a result, the struggle to achieve UHC is inherently
political. UHC is not a political “choice,” however,
nor do “all roads lead to UHC.” UHC is a human
right imperative, and countries urgently need sup-
port to get onto the right(s) road to UHC.

As the custodian of the 2030 Agenda and
guardian of human rights, the UN is well-placed to
articulate how human rights norms and principles
provide explicit parameters for UHC implemen-
tation. Within and beyond the UN, moreover, 12
multilateral global health agencies have recently
pledged to work together to accelerate country
progress on the health-related SDG targets.”” An-
other relevant initiative is UHC2030, which aims
to inform collaboration on UHC and includes a
civil society engagement mechanism.*® Whichever
platform or mechanism is used, WHO, the World
Bank, and other agencies involved in UHC imple-
mentation must urgently step up efforts to ensure
that it promotes, reinforces, and furthers the reali-
zation of human rights.

Operational guidance that builds on les-
sons learned from the HIV response and uses an
HRBA to programming should be developed and
provided to support countries in their implemen-
tation of UHC.”” Otherwise, as warned by the UN
Special Rapporteur on the right to health, there
is a real danger of countries forging ahead with
UHC implementation in a way that is disconnected
from their human rights obligations.”® We cannot
afford to repeat this mistake from the Millennium
Development Goal era.”” The hardwiring of human
rights in the SDGs needs to be activated as a po-
tentially powerful corrective to counter the risk
of UHC implementation sliding down a narrow
and dangerous path where vested interests prevail
and the most vulnerable and marginalized are left
behind.*®> Addressing UHC as a human rights im-
perative—with human rights norms and principles
providing explicit and nonnegotiable parameters
for moving forward—will help energize, support,
and speed up the journey ahead, as well as ensure

that it is inclusive and transformative.
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PERSPECTIVE
Universal Health Coverage: Are We Losing Our Way
on Women’s and Children’s Health?

FLAVIA BUSTREO AND CURTIS DOEBBLER

Our children are our future and one of the basic responsibilities is to care for them in the best and most compassionate manner possible.

—Nelson Mandela'

If women are denied a chance to develop their full human potential, including their potential to lead healthier and at least somewhat happier lives, is
society as a whole really healthy?

—Dr. Margaret Chan?

This commentary argues that current efforts to achieve universal health coverage (UHC) risk losing some
of the gains achieved on women’s and children’s health. Currently, there is a failure to prioritize women’s
and children’s health in the vision for primary health care that is being promoted to achieve UHC. By
failing to prioritize actions to protect the health of women and children, efforts to achieve primary health
care—and thus UHC—are diluted. As a consequence, despite our good intentions, we move farther away
from achieving health for all. This commentary encourages a rethinking and a move toward a diagonal
approach to primary health care, with interventions for women’s and children’s health driving system im-
provements that will better achieve UHC.

Global commitments to prioritize women’s and children’s health

The prioritization of women’s and children’s health has both scientific and legal roots that indicate that it
is essential for achieving the highest attainable health for a nation’s population. One of the most notable
expressions is in the Universal Declaration of Human Rights, where the right to health is defined as a
comprehensive package of rights providing “a standard of living adequate for the health and well-being
of [individuals] and [their families], including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond [their] control. Since the 1978 Declaration
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of Alma-Ata, there has been broad agreement that
primary health care is a prominent driver of health
for all and UHC.+

Public health professionals have recognized
for decades that prioritizing women’s and chil-
dren’s health is an effective and efficacious means of
improving public health generally. As Syed Masud
Ahmed et al. conclude in their 2016 study of 10 coun-
tries that achieved Millennium Development Goals
4and 5, interventions that achieved major reductions
in under-five child mortality and maternal mortality
between 1990 to 2015 contributed to “improvements
in population-based coverage of high-impact inter-
ventions in health and other sectors. This study
merely confirmed what a 2010 study of 68 had found.*

The Sustainable Development Goals (SDGs)
affirm the importance of women’s and children’s
health by adopting indicators for the achieve-
ment of Goal 3 that are similar to those for the
health-related Millennium Development Goals
(4 and 5), which focused specifically on women’s
and children’s health” The first three indicators for
SDG 3 relate to maternal mortality, births attended
by skilled health personnel, and the preventable
deaths of newborns and children under five.® Fur-
thermore, indicator 3.8.1, specifically linked to the
achievement of UHC, describes itself as “[cJoverage
of essential health services (defined as the aver-
age coverage of essential services based on tracer
interventions that include reproductive, maternal,
newborn and child health, infectious diseases,
non-communicable diseases and service capacity
and access, among the general and the most disad-
vantaged population).”

The legal imperative for prioritizing the health
of women and children is found in numerous trea-
ties and in customary international law expressing
the right to health as an international legal obliga-
tion. Today, 170 of the 194 United Nations member
states have ratified the International Covenant on
Economic, Social and Cultural Rights, 53 states
have ratified the African Charter on Human and
Peoples’ Rights, and 34 states have ratified the
Revised European Social Charter.® Each of these
instruments protects the right to health and calls
for the special protection of women and children.”

Additionally, several legal instruments em-
phasize the legally binding nature of the obligation
to prioritize women and children. The express
protection of the right to health for women and
children is found in articles 11(1)(f), 12, and 14(2)(b)
of the Convention on the Elimination of All Forms
of Discrimination against Women and in article 24
of the almost universally ratified Convention on
the Rights of the Child." The former instrument in-
cludes the ability of states to take affirmative action
to redress past discrimination against women (art.
4), while the latter instrument demands that states
give special protection to children (preamble).

Moreover, the repeated expression of opinio
juris and practice of prioritizing women and chil-
dren under international human rights law is also
emphasized in the scientific context of primary
health care and UHC. The scientific reiterations go
back to at least the 1978 International Conference
on Primary Health Care and its Alma-Ata Decla-
ration, which includes maternal and child health
care as part of the essential elements of primary
health care. Most recently, paragraphs 28 (related
to nutrition) and 29 (reiterating the general obli-
gation of states to protect women and children in
relation to access to health services) adopted by the
United Nations General Assembly as the Political
Declaration of the High-Level Meeting on Univer-
sal Health Coverage express the need to prioritize
women and children.?

States’ legally binding commitments are also
reiterated in numerous aspirational instruments.
For example, the aforementioned article 25 of the
Universal Declaration of Human Rights provides
that “[m]otherhood and childhood are entitled
to special care and assistance.” This aspiration is
echoed in the American Declaration of the Rights
and Duties of Man.* Both the 1924 and 1959 decla-
rations on the rights of children call for their special
protection.” These declarations express the opinio
juris of the overwhelming majority of states in favor
of their existing legal obligations as described above.
Most recently, the Inter-Parliamentary Union, an
international organization of parliaments made up
of legislators from 173 states and with 11 associate
members, adopted a resolution calling for efforts to
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achieve UHC to be “consistent with international
human rights standards” and to prioritize “essen-
tial services for women and children.™

There can be little doubt that these expressions
of support both for the right to health and for the
prioritization of women’s and children’s health are
sufficient evidence of state practice and opinio juris
to demonstrate that the right to health and the need
to prioritize women and children have achieved the
status of customary international law. As such, they
can both be said to be universally legal binding
norms and universally accepted as best practices in
the field of public health. In other words, ensuring
public health generally and prioritizing women and
children in doing so are imperatives for all states.

What’s wrong with our current approach to
UHC?

Despite the abovementioned unequivocal expres-
sions of the need to prioritize women and children,
it is not happening in practice. Decades after we
made solemn commitments to primary health care
in Alma-Ata, there are signs that our commitment
to provide primary health care for women and
children is wavering. For example, at the recent
commemoration of the Alma-Ata Declaration,
the Declaration of Astana adopted at the 2018
Global Conference on Primary Health Care under
the auspices of the World Health Organization
(WHO) and the United Nations Children’s Fund
failed to prioritize women’s and children’s health,
instead calling for a commitment to more general
objectives related to UHC. Furthermore, the re-
cent World Health Assembly resolution adopted
by all WHO member states in preparation for the
high-level meeting in New York on UHC does not
include any reference to children and only a weak
reference to women.”

While the goal of UHC is laudable, it is not
clear that it is consistent with or an adequate practi-
cal expression of the right to health.” Undoubtedly,
the failure to lay its foundation in a rights-based
approach—where primary health care for women
and children is central—undermines the very basis
on which UHC is predicated. Such an approach

to UHC might even be harmful to the health of
families because it allows manipulation by a gov-
ernment seeking to control rather than empower
its population. It is a step back toward the outdated
practice of imposing health care from above, or,
even perhaps more harmfully, of providing health
care only when it is financially profitable. In fact,
there is significant evidence that investing in wom-
en’s and children’s health is the more cost-effective
investment that states can make for achieving uni-
versal health coverage.”

This is an argument not for a vertical ap-
proach but for a diagonal one, which Julio Frenk
has described as a “strategy in which we use ex-
plicit intervention priorities to drive the required
improvements into the health systems” and health
services.?® It has been convincingly argued that the
prioritization of interventions to protect women’s
and children’s health has produced the most sub-
stantial public health benefits for the people in
countries where such an approach has been taken.”

The current approach to UHC also fails to
adequately embrace participation and accountabil-
ity, two elements that are central to a rights-based
approach to health. This is contrary to the desire
expressed by governments and nongovernmental
actors to make participation more meaningful and
to provide for accountability mechanisms. Both the
Alma-Ata Declaration (para. VI) and the Astana
Declaration (para. IV) call for greater participation.
The latter declaration also embraces the idea that
greater participation contributes to accountability
(para.IV).

The need for accountability, which emerged
more recently, is confirmed by efforts to create
human rights mechanisms to allow individuals to
complain about government failure to protect the
right to health. In Africa, Europe, and the Amer-
icas, for example, most countries have agreed to
allow individuals to challenge their governments
when they fail to ensure the right to health. In ad-
dition, the United Nations General Assembly’s 2017
resolution “Global Health and Foreign Policy: Ad-
dressing the Health of the Most Vulnerable for an
Inclusive Society,” adopted by 152 votes, states that
appropriate participation must be safeguarded by
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strengthened accountability.” Lastly, the first Unit-
ed Nations Special Rapporteur on the right to the
highest attainable standard of health, Paul Hunt,
has unequivocally stated that “the right to health
... demands accountability.”

Prioritizing women’s and children’s health
is an imperative, not a political choice

States have expressed that prioritizing women’s and
children’s health is an imperative, not a political
choice. This difference is important. When concep-
tualized as a political choice, health priorities are
merely trade cards in a political game of self-inter-
ests, where the interests of the rich and powerful
often trump those of all others. When conceptual-
ized as an imperative, they are non-negotiable goals
that governments must strive to achieve.** As an
imperative, prioritizing the health of women and
children must be the basis of primary health care
and therefore essential to the effective implementa-
tion of UHC. There are numerous consequences of
this recognition.

As the aforementioned legal obligations indi-
cate, achieving the right to health and prioritizing
women and children while doing so imposes inter-
national legal responsibilities on states. These legal
obligations require that states ensure interventions
that protect public health and provide special protec-
tions for women and children. If states do not meet
this responsibility, they may be held accountable by
the people under their jurisdiction in both domestic
and international forums. Already, countries such
as South Africa and India have imposed significant
obligations on states in relation to the right to health
and specifically in relation to women’s and children’s
health.” While such accountability mechanisms are
still underdeveloped, it is rational to believe that they
will continue to develop.

Setting the health of women and children as a
public health priority also makes economic sense.
Investing in prioritizing interventions to promote
and protect women’s and children’s health is the
“best buy” a state can make in its public health.*® This
is a significant concern for states trying to stretch
limited resources to fast-growing populations.

Protecting women and children is also logical
because states’ health indicators virtually always
begins with maternal, infant, and child mortality.
The truth of this statement was demonstrated in
2015, when states adopted these indicators as the
primary point of reference for SDG 3.7 Interven-
tions that show progress in these indicators not only
improve public health but also do so in measurable
and apparent ways. Such observable advances in
public health are both politically valuable and
useful for comparative measurement, which, in
turn, as stated by former WHO director-general
Margaret Chan, means that “[w]hat gets measured
get done.™®

Achieving the prioritization of women’s and
children’s health as an imperative is also enhanced
by cooperation between the Office of the United
Nations High Commissioner for Human Rights
(OHCHR) and WHO. Professor Gillian Mac-
Naughton has chronicled this cooperation. She
notes that in 2015, the OHCHR collaborated with
WHO and the United Nations Population Fund
to produce technical guidelines for policy makers
seeking to implement a human rights-based ap-
proach to maternal and child health.*

A year later, the OHCHR and WHO collabo-
rated to establish the High-Level Working Group
on the Health and Human Rights of Women,
Children and Adolescents and on the development
and adoption of the United Nations Secretary-Gen-
eral’s Global Strategy for Women’s, Children’s and
Adolescents” Health for 2016-2030. The high-level
working group recommended that WHO and
OHCHR collaborate even more closely on health
and human rights3

In November 2017, WHO and the OHCHR
agreed to the WHO-OHCHR Framework of Co-
operation committing each entity to cooperate on
the right to health in general terms. The agreement,
which is not in the public domain, does not call for
measurable results or provide for accountability.
Nevertheless, it evidences the general willingness of
these important actors to continue to work toward
tulfillment of the right to health. If implemented in
good faith—in a participatory manner with an ef-
fective accountability mechanism—this agreement

232

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



F. BUSTREO AND C. DOEBBLER / PERSPECTIVE, HUMAN RIGHTS FOR HEALTH ACROSS THE UNITED NATIONS, 229-234

could be an important step toward ensuring the
prioritization of women and children in countries
and in global UHC strategies.

The prioritization of women’s and children’s
and health makes good sense both legally and sci-
entifically. States have expressed the will to do this
in United Nations forums. It is hoped that WHO’s
laudable effort to achieve UHC will keep pace with
these expressions of commitment to women’s and
children’s health. These are two of the most import-
ant groups of people whose health, when adequately
prioritized, reflects most significantly on the health
of us all. As one of the leading proponents of UHC
has noted, putting “women and children first [is] an
appropriate first step towards universal coverage.”
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UHC2030’s Contributions to Global Health
Governance that Advance the Right to Health Care:
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Abstract

The September 2019 United Nations High Level Meeting on Universal Health Coverage (UHC) aims to
mobilize top-level political support for action on UHC to advance the health Sustainable Development
Goal (SDG). A driving force behind this meeting is the “UHC Movement,” led by UHC2030, which
focuses on coordinating and amplifying efforts by WHO, the World Bank, civil society, and the private
sector to strengthen health systems and achieve UHC. In line with Horton and Das, this paper contends
that while the argument about UHC is won, it is crucially important to focus on “how” UHC will be
delivered, and specifically, whether ongoing efforts to advance UHC align with efforts to realize the right
to health. This paper offers a preliminary assessment of how UHC2030’s contributions to global health
governance advance, or not, the right to health care. It builds on a 2014 Go4Health study which identified
key normative overlap and gaps in UHC and right to health care principles. Given the importance of
civil society participation in advancing health rights, this analysis is complemented by an examination
of how UHC2030 might amplify ongoing efforts to advance the right to health care in two UHC2030

partner countries, Kenya and Uganda.
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Introduction

As jockeying for political priority in the Sustain-
able Development Goals (SDGs) era escalates,
attention to the health goal (SDG 3) and the right to
health at the United Nations level is largely focused
on target 3.8, universal health coverage (UHC).
The World Health Organization (WHO) claims
that “UHC is, by definition, a practical expression
of the concern for health equity and the right to
health.” In line with Horton and Das, this paper
contends that while the argument about UHC has
been won it remains crucially important to focus
on “how” UHC will be delivered, specifically
whether ongoing efforts to advance UHC align
with efforts to realize the right to health, thus
advancing rights based global health governance?
The relationship between the realization of the
right to health—or even the acknowledgment of the
existence and importance of the right to health—
and the global fight against HIV/AIDS is widely
acknowledged. Civil society played a crucial role in
advancing the right to health for people living with
HIV.+ Therefore, if one posits that UHC can play a
similar role in the realization of the right to health,
one should not only look at the roles of WHO and
the World Bank, key global health governance insti-
tutions, but also at how these organizations interact
with civil society. One of the driving forces behind
the September 2019 United Nations High-Level
Meeting on Universal Health Coverage (“UN
UHC meeting”) was the “UHC Movement,” led by
UHC2030, a multi-stakeholder partnership which
focuses on coordinating and amplifying efforts
by WHO, the World Bank, national governments,
civil society, and the private sector to strengthen
health systems and achieve UHCS As UHC2030
acts as a link between national governments, civil
society, and key global health actors, like the World
Bank and WHO, the extent to which it advances an
approach to UHC that aligns with health rights is
important for advancing rights based global health
governance. This paper offers a preliminary assess-
ment of how UHC2030’s contributions to global
health governance advance, or not, the right to

health care in the SDG era.®

In April 2019, UHC2030 launched its six key
asks for the UN UHC meeting. The first asks gov-
ernments to “Commit to achieve UHC for healthy
lives and wellbeing for all at all stages, as a social
contract.”” This language in this document echoes
that used by the Goals and Governance for Global
Health consortium (Go4Health), whose research
analyzed the development of the health SDG and
made the case for a new global social contract that
advanced the right to health comprising two key
components; UHC anchored in the right to health
and a healthy natural and social environment.

This article builds on a 2014 GogHealth study
which identified key normative overlap and gaps
in the principles embedded in the right to health
care and UHC.® That study focused on the right to
health care—narrower than the right to health—
because UHC, notwithstanding the inclusion of
‘preventive’ and ‘promotive’ efforts in many of its
definition, actually focuses on access to health care.
Therefore, it would be somewhat unfair to expect
UHC to drive the realization of the broader right
to health. This article explores how UHC2030’s ap-
proach to advancing UHC addresses, or not, these
gaps to better understand how its normative under-
pinnings align with those of the right to health care,
thus allowing us to assess whether it contributes to
advancing rights-based global health governance.
Given the importance of civil society participation
in advancing the right to health care, this analysis
is complemented by a brief examination of how
UHC2030 might amplify ongoing efforts to ad-
vance the right to health in two UHC2030 partner
countries, Kenya and Uganda. These countries were
selected because key national civil society actors
have recently published extensive studies on efforts
to realize the right to health in each.

Section one reviews the shift from the Mil-
lennium Development Goals (MDGs) to the SDG
era, examining how this shift suggests a more com-
prehensive approach to advancing health rights.
Section two draws on the 2014 Gog4Health anal-
ysis to summarize the overlap and gaps between
UHC and the principles underpinning the right
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to health care. Section three introduces UHC2030,
an increasingly influential global health actor, and
examines key UHC2030 documents to assess how
its goals and approach to advancing UHC address
gaps related to the right to health. Section four turns
to Kenya and Uganda to illustrate how UHC2030
efforts influence national and local level actions to
close these gaps by focusing on community partici-
pation, and how this can amplify ongoing efforts to
advance the right to health care.

Shifting goals and governance: from the
MDGs to the SDGs

The impact of the MDGs on advancing global
health goals by focusing on components of the right
to health was impressive, but progress was uneven.
The shift in global burden of disease from com-
municable to non-communicable was a factor in
mobilizing support for a broader post-MDG health
agenda.” The impact of uneven global attention
and progress was evidenced by the large upswing
in funding to communicable diseases in contrast
to smaller increases to non-communicable diseases
(see Table 1.*) While efforts to advance on broader
areas like health systems strengthening were fund-
ed, other vital areas, such as primary health care
and the importance of addressing the interconnect-
ed nature of rights, were not prioritized for funding
or institution-building.

The global consultations on the MDGs’ suc-
cessors saw a shift in the approach to global health,
with countries embracing a universal goal: one
for all countries, within a global framework that
recognized the interconnected nature of rights.”
The ensuing negotiations presented countries
with an opportunity to recommit to their legal

ACROSS THE UNITED NATIONS, 235-249

obligations under the International Covenant on
Economic, Social and Cultural Rights (ICESCR),
including Article 12, the right to the highest attain-
able standard of physical and mental health (right
to health).’ As Brolan et al.’s research documents,
the combination of political misgivings and con-
cerns about the practical translation of the right
to health into measurable targets contributed to it
lacking sufficient political traction to become the
post-2015 health goal .

In September 2015, the United Nations Gen-
eral Assembly (UNGA) agreed on the post-2015
development agenda, with a broadly framed health
goal, SDG 3, “Ensure healthy lives and promote
well-being for all at all ages,” and UHC as a target
(3.8) committing states to “Achieve universal health
coverage, including financial risk protection, access
to quality essential health-care services and access
to safe, effective, quality and affordable essential
medicines and vaccines for all.”™

Although the right to health did not emerge
as the post-2015 health goal, many global health
and rights scholars welcomed the new health
goal, focusing on the potential of UHC to deliver
progress on the right to health. Some, including
many Go4Health members, urged caution, noting
the importance of anchoring UHC in the right to
health to ensure that the process of delivering UHC
to diverse communities is aligned with rights-
based approaches.” Such an approach addresses
the tension between the aim of an internationally
agreed goal, UHC, with the expectation that health
efforts will be responsive to the specific needs
identified by a given community. The impor-
tance of anchoring UHC in the right to health is
that while it allows progress adapted to national
circumstances it requires a human rights-based ac-

TaBLE 1. Development assistance for health (DAH) by health focus area, 1990-2017

Health focus area Total in US dollars (billions)
Maternal, newborn, and child health 173.8
HIV and AIDS 141
Health systems strengthening/SWAPs 81.3
Malaria, TB, and other infectious diseases 69.3
Non-communicable diseases 9.6
|
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countability framework, community participation
in priority setting, and an overarching commit-
ment to non-discrimination.

UHC versus UHC anchored in the right to
health

This section draws on the 2014 GogHealth analysis
summarizing the overlap between the normative
elements of UHC and the obligations arising under
the right to health care. It highlights the areas that
UHC2030 needs to address to ensure that the UHC
priorities it advocates for are consistent with ad-
vancing the right to health care, thus contributing
to rights-based global health governance.

UHC: A powerful concept with no single
definition

Despite numerous UN resolutions, widespread
commitments to and praise for UHC, there is no
universally agreed definition; as GogHealth con-
cluded, “there is no single authoritative formulation
of UHC.” The flexibility of the concept is an ad-
vantage, allowing it to garner support from diverse
actors, but it also carries the risk that more politi-
cally and financially powerful voices, who may not
support a rights-based agenda, will exercise greater
influence over the priorities and process of advanc-
ing UHC.

The right to health in international law: Key
principles
State obligations to safeguard and realize health-re-
lated rights are enshrined in WHO’s Constitution
and in Article 12 of ICESCR. These obligations are
further clarified in General Comment 14, which
affirms that the right to health is a “fundamental
human right indispensable for the exercise of other
human rights,” and that “every human is entitled to
the enjoyment of the highest attainable standard of
health conducive to living a life in dignity.™

The right to health is not a right to be healthy
but the universal right to accessible, affordable, and
acceptable health care and the underlying deter-
minants of health. It imposes both national and
international legal obligations on States parties re-

quiring that health care is both comprehensive and
progressive in accordance with seven principles.
These include, first, the principle of progressive re-
alization, which requires that each state employs the
maximum of its available resources to advance the
right for all. Second, the principle of non-discrim-
ination requires that the availability, accessibility,
and quality of health care is universal and suffi-
ciently adaptable to suit all. Third, the public health
principle of cost-effectiveness, which needs to be
read in conjunction with non-discrimination, and
requires that states make choices about the health
care provided by allocating health resources so that
they benefit a larger part of the population (that
is, primary and preventive health care). Fourth,
participatory decision-making requires that states
develop a national public health strategy and plan
of action through an inclusive, participatory, trans-
parent process. General Comment 14 spells out
obligations regarding non-state actors including
the obligation to ensure that “coordinated efforts for
the realization of the right to health are maintained
to enhance the interaction among all the actors
concerned, including the various components of
civil society.™® Fifth, the process for developing the
national strategy and plan of action requires that
special attention be paid to the needs of those made
vulnerable or marginalized. This principle ensures
that if a particular health condition disproportion-
ately affects a vulnerable or marginalized segment
of the population it may be incumbent on the state
to include this condition in its health care strategy,
even if it fails the cost-effectiveness test. Sixth, the
minimum core obligations established in General
Comment 14 apply to all states, high or low income,
and include providing essential drugs, as from
time to time defined under the WHO Action Pro-
gramme on Essential Drugs and ensuring equitable
distribution of all health facilities, goods, and ser-
vices. The seventh principle is shared responsibility,
enshrined in Article 2(1) of ICESCR, according to
which States parties commit to “take steps, indi-
vidually and through international assistance and
co-operation, especially economic and technical,
to the maximum of its available resources, with a
view to achieving progressively the full realization
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of the rights recognized in the present Covenant
by all appropriate means...”.** This requires that
states in a position to assist are legally obliged to
engage in international assistance and cooperation
that prioritizes advancing, at a minimum, the core
obligations under the right to health.? This reflects
the understanding that development assistance for
health is an international human rights obligation,
not a matter of charity.”

Overlap between UHC and the right to health
care

Drawing on the key international legal documents
and authoritative opinions outlined above, Go-
4Health members compared the key normative
elements of the right to health care with those of
UHC and concluded that there was overlap on the
key right to health principles of progressive reali-
zation, non-discrimination, and cost effectiveness.
In assessing how UHC tracks with the right to
health principles of participatory decision making
and prioritization of vulnerable and marginalized
groups, there was less overlap. Specifically, the 2012
UNGA Resolution is imprecise regarding how to
ensure the relevant decision-making processes will
be participatory or that these processes will include
and prioritize the needs of vulnerable or marginal-
ized groups.*

UHC and the right to health care diverge most
with respect to the right to health care principles of
core obligations and shared responsibility. In terms
of minimum core obligations, the UNGA resolu-
tions and WHO documents are ambiguous as to
what framework should guide country decision
making when public funding shortfalls require de-
cisions as to what health care or medicines are to be
included in the national UHC plan. The 2012 WHO

ACROSS THE UNITED NATIONS, 235-249

Discussion Paper notes that UHC implies that
people “have access to all the services they need.”
This definition is too vague. Even in a high income
country like Canada, with a long UHC history, the
absence of universal coverage for necessary med-
icines continues to create barriers to access and is
arguably a violation of the country’s minimum core
obligations tied to the right to health.”

The commitment to the international legal ob-
ligation of shared responsibility to realize the right to
health care is largely absent from UHC documents.
The preamble of the 2005 UNGA Resolution includes
a reference to international assistance and the 2012
UNGA Resolution makes a vague and non-com-
mittal reference to “universal health coverage on the
basis of solidarity at national and international lev-
els.” GogHealth analysis clarifies that a definition of
UHC that does not include a commitment to shared
responsibility means that “in low and lower middle
income countries, UHC could mean access to a very
cheap and incomplete package, not including an-
tiretroviral AIDS treatment, for example.” The risk
of such an approach to UHC is that it may deliver
less for People Living With HIV and AIDS in those
countries than under the MDGs.

UHC2030: Origins, goals, and efforts to
advance the right to health

Coordinating global health efforts: evolving
from the MDG to the SDG era

In an effort to tackle problems related to diverse, un-
coordinated approaches to advancing human rights
and development in the MDG era, countries agreed
upon five aid effectiveness initiatives between 2005
and 2011. The first was the 2005 Paris Declaration

TaBLE 2. Comparing right to health care principles to UHC commitments

Right to health care principles

UHC commitments

Progressive realization Yes
Non-discrimination Yes
Cost-effectiveness Yes

Participatory decision making

Not so clear

Prioritizing vulnerable and marginalized groups

Not so clear

Minimum core obligations

Unrealistically broad (all health care needed)

Shared responsibility

Absent
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on Aid Effectiveness (Paris Declaration), which
prioritized country ownership and accountability,
clearer targets and indicators of success, a commit-
ment to harmonization among partners, alignment
with nationally prepared country strategies, and
mutual accountability for measurable outcomes.”

The 2007 International Health Partnership
(IHP+) aimed to put the principles of the Paris
Declaration into action by improving DAH coordi-
nation and effectiveness through bringing together
diverse actors committed to advancing on the health
MDGs in low income countries, including countries
in a position to assist, countries needing assistance,
civil society organizations, and multilateral orga-
nizations.?® It launched a global compact aimed at
building confidence among these stakeholders by
encouraging broad support across all partners for a
single national health strategy, a single monitoring
and evaluation framework, and a strong emphasis
on mutual partner accountability.>

IHP+ members, including WHO and the
World Bank, championed UHC as the SDG health
goal for advancing greater accountability, align-
ment, participation, and effectiveness. Following
the SDG launch, the IHP+ transformed into the
International Health Partnership for Universal
Health Coverage 2030 (UHC2030), a new global
health governance actor, aiming to
of health

« improve coordination

strengthening (HSS),

systems

TABLE 3. From IHP+/MDG era to UHC2030/SDG era

o strengthen and coordinate multi-stakeholder
dialogue and adhere to IHP+ principles,

« facilitate accountability for progress toward HSS
for UHC, and

o build political momentum for a shared vision
and advocate for sufficient, appropriate, and
well-coordinated resource allocation to HSS. *

Unpacking the UHC2030 approach

The UHC2030 Global Compact (Global Compact)
was launched in 2017 and requires UHC2030 part-
ners to advance the SDG objective of leaving no
one behind, by, inter alia, committing to equity,
non-discrimination, and a rights-based approach,
and secondly, assuring transparency and account-
ability for results* As Ogbuoji and Yamey observe,
the 2015 Addis Ababa Action Agenda and the Glob-
al Compact take the aid effectiveness agenda into
the SDG era?*

In April 2019, UHC 2030 issued its Six Asks
for the UN UHC Meeting (see Table 4), which echo
the language of the principles underpinning the
right to health (as explored in section 2).3

To dig deeper into the Six Asks, we examine
two key UHC2030 documents, the Global Com-
pact and the Joint Vision3* Given the importance
of civil society participation in advancing the right
to health care, we also examine the contributions
of the Civil Society Engagement Mechanism for
UHC2030 (CSEM), entitled “Civil society per-

2. Accountability

IHP+ UHC2030 Global Compact
Objective The health MDGs The health SDG (focus on health systems strengthening and UHC)
Scope Low- and middle-income countries All countries (universal)
Goals 1. Ensuring DAH is: 1. Leave no one behind: a commitment to equity, non-discrimination,
effective and a rights-based approach
aligned 2. Transparency and accountability for results
coordinated 3. Evidence-based national health strategies and leadership

4. Making health systems everybody’s business, through engagement
of citizens, communities, civil society, and private sector

5. International cooperation based on mutual learning, progress

in achieving and sustaining UHC, and development effectiveness
principles.

Signatories and | Primarily partner countries and bilateral donors,

Open for signature by all countries, governments, parliaments,

partners with multilaterals, philanthropic foundations. Civil | multilaterals, civil society, philanthropies, and the private sector.
society is represented on the Steering Committee but
cannot sign the compact.
|
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spective on how UHC can be reached by 2030”
(CESM-P)» The objective is to unpack how the
commitments and approaches to advancing UHC
in these documents address, or not, the key norma-
tive gaps outline in section 2, specifically the right
to health principles of participatory decision mak-
ing, prioritization of vulnerable and marginalized
groups, minimum core obligations, and shared
responsibility. This allows us to assess the extent
to which UHC2030 advances, or not, global health
governance that advances health rights.

Participatory decision making and prioritizing
vulnerable and marginalized groups

The right to health care requires that a national health
strategy and plan of action (a core obligation) is for-
mulated through an inclusive, participatory decision
making process that prioritizes the participation and
needs of vulnerable and marginalized groups.

The Joint Vision document highlights that a
human rights-based approach to promoting UHC
must address inequalities and exclusion, include in-
clusive health policies and programs, and mobilize
civil society (page 11). It emphasizes the importance
of systematically anchoring civil society partici-
pation in health systems-strengthening activities
to enable people-centered health services (page
22). Additionally, it references the importance of
multi-stakeholder dialogue with communities and
civil society, “including in particular organizations
representing disease-affected or marginalized and
vulnerable groups, as well as the private sector for
developing implementing and monitoring national
health strategies.” (page 22) Thus the norms ad-
vanced in the Joint Vision do not fully reflect the
human rights principle of prioritizing vulnerable
and marginalized groups because, as noted above,

TABLE 4. The Six Asks

ACROSS THE UNITED NATIONS, 235-249

vulnerable and marginalized groups are listed as
one of several stakeholders to be consulted, which
is not the same as prioritization.

The Joint Vision states that “progressive path-
ways towards universality may require policies and
strategies addressing trade-offs between coverage
and equity to ensure that people who have not ac-
cess to affordable quality services gain at least as
much as those who are better off at every step of
the way toward universal coverage.” (page 10) Pro-
gressive pathways towards universality is not the
same as committing to policies and programs that
deliver the “progressive universalism” referenced
by Horton and Das, which aligns with the right
to health principle of prioritizing vulnerable and
marginalized groups.

The Global Compact reiterates the principle
that “progressive pathways towards universality
that endeavor to first reach the most vulnerable and
marginalized population groups are key to ensure
no one is left behind.” However, Global Compact
signatories do not commit to put in place an in-
clusive participatory process to develop a national
strategy that reflects the essential health needs of
the vulnerable and marginalized. They do commit
to “evidence-based national health strategies and
leadership, with government stewardship to ensure
availability, accessibility, acceptability and quality
of service delivery,” and making “health systems ev-
erybody’s business” through engaging with citizens,
communities, civil society, and the private sector.

An evidence-based national health strategy is
not the same as a national health strategy that has
been developed in partnership with diverse com-
munities, including those that are marginalized.
Further, government stewardship does not ensure
that the needs of vulnerable and marginalized

Ensure political leadership beyond health

Commit to achieve UHC for healthy lives and well-being for all at all stages, as a social contract

Leave no one behind

Pursue equity in access to quality health services with financial protection

Regulate and legislate

Create a strong, enabling regulatory and legal environment responsive to people’s needs

Uphold high-quality health
in public institutions

Uphold quality primary health care (PHC) as the backbone of UHC and an entity that creates trust

Invest more, invest better

Sustain public financing and harmonize health investments

Move together

Establish multi-stakeholder mechanisms for engaging the whole of society for a healthier world
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populations will be prioritized. In some countries,
the relationship of minority communities with the
government may be tainted by the legacy of oppres-
sion, and/or the government may be the source of
their exclusion and vulnerability, as is the case with
many migrant communities the world over. The
commitment to “engagement of citizens, commu-
nities, civil society and private sector” is weaker
than the requirements of the right to health. In the
absence of a commitment to meaningful, inclusive
broad-based consultation processes and input into
designing a national health strategy, the priorities
in the national health strategy risk reflecting and
amplifying entrenched asymmetries of power. The
commitment to making health systems everybody’s
business is not the same as committing to the right
to health care principle of a national public health
strategy and plan of action that is “devised, and pe-
riodically reviewed, on the basis of a participatory
and transparent process” as required under Gener-
al Comment 14.

In line with the Global Compact and Joint
Vision, the CSEM-P insists on the importance of
accountability and emphasizes that because health
is a human right, policies to advance UHC must en-
sure that no one is left behind. It goes further in its
commitment to progressive universalism, stating
“civil society groups believe that UHC policies need
to ensure that populations most in need are target-
ed first, with appropriate and inclusive services.” It
also argues for multi-level (local to global) advocacy
and engagement with marginalized groups to en-
sure that “future national health plans and policies
assess which populations are currently left behind
and have insufficient access to health services and
explicitly target those populations most in need.”
The CSEM-P therefore calls for civil society across
all sectors (not just health- or UHC-focused) to
engage in ensuring that national health plans are
clearly focused on the multiple barriers that ob-
struct access to health care.

Significantly, the CSEM-P highlights that the
importance of community involvement goes be-
yond informing health decision making, but that
it should also contribute towards accountability
and transparency across all the stakeholders. Such

involvement should see civil society engaged in de-
cision making processes across the different levels,
including national and district, “to monitor prog-
ress against outcomes towards UHC including the
health budget and ensure adherence to commit-
ments.” The CSEM-P also raises the mechanism
of social-led accountability, advocating for its
strengthening to contribute towards the integrity
of the health system and to deal with the problem
of corruption, which drains resources.

The CSEM-P document is the only UHC2030
document that reflects the transformation in
thinking required to implement a rights-based
approach to advancing the right to health care, as
it recognizes the depth and breadth of engagement
needed. The commitments and processes outlined
in the Joint Vision, Global Compact, and Six Asks
do not yet make this transformative leap but are
steps on the path.

Minimum core obligations

Like UHC, the concept of minimum core obli-
gations has its own conceptual and definitional
challenges?” Clearly it is not within UHC2030’s
mandate to engage in the discussion on the scope
of the minimum core obligations under the right
to health. However, to advance the right to health
care, UHC2030’s approach to advancing UHC
should advocate prioritizing the minimum core
obligations under the right to health. The Six Asks
is silent on this. The Joint Vision highlights the
importance of a rights-based approach, noting that
“a human rights-based approach provides not only
a framework for accountability but also for devel-
opment of inclusive health policies and programs,
and for mobilizing civil society to achieve the right
to health” (page 11), and the Global Compact com-
mits signatories to a rights-based approach. The
CSEM-P emphasizes the importance of increasing
budgets for health needs through mandatory and
fair pooling mechanisms and removing financial
barriers to accessing essential care packages. Ac-
cordingly, the CSEM-P argues that “primary health
care linked to essential health services packages
should be given priority.” Countries need to define
their essential care packages at the national level,
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and these should be accompanied with “a concrete
plan to ensure the removal of direct cash payments
as an urgent measure.” The key questions to address
here are: how will UHC2030 engage with the issue
of what health care services and medicines are in-
cluded? Who is covered?® We shall use the example
of HIV and AIDS to unpack this challenge.

Many HIV and AIDS advocacy and empow-
erment groups are concerned with the extent to
which HIV and AIDS programming and services
will be integrated into national UHC benefits pack-
ages® Two key interrelated issues impact on how
this question is answered. The first is who decides
and the second is how they decide, which brings us
back to the interrelated human rights principles of
participatory decision making and prioritization of
vulnerable and marginalized groups. The second
issue, addressed below, centers around shared re-
sponsibility and the extent and reliability of global
commitments to fund UHC that includes access to
treatment for HIV and AIDS.

National level determinations of what falls
into the category of UHC risk undermining the
progress on access to HIV and AIDS services and
medicines. If national health plans to advance UHC
include and prioritize the concerns of vulnerable
and marginalized groups, then affordability and
access to HIV and AIDS-related services should
continue to be prioritized.

Shared responsibility

GogHealth research identified the human rights
obligation of shared responsibility for advancing
the right to health as a lacuna in UHC definitions
and programming. Clearly, the importance of DAH
for advancing UHC in many countries will contin-
ue to decrease throughout the SDG era. Yet, for the
foreseeable future, many low-income countries will
need to rely on DAH to fund efforts to advance on
UHC. A July 2019 World Bank study argues that
closing the substantial UHC financing gap in 54
low- and lower middle-income countries will re-
quire a strong mix of domestic and international
investment, including a sizable increase in DAH.*
In addition, many countries will be facing the chal-
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lenge of increased reliance on domestic financing
for their entire health budget as they “transition”
to middle-income status and lose access to DAH
and international funding for their HIV and AIDS
response.* The human rights obligation of shared
responsibility for advancing the right to health
is not acknowledged in either the Six Asks or the
three UHC2030 documents.

With regards to domestic financing, the
UHC2030 Compact and the Joint Venture take
their lead from the Addis Ababa Agenda for Action,
which focuses on the importance of mobilizing
domestic resources and increasing public financ-
ing. These commitments are in line with domestic
component of the right to health. The CSEM-P
highlights that “civil society strongly supports
progressive domestic resource mobilization to
ensure progress towards UHC and Health System
Strengthening ” The CSEM-P requires govern-
ments to “progressively increase their investment
in health and move towards the proposal of allocat-
ing at least 5% of annual GDP as government health
care expenditure.” This suggests a shift away from
the Abuja approach that required governments to
commit 15% of the national budgets towards health.
This is a significant change that deserves monitor-
ing, as many African countries have been pushed to
focus on the Abuja target, which is not yet achieved
by many.

With respect to the international component
of shared responsibility, the Six Asks and the Joint
Vision (page 17) recognize that DAH is complemen-
tary to domestic resources, noting the importance
of alignment and effectiveness. This is in contrast
to the weak language in the UHC2030 Compact,
where partners simply reiterate their “commitment
to the principles and behaviours of effective devel-
opment cooperation.” No attention is paid to the
obligation of engaging in technical assistance and
cooperation as required under the right to health.
The documents are also silent on the Overseas
Development Assistance commitment of 0.7% of
GNI and the consequences of the flat-lining of the
volume of DAH in combination with the ability (or
inability) of countries to mobilize more domestic
resources.*> As Haakenstad et al note, “a large gap
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exists between available financing and the funding
needed to achieve global HIV/AIDS goals, and sus-
tained and coordinated effort across international
and domestic development partners is required to
end AIDS by 2030.™

The Six Asks move even further from a rights-
based approach, stating, “Countries need to adapt
to transition from external funding that aim to
increase effective coverage of priority interventions
toward achieving and sustaining UHC.” Further,
it advocates for a global public goods approach as
opposed to a rights-based approach when it states
that countries should “Invest in global and regional
public goods including universal access to essential
medicines, vaccines, technology and emergency
preparedness.” If countries use a global public goods
framework to establish health funding priorities,
then the funding of health programs and policies
will reflect the interests of wealthy countries, rather
than those of countries requiring assistance. This
is at odds with the human rights-based approach.*

The CSEM-P also remains stuck in the logic
of donors and aid, as opposed to the recognition of
shared responsibility as a human rights obligation.
It states: “Donor governments, however, also have
a crucial role to play in providing their fair share to
achieve SDG 3.8 fully aligned with countries’ plans,
in line with the aid effectiveness principles and the
WHO recommendation of funding levels not below
0.1% of GNI.” This language does not reflect a right
to health understanding of the legally binding obli-
gations of countries in a position to assist.

How UHC2030 can amplify Ugandan and
Kenyan UHC efforts

This assessment now turns to examining how the
UHC2030 commitments and approach to advanc-
ing UHC can complement efforts to advance the
right to health in Uganda and Kenya. Both are
UHC2030 partner countries and States parties to
numerous international human rights treaties,
including ICESCR. We draw on two recent civil so-
ciety studies on health rights, which focused on the
challenges related to advancing on the principles
of participatory decision making, prioritization

of vulnerable and marginalized groups, and the
minimum core, and supplement these with devel-
opments in 2019.%

Kenya

In Kenya, access to health care is both a constitu-
tional imperative and an administrative policy;
this offers a unique opportunity to interrogate how
the current administration has interpreted its
constitutional obligation in light of its UHC2030
engagement. The right to health is enshrined in the
Kenyan Constitution, which states: “Every person
has the right to the highest attainable standard of
health, which includes the right to healthcare ser-
vices, including reproductive health.”® To achieve
this right, the current government adopted UHC as
one of four priority agendas, aiming for all persons
in Kenya to be able to use the essential services they
need for their health and wellbeing through a single
unified benefit package, without significant finan-
cial risk, by 2022.# Through UHC, the state has
committed to subsidize 100% of costs on essential
services and reduce medical out of pocket expenses
by 54% as a percentage of household expenditure.*

In December 2018, the first phase of UHC
rolled out in four counties (Kisumu, Nyeri, Macha-
kos, and Isiolo) with the goal of scaling up to all 43
counties after the first year.#* The rollout of the pilot
phase has resulted in the Kenyan president, Uhuru
Kenyatta, receiving the UHC Political Leadership
award>* Despite this international acclaim, we
shall outline below how both the priority setting
and pilot phase selection process fell short in terms
of the imperative of participatory decision making
processes.

Priority setting is a key component of UHC
because states have to make choices about what
and how to finance healths' From a human rights
perspective, this process should be equitable,
participatory, transparent,
and accountables* The health system has to be
understood as part of democratic governance and

non-discriminatory,

thus the questions to be answered are not merely
technical but require active participation of citizens
in decisions regarding their health, a key principle
of the right to health care In this respect, the Ken-
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yan experience of rolling out UHC is illustrative
of the normative gaps between the commitments
under UHC2030 (Joint Vision and the Global
Compact) and the international framework on the
right to health, as well as the Kenyan framework
on participatory decision making as captured in
national values’* The decision as to what should
form a priority when selecting pilot counties was
not taken in a participatory manner and the basis
for the decisions was communicated mainly after
the pilot counties had been chosen. The choice of
the UHC pilot counties suggests selection criteria
that lean heavily towards curative medicine, a le-
gitimate choice but one taken without appropriate
consultation® The counties selected for the pilot
phase include one with a prevalence of communi-
cable diseases (malaria and HIV in Kisumu); one
with non-communicable diseases (hypertension,
diabetes, and cancer in Nyeri); another with a
high incidence of injuries caused by road accidents
(Machakos); and one with a high maternal mortal-
ity ratio (Isiolo)* Many Kenyan government UHC
documents refer to essential health care services,
however; the definition of essential health care ser-
vice remains unclear and was not communicated
before the rollout of UHC. Enabling citizens and
civil society to meaningfully participate in rank-
ing and criteria for priorities is time consuming,
expensive, and challenging given the information
asymmetries and the diverse interests, but it is fun-
damental to a rights-based approach and necessary
for accountability, transparency, and legitimacy in
decision making” At present, there is no guidance
on definitions, and no public discourse to outline
the essential components of health care in Kenya.
The consequences of failing to democratize
the process of priority setting and decision making
regarding the right to health and access to health
care were apparent at the Third UHC Conference
in Kisumu County on May 15-17, 2019. The first
problem relates to participatory decision making.
The final conference communique seeks to demon-
strate that a consensus was reached between the
government and other stakeholders, including civil
society, yet many civil society participants were
prevented from participating. Further, the final
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communique did not take into account the position
statement of 26 civil society organizations working
with Kisumu County communities, who were not
given the opportunity for meaningful participation
in the process®

The second problem relates to the sequencing
of the rollout of UHC in Kisumu. The conference
took place in May 2019, yet residents had begun
registering for UHC in January 2019 In January,
the policy basis for the registration process was not
in place and the government had not shared any in-
formation to allow residents to make an informed
decision on their health.

Finally, the participation of marginalized and
vulnerable groups was lacking. Kisumu County
was chosen as a pilot county because of the high
burden of communicable diseases (HIV and
malaria), but there is no evidence from the com-
munique to underscore or amplify the voices of
marginalized groups (such as women, sex workers,
adolescent girls and young women, and men who
have sex with men). This notable exclusion raises
concern that the needs of these communities will
not be prioritized and the objective of addressing
health equity may fall short as a result.

One of the primary reasons for the devolution
of health in Kenya was to bring decision making
closer to those affected by the decision. However,
the manner in which UHC has thus far rolled out
mimics the paternalistic past, with the national
government making decisions and merely commu-
nicating them to counties for implementation. The
counties also appear to be playing the role of im-
plementer and not assuming their role as a separate
government responsible for delivering on the right
to health and respecting the national values.

The failure to engage in the appropriate
county-level consultations risks the legitimacy of
the entire UHC campaign. This approach is not in
line with UHC2030 commitments, and UHC2030
could play a role in bringing diverse stakeholders
together to try to reorient the Kenyan UHC2030
on a legitimate path that reflects the right to health
commitments in the constitution. As currently
framed, the path to UHC in Kenya is a heavily po-
liticized objective that has been prioritized without
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consultations at the appropriate political level.

Uganda

In Uganda, both participation in decision making
and the prohibition of discrimination against vul-
nerable and marginalized groups are constitutional
rights.® The National Health Policy and the Health
Sector and Development Plan call upon the govern-
ment to actively promote community participation
in health service delivery and management by
empowering communities, households, and indi-
viduals to take greater responsibility for their own
health and the management of local health services.
Despite these progressive constitutional and policy
provisions, sections of the Ugandan population
continue to witness and experience discrimination
and poor service delivery. As Mulumba et al. have
noted, a key reason for the poor health of persons
with disabilities and the elderly is “political side-
lining, discrimination and inequitable access to
health services.™ It is therefore important that the
commitments towards nondiscrimination and ad-
dressing the needs of the vulnerable move beyond
policy commitments to actualization.

For Uganda, the value of UHC 2030 is tied to
how it “cements the role of civil society in holding
governments to account for what they have prom-
ised to deliver” vis a vis financing, as called for in
the CSEM-P.* The principles included in the Joint
Vision and Global Compact need to move from
theory to implementation at the country level, in-
cluding through means like the CSEM.

The participatory structures for communi-
ties in the health system in Uganda include health
committees for the management of health facilities
which Mulumba et al. have described as “having
a potentially significant role in ensuring effective
participation of communities in the provision of
health services.” However, these committees “can
only play their role of promoting participation as
an integral part of the right to health and improve
health care delivery where they have the requisite
education, training, and tools.”™* This suggests that
UHC2030 needs to pay special attention to the role
of such participatory structures at the national level.

With respect to the principle of minimum

core obligations, Uganda’s national health policy
provides for the Uganda National Minimum Health
Care Package (UNMHCP) defined as “the most
cost-effective priority healthcare interventions and
services addressing the high disease burden that are
acceptable and affordable within the total resource
envelope of the sector.™ The government’s policy
objective is ensuring “universal access to quality
UNMHCP consisting of promotive, preventive,
curative and rehabilitative and palliative services
for all prioritized diseases and conditions, to all
people in Uganda, with emphasis on vulnerable
populations.™® While the policy does not present
the UNMHCP as a rights issue, it emphasizes the
need to ensure that “all people in Uganda, both
users and providers of health services, understand
their health rights and responsibilities through
implementation of comprehensive advocacy, com-
munication and social mobilization programs.™”
This has various implications for the UHC 2030
agenda. For example, UHC2030 efforts need to
connect with the country level to ensure progressive
and sustained implementation of the UNMHCP as
spelled out in the national constitution, policies,
and plans.

Active engagement of UHC2030 with the
Global Compact pledge of

building and expanding equitable, resilient and
sustainable health systems, funded primarily by
public finance, and based on primary health care,
that deliver integrated, comprehensive people-
centered and quality health services for all, while
taking necessary measures to protect households
from financial hazards due to health expenditures

could help Uganda advance on its core right to
health commitments related to maternal mortality.
The Ugandan government is subject to a constitu-
tional challenge for failure to provide the essential
maternal health commodities listed in the UNMH-
CP. Through a constitutional petition, the Ugandan
civil society group CEHURD and others have ar-
gued that the non-provision of basic indispensable
maternal health commodities in government health
facilities is inconsistent with the constitution and
a violation of its right to health obligations.*® This
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case also argued that the high number of prevent-
able maternal deaths (the 2015 maternal mortality
ratio stood at 343 deaths per 100,000 live births) is
also caused by the government’s non-provision of
the basic minimum maternal health care packag-
es, constituting a violation of the right to health.*®
While the Constitutional Court upheld a prelimi-
nary objection on the courts incapacity to interpret
the matter before it because of the ‘political ques-
tion doctrine’, the Supreme Court overturned this
decision and held that it was the duty of the court
to “to interpret what amounts to taking all practical
measures to ensure the provision of basic medical
services.””° The Supreme Court further argued that
“the court should be able to receive evidence on
the measures being taken by government to satisfy
itself that they fall within objective XX.”"

While this matter is still before the court, the
Supreme Court decision suggests how UHC2030
could work with civil society and the Ugandan
government to ensure that the government prior-
itizes what needs to be done at the country level to
fulfill its constitutional right to health obligation to
provide basic medical care. In this way, UHC2030
could demonstrate leadership in global health gov-
ernance that advances health rights.

Conclusion

From a health rights perspective, there is a need
to continue interrogating how progress on UHC
will be pursued by different global health actors to
assess whether or not it advances rights-based glob-
al health governance. If embedded in the right to
health and subjected to the constant interrogation
of civil society partners, it has the potential to trans-
form the lives of millions of people by ensuring that
no one is left behind. Without the anchor of rights,
a purely technical approach to advancing UHC
risks mirroring the global and national patterns of
exclusion and injustice that flow from the colonial
era. The nature of the process of deciding national
UHC packages, ongoing shortfalls in domestic
financing, and a retreat from international engage-
ment and funding from wealthy countries are likely
to become the key points of struggle around issues
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of affordability and inclusion. From a human rights
perspective, this is where civil society will be very
important in ensuring that UHC is compliant with
demands regarding the right to health. The chal-
lenge for UHC2030 partners in the coming years
will be overcoming the gaps between UHC, and
UHC anchored in the right to health care, so that
it ensures that its demands for UHC contribute to
advancing the right to health care for all.
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The Challenge of Interdisciplinarity in
Operationalizing the Right to Health
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Abstract

Interdisciplinary collaboration between the health and human rights communities is essential to
operationalize the right to health. In practice, however, such collaboration has been infrequent. As
noted by Jonathan Mann et al., the fields of health and human rights have “differing philosophical
perspectives, vocabularies, professional recruitment and training, societal roles, and methods of
work.” These differences have posed barriers to interdisciplinary collaboration. This article focuses on
interdisciplinarity—especially between health and human rights communities—as key to realizing the
right to health. Drawing on interviews with experts on health and human rights, the article explores the
challenges of interdisciplinarity at the Office of the High Commissioner for Human Rights (OHCHR),
the United Nations (UN) agency charged with mainstreaming human rights, including the right to
health, across the UN system. To operationalize the right to health, experts perceive the need (1) to move
beyond legalistic concepts of the right to health; (2) to enhance appreciation of the right to health across
UN agencies; (3) to employ health professionals at the OHCHR; (4) to develop deep expertise on the right
to health to advise on operationalization; and (5) to understand the right to health as an expanded right

that includes the social determinants of health.

GILLIAN MACNAUGHTON, JD, MPA, DPhil, is Associate Professor in the School for Global Inclusion and Social Development at the University of
Massachusetts Boston, USA.

MaRIAH McGILL, BA, JD, is a Legal Fellow at the Program on Human Rights and the Global Economy at Northeastern University School of Law,

USA.

Please address correspondence to Gillian MacNaughton. Email: gillian.macnaughton@umb.edu.

Competing interests: None declared.

Copyright © 2019 MacNaughton and McGill. This is an open access article distributed under the terms of the Creative Commons Attribution
Non-Commercial License (http://creativecommons.org/licenses/by-nc/4.0/), which permits unrestricted non- commercial use, distribution, and
reproduction in any medium, provided the original author and source are credited.

DECEMBER 2019 VOLUME 21 NUMBER 2 Health and Human Rights Journal

251



G. MACNAUGHTON AND M. MCGILL / HUMAN RIGHTS FOR HEALTH ACROSS THE UNITED NATIONS, 251-262

Introduction

Scholars and practitioners working to advance the
right to health have long recognized that interdis-
ciplinary collaboration between the health and
human rights communities is essential to realize
the right to health for all. In practice, however, such
collaboration, has been infrequent. As Mann et al.
noted in the first issue of the Health and Human
Rights Journal in 1994, the fields of health and
human rights have “differing philosophical per-
spectives, vocabularies, professional recruitment
and training, societal roles, and methods of work.™
Moreover, the concepts of health, human rights,
and the right to health are complex and continually
evolving.? Health workers not familiar with the
right to health may view rights as primarily a basis
for litigation and therefore shy away from them.
Human rights practitioners may have little appreci-
ation for the extent to which health is implicated in
the realization or violation of all human rights. In-
deed, a history of conflicts between practitioners in
medicine and law, as well as between public health
officials and civil liberties advocates, may prejudice
human rights and health communities against each
other3 Yet both the health and human rights com-
munities are centrally concerned with improving
human well-being.

Further, there is no possibility of realizing the
right to health for all without human rights experts
who focus on and develop expertise on the right to
health, as well as health professionals in both public
health and medicine who understand and integrate
human rights generally and the right to health
specifically into their work. Indeed, only through
interdisciplinary collaboration between scholars
and practitioners in a wide range of social sciences
can we mainstream the right to health into policies,
planning, institutions, management practices, pro-
grams, projects, and operations. And only through
mainstreaming the right to health into all aspects
of society can we fully operationalize the right to
health. While some progress has been made in
the 25 years since Mann and colleagues published
their article, the problem remains that few health
professionals today understand and use the right to
health in their work, and few human rights lawyers

and practitioners today understand and appreciate
the right to health.

In his 2005 address to the United Nations
Commission on Human Rights, Kofi Annan stated:

The cause of human rights has entered a new era.
For much of the past 60 years, our focus has been
on articulating, codifying and enshrining rights.
That effort produced a remarkable framework of
laws, standards and mechanisms—the Universal
Declaration of Human Rights, the international
covenants, and much else. Such works needs to
continue in some areas. But the era of declaration
is now giving way, as it should, to an era of
implementation.*

While the “era of declaration” called specifically for
philosophers and legal scholars to conceptualize
and draft human rights instruments, the “era of
implementation”—or operationalization—requires
interdisciplinary collaboration with health profes-
sionals and experts in many more fields. Only with
diverse expertise can we solve the complex puzzles
necessary to operationalize the right to health.
Only through interdisciplinary collaboration can
we mainstream the right to health into all United
Nations (UN) entities and all sectors of government.

The Office of the High Commissioner for
Human Rights (OHCHR) is the division of the
UN responsible for mainstreaming human rights,
including the right to health, across the UN system,
and it also takes a lead role in advising governments
on implementing the right to health in national
contexts. For this reason, this article focuses spe-
cifically on the opportunities and challenges of
interdisciplinarity faced by the OHCHR in opera-
tionalizing the right to health. Paul Hunt, former
Special Rapporteur on the right to health, has
recently noted that “human rights mainstreaming
requires that those working in the field of health
and human rights listen to, and learn from, each
other with a view to enhancing the rights, dignity,
and well-being of individuals, communities, and
populations.” He has “the impression that the High
Commissioner and OHCHR have approached their
mainstreaming mandate with vigor and made
notable progress, despite major structural and fi-
nancial constraints.™
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In 2018, the authors of this article published
a chapter on the evolution of the right to health at
the OHCHR that drew on (1) archival records of
the publications and initiatives related to the right
to health at the OHCHR; (2) the annual reports of
the High Commissioner for Human Rights on the
activities of the OHCHR; and (3) semi-structured
interviews with 20 experts on the right to health
(or economic and social rights more generally),
including 10 current and former employees of the
OHCHR and 10 external experts who have worked
with the OHCHRY In that chapter, we identified
four factors that have affected the mainstreaming
of the right to health at the OHCHR since 1994. On
the positive side, there has been increasing accep-
tance of economic and social rights as real human
rights, and there have been right-to-health cham-
pions among OHCHR leadership. On the negative
side, the OHCHR has extremely limited capacity
and resources for its global human rights mandate,
and it faces considerable challenges in moving be-
yond legal conceptualization to operationalization
of the right to health in practice.®

In this article, we expand on the last of these
factors to discuss in more depth the challenge of
interdisciplinarity in the OHCHR’ operation-
alization of the right to health. We draw on the
burgeoning literature on interdisciplinarity and
human rights and the data (archival records, annu-
al reports, and interviews) we collected for the 2018
chapter. Additionally, we draw on four follow-up
interviews conducted in July 2019 with interviewees
(both inside and outside the OHCHR) concerning
the entity’s recent work on the right to health,
specifically the impact of the 2018 Framework of
Cooperation between OHCHR and the World
Health Organization (WHO) and the change of
High Commissioner for Human Rights in 2018. The
article, therefore, both narrows in on the question
of interdisciplinarity and updates our previous
work on the right to health at the OHCHR.

Following this introduction, the article
proceeds in three parts. First, it provides a brief
overview of the structure of the OHCHR and where
the work on the right to health falls within that
structure. Second, it reviews literature on interdis-

ciplinarity and human rights, focusing specifically
on the right to health. Third, with the background
on the OHCHR and interdisciplinarity, it examines
the opportunities and challenges faced by OHCHR
employees in carrying out interdisciplinary and in-
ter-organizational work to operationalize the right
to health.

Office of the United Nations High
Commissioner for Human Rights

The 1993 World Conference on Human Rights ad-
opted the Vienna Declaration and Programme of
Action, which recommended that the UN General
Assembly consider “the question of the establish-
ment of a High Commissioner for Human Rights
for the promotion and protection of all rights.™
Later that year, the General Assembly adopted a
resolution creating the post and affirmed that the
High Commissioner was responsible for protecting
and promoting civil and political, and econom-
ic, social, and cultural rights alike." Initially, the
OHCHR was housed in Geneva and employed six
staft.? Today, it employs more than 1,300 people,
the majority at the head office in Geneva, and oth-
ers in OHCHR regional or country offices and in
UN field presences across the globe.™

Broadly, the mandate of the OHCHR is to pro-
tect and promote human rights around the world.*
The OHCHR has four areas of responsibility. First,
it supports the UN human rights mechanisms in-
cluding the Human Rights Council, the 10 human
rights treaty bodies, and the 57 Special Procedures
(including the Special Rapporteur on the right to
health).’> For example, in 2018, the OHCHR orga-
nized a consultation on mental health and human
rights at the request of the Human Rights Council.®®

Second, the OHCHR develops policy guid-
ance, tools, trainings, and methodologies to
provide member states and civil society with prac-
tical approaches to implementing human rights.”
Recent examples include Human Rights, Health
and Poverty Reduction Strategies, published in
2008, and Reproductive Rights are Human Rights: A
Handbook for National Human Rights Institutions,
published in 2014.®
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Third, the OHCHR advises UN agencies
on mainstreaming human rights into all their
programs. Through UN inter-agency bodies and
activities, the OHCHR has advised, for example, on
mainstreaming human rights into the Sustainable
Development Goals, gender equality and human
rights into multilateral environmental agreements,
and disability rights across the UN system.” Re-
cently, in September 2019, the OHCHR was closely
involved in the high-level meeting on universal
health coverage held at the UN General Assembly.>

Fourth, as of 2018, the OHCHR operated 17
country offices and 12 regional offices, and sup-
ported 77 field presences.? In the field, the OHCHR
helps UN country teams and governments respond
to crises, draft legislation, train government of-
ficials, and implement recommendations of the
human rights mechanisms.?? For example, in 2018,
through its Colombia office, the OHCHR provid-
ed technical support that enabled the governor of
Amazonas and indigenous communities to reach
agreement to advance the implementation of a
comprehensive intercultural health system.

All four areas of OHCHR responsibility
involve interdisciplinary work. Thus, an interdisci-
plinary team to work on the right to health would
be ideal. Currently, however, the OHCHR employs
one staff member whose sole focus is on the right
to health, as well as one staff member to assist the
Special Rapporteur on the right to health in car-
rying out his independent mandate. Nonetheless,
because health issues are often interconnected with
other rights, staff assigned in other areas—such
as children’s rights, women’s and gender rights,
environmental rights, and the Sustainable Devel-
opment Goals—also engage the right to health in
their work. OHCHR staff employed in country and
regional offices also regularly engage in health-re-
lated work.

In recent years, one particular focus of the
OHCHR has been on the health rights of women,
children, and adolescents. In 2016, the OHCHR
established, in collaboration with WHO, the
High-Level Working Group for Health and Human
Rights of Women, Children and Adolescents.** The
purpose of the High-Level Working Group was to

secure national and international political support
for the implementation of the human rights-relat-
ed measures of the Global Strategy for Women’s,
Children’s and Adolescent’s Health (2016-2030).%
After a year-long consultation with more than
200 individuals and organizations, the High-Level
Working Group issued a report in 2017.2° In its re-
port, the working group notes that health cannot
be improved without human rights and asserts the
need for sustained, committed leadership at the
national and international level to secure human
rights to and through health.”

The recommendations in the 2017 report are
divided into three areas. First, creating an enabling
environment includes recommendations to uphold
the right to health in national law and address
human rights as determinants of health.?® Second,
partnering with people includes recommendations
on enabling people to claim their rights and em-
powering human rights advocates and defenders.>
Third, strengthening evidence and public account-
ability focuses on collecting rights-sensitive data
and reporting systematically on health and human
rights.® Additionally, the report called on the
OHCHR and WHO to launch a joint program of
work to support the implementation of these rec-
ommendations at the regional and country level.s

In November 2017, the OHCHR and WHO
signed a framework of cooperation to implement the
recommendations of the working group and deep-
en collaboration between the two organizations.
Specifically, the framework pledges the two orga-
nizations to collaborate in the following areas: (1)
supporting the advancement of international norms
and standards for the realization of the right to
health; (2) advancing national-level implementation
of human rights standards; (3) enhancing the capac-
ity of member states and other national partners to
monitor health and human rights; and (4) cooper-
ating in research and development of guidance to
address priority areas related to health and human
rights.33 WHO and the OHCHR have worked to-
gether in the past, but the framework of cooperation
ushers in a new, deeper relationship between the two
organizations and may foster more collaboration
between public health and human rights profession-
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als. As the Working Group report points out, such
collaboration is important because it can “expand
the ways in which problems are identified, deepen
analysis, strengthen the setting of priorities and tai-
lor more effective interventions.”™*

The OHCHR's efforts to strengthen collabora-
tion with public health and medical professionals
may also be supported by the appointment of Mi-
chelle Bachelet as the new High Commissioner for
Human Rights in September 2018. Bachelet is the
former president of Chile and was the first director
of UN Women. Notably, Bachelet has a medical de-
gree with a specialization in pediatrics and public
health, making her the first High Commissioner
with a health background.ss A High Commissioner
with expertise in health has a unique perspective
and experience that could help to operationalize
the right to health. Although it is too soon to know
the impact of Bachelet’s appointment, her strong
background in both health and human rights is a
promising development.

Interdisciplinarity in human rights
research and practice

Since the 1970s, there has been increasing interest in
interdisciplinary research, theory, knowledge, and
education3® Dictionaries define “discipline” as a
field of study or a branch of knowledge, instruction,
learning, or education.*” A more specific definition
is a “self-contained and isolated domain of human
experience which possesses its own community of
experts.® In contrast, “[ijnterdisciplinarity’ is a
synthesis of two or more disciplines, establishing
a new level of discourse and integration of knowl-
edge.™ For example, interdisciplinary researchers
developed new treatments for cancer by combining
medicine with nuclear physics.#° New disciplines,
such as biochemistry, may eventually emerge from
interdisciplinary work.# Unlike interdisciplinarity,
“multidisciplinarity” juxtaposes disciplines but does
not integrate them—for example, a series of lectures
on a topic by people in different disciplines.+
Interdisciplinary research and knowledge
also presents many opportunities to improve
human well-being. In his article “Ten Cheers for

Interdisciplinarity,” Moti Nissani argues that
combining disciplines provides opportunities for
creative breakthroughs, aids in addressing com-
plex or practical problems, emphasizes the unity
of knowledge, allows for flexibility in research,
and contributes to social change.®* Similarly, Ber-
nard Choi and Anita Pak maintain that teamwork
involving multiple disciplines helps resolve re-
al-world problems, provide different perspectives
on a problem, create a comprehensive theory-based
hypothesis for research, develop consensus guide-
lines for complex diseases and conditions, and
provide comprehensive health care services and
health education.*

There are challenges to interdisciplinarity as
well. An interdisciplinarian is unlikely to be able
to master multiple disciplines as well as a specialist
can master one discipline.* A jack of all trades will
likely be a master of none.*¢ Additionally, it is very
demanding for the interdisciplinarian—in terms of
time and intellectual energy—to keep up in more
than one discipline.#” Further, while a broader
interdisciplinary perspective may lead to new per-
spectives and new knowledge, it may also provide
more opportunities for mistakes. Finally, interdis-
ciplinary research teams may call for collaboration
of experts in different disciplines who have differ-
ent ways of thinking and communicate in different
languages, which is “a notoriously difficult under-
taking.™® Despite these challenges, in recent years
there has been a surge of interdisciplinary research,
practice, and education.

Human rights is an interdisciplinary concept
par excellence.# While human rights was dominat-
ed largely by philosophers and lawyers in the first
several decades after the establishment of the Unit-
ed Nations in 1945, scholars and practitioners in
many other fields have become involved in human
rights, especially since the 1993 World Conference
on Human Rights. At that conference, there was a
reaffirmation of the indivisibility, interdependency,
and interrelatedness of all human rights, which
catapulted economic, social, and cultural rights
back on to the mainstream human rights agenda.>
Human rights scholars and practitioners then
recognized that, for example, indicators would be
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necessary to monitor the progressive realization
of economic, social, and cultural rights over time.
Further, budget analysis would be necessary to
assess whether governments were using maximum
available resources to realize these rights. These
practices called for the expertise of social scientists,
statisticians, and others.

The World Conference on Human rights also
reaffirmed the right to development.® The 1990s,
therefore, also saw the new field of legal anthropol-
ogy emerge to address the role of—and conflicts
between—international human rights norms in
local processes of social changes’* At the same
time, development economists began to engage
with human rights to provide practical guidance
for development policies that would comply with
international human rights legal obligations.>
Since 2000, there has been an increasing diversity
of disciplinary interest in human rights, including
by historians, theologians, literary critics, political
scientists, sociologists, economists, and anthro-
pologists, as well as by people in interdisciplinary
fields, such as women’s studies, labor studies, pub-
lic health, and critical theory. Today, human
rights is a multidisciplinary and interdisciplinary
field—although not yet a discipline—and there is
a burgeoning literature on interdisciplinarity in
human rights education, research, and practice.’*

Much of the focus on interdisciplinarity
and the right to health has been on encouraging
collaboration between the health and human
rights communities. This linkage seems obvious;
expertise in both health and human rights is nec-
essary to realize the right to health. This limited
understanding of interdisciplinarity and the right
to health grew out of the disease-specific origins
of the health and human rights movement, which
focused on HIV/AIDS in the late 1980s and early
1990s. Working together, human rights and health
communities called for respecting human rights
(to confidentiality, informed consent, and nondis-
crimination) to gain the trust of those affected in
order to get their help in reducing the spread of the
disease. Today, we understand that the potential
for interdisciplinary collaboration on health and
human rights extends beyond the health and hu-

man rights communities to many disciplines and
interdisciplinary fields.

Importantly, the right to health is now under-
stood to be a broad right that includes the social
determinants of health—the conditions in which
we live and work—such as education, housing,
environment, work conditions, and health care, as
well as discrimination, economic power imbalanc-
es, and violence. Given that the right to health is
a complex right affected by a wide range of legal,
political, economic, cultural, and social determi-
nants, its operationalization for all requires the
collaboration of a wide range of disciplinary and
interdisciplinary experts. Anthropologists, econo-
mists, sociologists, political scientists, geographers,
and historians are needed to research, for example,
people’s attitudes toward the right to health in
different communities and over time, the impact
of human rights-based approaches to health, what
methods best measure progress in the realization
of the right to health, and whether right-to-health
litigation helps the wealthy or the poor. Only fully
interdisciplinary collaboration across multiple dis-
ciplines will enable the full operationalization of
the right to health for all across all sectors of our
complex societies.

Findings on OHCHR and
interdisciplinarity

According to the experts we interviewed, fully
operationalizing the right to health will require (1)
moving beyond legalistic concepts of the right to
health; (2) enhancing appreciation of the right to
health across UN agencies; (3) employing health
professionals at the OHCHR; (4) developing deep
expertise on the right to health to advise on oper-
ationalization; and (5) understanding the right to
health as an expanded right that includes the social
determinants of health.

Moving beyond legalistic concepts of the right to
health

Many of the interviewees in our study recognized

that interdisciplinary work is essential to realizing
the right to health. First, as one of our interview-
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ees explained, “Health is not one topic.” Health
involves health policy, health care services, health
care insurance, health education, health research,
and the social determinants of health, which in-
clude all the conditions in which we live and work.
Thus, even within public health, there are many
disciplines. Second, few people are educated in
both health and human rights. One interviewee
remarked, “Even though there is a growing con-
vergence of people who are looking at public health
and human rights, I think having a technical
capacity that’s both legal and public health is still
quite a rare skill set.”s

In this context, several interviewees discussed
the challenges of communicating across disciplines
as an impediment to operationalizing the right to
health. One interviewee explained:

You still have people who are either human rights
people, or who are public health people, but
you dont have a huge number who really can
comfortably cover both. And thats a challenge.
... Being able to speak each others language is a
constant learning process, even for us within our
team. That’s a challenge to mainstreaming because
you're trying to educate people on a discipline that
is completely foreign to them.>’

Some interviewees reported the sense that legal
and public health professionals often did not speak
the same language. Nonlawyers described human
rights language of the OHCHR as “too legalistic.”
In their view, the OHCHR’s overreliance on a
technical-legal approach to human rights does not
leave room for health practitioners to engage with
them. One interviewee explained that this legalistic
approach to the right to health resulted in creating
distance between OHCHR staff and those working
on the ground.s® Another interviewee explained:

[S]ometimes the right to health in the discussions
in OHCHR becomes very conceptual, legalistic, but
I would like to see OHCHR moving forward into
putting into practice the right to health ... [and]
doing something at the country level.>

While several interviewees observed that health
professionals often viewed human rights as dry le-

gal concepts that were irrelevant to their work, one
interviewee felt that the differences due to disci-
pline are overstated and often used as an excuse to
minimize the mainstreaming of the right to health
into UN initiatives:

I don’t think we speak different languages. ... It’s, in
some sense, a false barrier that people use to justify
not cooperating on different issues or not integrating
a human rights approach, for example. The human
right to health and human rights generally are to be
mainstreamed throughout the UN system. ... The
World Health Organization, for example, is very
clear that the human right to health is part and
parcel of their work. I guess when I hear that, it sort
of raises some alarm bells in my mind about what's
really going on. ... Yeah, sure, you could probably
improve communications, but the tools are there to
do that already if people are open-minded.*®

Another interviewee explained that the potential
of interdisciplinary collaboration depends on the
individual experts involved, the issues they are
working on, and the emphasis that their agencies
put on mainstreaming. The interviewee explained:

[S]ome are more fairly open and they’re sold on the
issue and may even have a little bit of expertise of
their own. Some are maybe obliged by a mandate to
include human rights input but the extent to which
that actually has a real place depends very much
on how far that agency feels that they can go in
featuring rights. ... For some, there isn’t very much
space at all afforded to rights simply because there’s

no understanding of the relevance of rights.®*

Overall, the interviewees perceive that the OHCHR
could be less legalistic in its interdisciplinary and
inter-agency efforts to mainstream the right to
health, which would facilitate collaboration with
people outside the field of law.

Enhancing appreciation of the right to health
across UN agencies

Many of the challenges that interviewees discussed
arose in the context of the OHCHR’s efforts to help
other UN entities mainstream human rights into
their work. While some of the challenges of in-
ter-agency collaboration may be due to disciplinary
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differences, some of them may be due to agency
culture and structure. One interviewee explained:

Across any of our work, we find inter-agency
collaboration can be very challenging in spite of
all the best intentions because organizations have
different demands, different pressures from different
donors and different mandates and governing
bodies to respond to.5

OHCHR staff have counterparts—human rights
officers—in other UN entities, with whom they of-
ten work to advise on mainstreaming human rights
into the agency. In inter-agency efforts, OHCHR
staff view their role as a collaborator. In discussing
work with WHO, the United Nations Population
Fund, UNAIDS, and UN Women, one interviewee
explained:

I see it more as a collaboration than us bringing
something to them. In all of these agencies, we have
human rights advisors with whom we work, and
we try to talk together about how we can be most
constructive in whatever process that were in, so
trying to bring practical recommendations about
how to present human rights in any given context.%®

Interviewees viewed this collaborative approach
across UN entities positively. Further, as the hu-
man rights officers across agencies have a “human
rights disciplinary alignment,” even if their home
agencies have different priorities and cultures, this
facilitates communication between the organiza-
tions. As one interviewee explained:

I think fundamentally, it benefits both and probably
is mutually supportive, because, on the one hand,
it’s not that easy being OHCHR and trying to carve
out a permanent place or an embedded place within
the larger workings of WHO, but by the same token,
I can imagine its not easy being the one rights
voice sitting inside WHO trying to be heard. So
it’s probably helpful to have that kind of combined
organizational approach.5*

Interviewees also noted that the OHCHR has
grown considerably over the years, and its main-
streaming work has consequently grown in terms

of the number of staff and the scope of work that
they do. Further, interviewees noted that the
OHCHR is working more on economic and social
rights—including the right to health—today than
it has in the past. In particular, OHCHR collabora-
tion with WHO has been stronger in recent years,
and the OHCHR is also working on health, to some
extent, at the country level. Some interviewees
view the closer relationship of the OHCHR with
WHO as possible due to greater understanding in
the health community more generally that human
rights are necessary to improving health outcomes.
One interviewee explained:

My impression is ... that theres been a gradually
more receptive acknowledgment and recognition
within the wider health community, including the
World Health Organization, that actually, if you
want to improve health outcomes you can’t ignore
human rights. And that actually ... considering
human rights integrity when you're designing and
delivering health strategies or health service is
completely at one with delivering improved health
outcomes. And I think probably, the World Health
Organization, under the large global health players,
had not really fully appreciated that.%®

While inter-agency and interdisciplinary chal-
lenges remain, most interviewees indicated that
collaboration in both respects has been improving
in recent years. One remaining issue for some in-
terviewees is the tendency to self-censor when they
are afraid that they may get pushback on rights
issues. One interviewee reflected:

I wonder to what extent we allow that to calibrate
the strength of our messaging. ... It's a matter of
trying to correctly take the temperature, to read the
room a little bit so it’s not always the same. With
certain interlocutors you can go further, with others
you're there, but you're there on sufferance. With

others, your sort of input is really actively sought.5

In sum, interviewees described both a lack of polit-
ical will and an underappreciation of the value of
a human rights approach to health as obstacles to
interdisciplinary collaboration and mainstreaming
the right to health across UN agencies. On the other
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hand, they felt successful in supporting other human
rights officers across UN agencies and perceive that
human rights are gradually being accepted across
agencies as necessary to improving health.

Employing health professionals at the OHCHR

Within the OHCHR, interviewees noted that pub-
lic health professionals were very underrepresented
on the staff. This is also a difficulty in the health
and human rights field generally. Of the 20 experts
we interviewed for this study, 15 have an education
in law and only 3 in health or medicine. Experts in
both law and health/medicine all agreed, however,
that greater involvement of health professionals
is necessary to operationalize the right to health.
One interviewee maintained that having health
professionals more involved in OHCHR policy
and program decisions would make human rights
more relevant to health professionals. Another
interviewee explained, “Health professionals have
got to grasp the right to health, and it can’t just be
seen as a dry, dusty legal concept. It’s got to be given
meaning, operational meaning. It’s easier to convey
that if a health professional is saying it.”
Interviewees expressed the view that while
lawyers may have played an important role in
conceptualizing the right to health, it cannot be
operationalized without the full participation of
health professionals. As one interviewee explained:

In my view we've reached a point where it’s critical
that health professionals are more closely involved
in advocating and endeavoring to operationalize
the right to health. Lawyers cannot operationalize
the right to health. As I often say, if we're dependent
on lawyers for operationalization of the right to
health, we will all die prematurely. They can’t do it.®®

Indeed, interviewees indicated that the absence of
health professionals in efforts to mainstream the
right to health on the ground prevented it from
being operationalized. For some, the disciplinary
barrier between lawyers and health professionals
continues to make the right to health merely an
aspiration or an abstraction to those in the health
community. One interviewee stated:

Theres still a long way to go before people in the
health care community understand what this
human rights approach actually is. ... For most of
the health community, human rights is for lawyers
and for idealists and maybe some politicians. This is
of course wrong, and a misconception, and I think
much more work has to be done on that level.*

Overall, interviewees perceive that greater par-
ticipation of health professionals is necessary to
operationalize the right to health on the ground.

Developing deep expertise on the right to health

Interviewees remarked that considerable expertise
is needed to do interdisciplinary work on the right
to health. A basic understanding of the right to
health is simply not adequate to have the flexibility
to be able to explain the uses of the right to health
in complex contexts to those not familiar with hu-
man rights. Many OHCHR staff in the field do not
have that kind of expertise in the right to health.
One interviewee explained:

Theres a difference between coming to health
discussions with very generic human rights messages
and coming to health discussions with human
rights messages which are very concrete and saying,
“Well, here’s the type of thing a health worker could
do to help uphold human rights within the facility
in which they work, and here’s the type of thing that
will help [that the] policy makers could do””®

Similarly, another interviewee stated, “I think part
of engaging in health, like any topic, is you need
colleagues who build specific expertise in that area
so that they can make contributions which resonate
with that community.””* As a third interviewee in-
dicated, however, it is difficult for an employee at
the OHCHR to develop substantial expertise on
the right to health because most people trained
in human rights do not receive much training on
the right to health, and once they develop it at the
OHCHR, they are then moved to another position.
The interviewee explained:

[T]he substantive support has been weaker than
ideal. That’s not to say that the people who work on
the [right to health] mandate aren’t very competent
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and able individuals. They are. But its just that
when they start off in the post, they have a lot to
learn because health is a big and complicated
human right. And the fact that recruitment is
normally through internal sort of reshuffling ... and
that health is sometimes quite marginal generally
within the human rights family, what we tend to
find is that people who don’t necessarily have a
background [in health] come in and they have to
learn it all again from scratch.”™

This lack of expertise on the right to health makes
it especially difficult at the country level, where
substantial knowledge and experience is needed to
advise in mainstreaming the right to health into
policies and practices. As one interviewee noted,
the backgrounds or skill sets of different country
offices vary and probably reflect their previous
roles at the OHCHR, which do not likely involve
substantial work on the right to health.”? Another
interviewee noted that few people at the country
level have any expertise in the right to health be-
cause most education programs still provide more
in-depth training on civil and political rights than
on economic, social, and cultural rights. A third
indicated that the OHCHR is increasingly doing
work on economic and social rights, and staff are
therefore learning about using these rights, but “it’s
a learning curve.”

Understanding the right to health as an
expanded right

Several interviewees explained that the right
to health is now more often understood, at the
OHCHR and beyond, to include not just health
care but also the social determinants of health. One
interviewee explained:

This idea of social and environmental determinants
of health and a holistic approach on things like
poverty and on discrimination, etc., being part of
the determinative factors impacting health is, I
think, really gaining widespread acceptance and
shaping the way that health is being addressed and
public health is being addressed, which in my view
is a very positive thing.”®

This expanded understanding of the right to health
makes the right to health relevant to more OHCHR

stafft and requires collaboration with people
working in many sectors and, therefore, in many
disciplines beyond health care professionals. One
interviewee explained:

I recall that from my previous experience, we would
see health as health and that’s it. But my impression
now when I see how many different possibilities for
collaboration we have with different mechanisms
and with different rapporteurs or experts, we do not
have that very limited vision.”®

Still, one interviewee perceived that there is a need
for greater appreciation of the right to health as an
expanded right and its interconnections with other
human rights, which would aid in operationalizing
the right to health. The interviewee explained:

I think also it just perhaps may be an under
appreciation of the role of health ... I keep
mentioning this, but health is an enabler of other
rights. ... I think, once we get to a point where there’s
a little bit more understanding of that, then it will
enable ultimately a better sort of mainstreaming
effort throughout.”

In sum, while there is greater understanding today
than in the past that the right to health is a broad
right that involves many sectors and disciplines,
there continues to be a need to mainstream these
ideas throughout the UN system.

Conclusion

Our key informants perceive that to fully opera-
tionalize the right to health for all, there is a need
to move beyond legal norms, to involve more
health professionals in mainstreaming efforts, to
promote the understanding of the right to health as
a broad right that includes the social determinants
of health, to enable and support the development
of deep expertise on the right to health, and to en-
hance appreciation for the right to health across all
UN agencies. Many of these efforts are underway at
the OHCHR.

Our key informants indicated that the new
Framework of Cooperation between the OHCHR
and WHO provides opportunities to deepen col-
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laboration between the two organizations and to
forge closer ties between public health and hu-
man rights professionals more broadly. Increased
communication and collaboration between these
two communities is likely to aid in developing
the expertise necessary to foster efforts to opera-
tionalize the right to health widely on the ground.
Additionally, our key informants indicated that
the appointment of the new High Commissioner
for Human Rights—a physician with expertise in
pediatrics and public health—is likely to lead to
greater understanding of the indivisibility, interde-
pendency, and interrelatedness of the right to health
with all other human rights—and their relation to
health outcomes. This understanding is already
building within the OHCHR. Moving beyond the
OHCHR and WHO, next steps will involve more
constructive engagement among a wide range of
professionals, disciplines, interest groups, social
movements, and epistemic communities—as well
as UN agencies—to make this “era of implemen-
tation” of human rights a reality”® Nothing less is
needed to succeed in this interdisciplinary project
to operationalize the right to health for all.
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The Universal Periodic Review: A Valuable New
Procedure for the Right to Health?

JUDITH BUENO DE MESQUITA

Abstract

The right to health has been castin increasingly broad terms in international human rights law, not only as
aright to health care but also as a right to an ever more broad range of underlying and social determinants
of health. Utilizing an analytical framework grounded in this broad view of the right to health, this
article presents the findings of an empirical review of the right to health in the recommendations
issued to states during the first two cycles of the Human Rights Council’s Universal Periodic Review.
The Universal Periodic Review, a peer-review mechanism, has come to occupy a prominent position
in global human rights oversight, not least because all United Nations member states are regularly
scrutinized under the procedure. It has also been identified as a potentially valuable mechanism to
enhance accountability around the Sustainable Development Goals. The article highlights that the right
to health is prominent in the Universal Periodic Review’s recommendations, a conclusion that contrasts
with existing perceptions that the right has been given limited attention by the procedure. However, the
article argues that the quality of these recommendations is uneven. Increasing the engagement of key

health stakeholders in the procedure will be important to enhance its potential for the right to health.
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Introduction

Established in 2006, the Universal Periodic Review
(UPR) is one of the most ambitious recent additions
to the global human rights accountability architec-
ture of the United Nations (UN).! A peer-review
mechanism overseen by the UN’s Human Rights
Council, the procedure involves a quinquennial
review of the human rights record of every UN
member state and culminates in recommendations
issued to each state for improving its compliance
with international human rights standards. Not
only has the UPR come to assume a central role in
global human rights oversight, but it has also been
identified as having the potential to enhance state
accountability around the Sustainable Develop-
ment Goals (SDGs).>

Economic, social, and cultural (ESC) rights
have become steadily more prominent in terms of
the work of international human rights actors and
mechanisms over the last 25 years. This is partic-
ularly true of the right to health, which has also
increasingly been the focus of extensive scholarly,
policy, and advocacy activity. By contrast, the right
to health remains neglected by countries’ laws, pol-
icies, and institutions, a situation reinforcing the
importance of global oversight. Pronouncing that
the UPR would be underpinned by the principles
of “universality, interdependence, indivisibility and
interrelatedness of all human rights,” the Human
Rights Council committed to balance its attention
between ESC rights on the one hand and civil and
political (CP) rights on the other: Despite bur-
geoning academic and activist practice on the right
to health, there has been limited attention to the
UPR’s record on this human right, although there
have been some largely critical reviews of the pro-
cedure’s record on ESC rights.

This article is the first to provide an in-depth
analysis of the UPR’s performance on the right to
health. Drawing on a comprehensive empirical
review of recommendations made to states during
the UPR’s first and second cycles, I assess the mech-
anism’s performance in terms of the prominence
of the right to health in UPR recommendations,
as well as the quality of those recommendations.
Highlighting that at least 22% of first-cycle and

25% of second-cycle recommendations addressed
the right to health, I argue that the right to health
is prominent in UPR recommendations. However,
the quality of these recommendations is uneven:
they do not consistently address the right to health
situation on the ground, focusing on some right
to health norms and obligations while neglecting
others; moreover, they are often phrased in an
unspecific way that provides insufficient guidance
for implementation and subsequent reviews of
progress. This calls into question whether the UPR
is maximizing its potential to generate improve-
ments, as well as whether it can meaningfully
enhance SDG oversight for the right to health.

The article begins with an overview of the
increasing prominence of the right to health be-
fore turning its attention to the UPR, analyzing
the mechanism’s importance as a human rights
review procedure and its potential to enhance SDG
review. It also highlights existing critical research
on the UPR’s ESC rights record, including health.
It proceeds to focus on the research methods and
findings with respect to the right to health in the
UPR underpinning this article. The subsequent
analysis investigates apparent disparities between
these findings and previous analyses in terms of
the prominence of the right to health. It asserts
that previous studies reflect restrictive interpreta-
tions of the right to health as much as neglect of
this human right in UPR recommendations. This
discussion is framed with reference to the differ-
ent theoretical approaches to interpreting human
rights that contribute to, and help explain, these
contrasting positions. Moving on, the article sets
out a framework for assessing quality, based on
usefulness to the state under review and mea-
surability, which it uses as an analytical prism to
assess right to health recommendations.s It also
analyzes the reasons why recommendations often
fall short on this front, pointing to the hitherto
limited engagement of health stakeholders in the
UPR process as a critical factor. Increasing these
stakeholders” engagement will be essential for cata-
lyzing improvements, which are needed to support
change on the ground and to better equip the UPR
to support SDG review. At a practical level, this
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article’s findings, particularly on the prominence
of the right to health in recommendations, should
encourage key health stakeholders to enhance their
engagement with the UPR, because one reason for
their limited engagement to date is the perception
that the UPR is not strongly relevant to health.c

The coming of age of the right to health in
the UN system

Compared to the centuries-old codification of
CP rights, health and other ESC rights have been
recognized as legal and inalienable human rights
for just over 60 years. The first international artic-
ulation of health as a fundamental human right
came in the 1946 Constitution of the World Health
Organization.” Since then, the right has been en-
shrined in core international human rights treaties,
including the International Covenant on Econom-
ic, Social and Cultural Rights; key regional human
rights treaties; and domestic constitutions, over
two-thirds of which include provisions on health
or health care.®

During the Cold War, UN oversight and
implementation of health and other ESC rights
was neglected compared to CP rights as a result of
now-discredited, ideologically fueled assertions by
Western states that ESC rights were aspirational
goals and of secondary importance.® The end of the
Cold War heralded a sea change in two ways: First,
at a theoretical level, as expressed by states at the
Word Conference on Human Rights, there was a
new, at least ostensible, consensus that “all human
rights are universal, indivisible and interdependent
and interrelated. The international community
must treat human rights globally in a fair and equal
manner, on the same footing, and with the same
emphasis.”™ Second, at an institutional level, the
international community created new mechanisms
to bring international oversight of ESC rights in
line with hitherto superior arrangements for CP
rights, including the creation of the Committee on
Economic, Social and Cultural Rights to oversee
the International Covenant on Economic, Social
and Cultural Rights, as well as the creation of the
Special Rapporteur on the right to health.” Bur-

geoning jurisprudence on health, and rights-based
guidelines, reports, and projects by civil society and
international organizations, have, together with
this formal UN machinery, enhanced clarity about
the right to health, helped improved oversight, and
supported the right to health’s operationalization
in the work of public health organizations.”

These developments are lauded by some as a
success story. John Harrington and Maria Stuttaford
have declared that “the human right to health has
moved to the center of political debate and social
policy across the globe.™ Yet progress has remained
partial. ESC rights remain legally precarious, gener-
ally maintaining a “second tier” status and a smaller
body of jurisprudence in domestic and international
human rights legal systems, and they face enduring
challenges to their status as fundamental, justiciable
human rights.* The ESC right that is the focus of
this article—the right to health—is often neglected
in policy making due to policy makers’ often limited
awareness of it.” Equally problematic is the lack of a so-
phisticated understanding of public health and health
systems among most human rights professionals. At
a more profound level, the dominance of neoliberal-
ism, which has been characterized by a rise of private
providers in health care, poses both ideological and
regulatory challenges for the right to health.® These
circumstances make robust global review even more
important—and the UPR, with its universal scope and
influence, as well as its potential role in SDG review, is
well located and equipped to play a role.

The UPR: Opportunities and challenges for
human rights

The UPR is a peer-review mechanism operating
under the auspices of the Human Rights Council.
Its overriding objective is to “improve the human
rights situation in all countries and address human
rights violations wherever they occur.”™” Established
as part of a broader reform package to the UN’s
Charter-based human rights procedures, the UPR
has now undergone two full review cycles (2008-
2012 and 2012-2016) and entered a third cycle in
2017. The procedure is intended to reinforce, not
duplicate, the work of other international human
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rights mechanisms.”*

The UPR has been described as “one of the
most important innovations of the [Human Rights
Council].” The procedure offers some unique op-
portunities for the right to health. Three principal
features—the first two being undoubtedly valuable
and the third of more debatable merit—differenti-
ate it from other international review mechanisms.

First, the UPR has a universal reach. In estab-
lishing the procedure, the General Assembly noted
that the UPR would review the “fulfilment by each
State of its human rights obligations and commit-
ments in a manner which ensures universality of
coverage and equal treatment with respect to all
States.™ All UN member states were reviewed
during the first two UPR cycles and almost all sub-
mitted their national reports for review on time.
By contrast, international human rights treaties
enjoy widespread, but not universal, ratification,
and treaty bodies” oversight extends only to states
parties. Moreover, states’ periodic reports required
under the treaties are often delayed or sometimes
not submitted at all.» In other words, the UPR is
valuable both in theory, because it applies to all
states in a way that other human rights processes
do not, and in practice, because all states take it
seriously enough to subject themselves to review in
a timely manner.

Second, the UPR’s review of each state ex-
tends to all rights, as it is based on comprehensive
protections contained in the UN Charter, the Uni-
versal Declaration of Human Rights, international
treaties ratified by the state in question, and vol-
untary commitments and pledges.>* This inclusive
approach again contrasts with reviews by other
mechanisms, which focus on selected rights (for
example, the Committee on Economic, Social and
Cultural Rights), situations (for example, country
Special Rapporteurs), or particular groups (for ex-
ample, the Committee on the Rights of the Child).
A further benefit of this approach is that it allows
the procedure to consider rights on the ground in a
joined-up way.

These two features mirror attributes of the
SDGs, which also extend to all countries and en-

compass wide-ranging and mutually reinforcing
issues. Indeed, the SDGs share profound connec-
tions with the human rights standards that are the
subject of UPR scrutiny: over 9o% of SDG targets
can be linked to international human rights and
labor standards, and, moreover, the SDGs are for-
mally grounded in international human rights law.>
Recognizing these synergies, the UPR has explicitly
addressed the SDGs in some of its recommenda-
tions, with many more having implicit relevance.
But more than this, it has also been suggested that
the UPR can support the SDGs in other ways. For
example, the Human Rights Council president has
suggested that it could enhance accountability in
the context of the formal international SDG review
procedure overseen by the High-Level Political
Forum on Sustainable Development by serving as
a “comprehensive source of information,” and that
countries could themselves use UPR outcomes
when preparing their voluntary presentations for
this forum.>* This suggestion seems particularly
salient in view of states’ neglect of human rights
issues in their voluntary national reports submitted
to date for review by the forum.>

A third defining feature is the state-to-state
peer-review format of the procedure, which is in-
tended to cultivate a spirit of cooperation.> This is
markedly different from other UN human rights
procedures, which are carried out by independent
experts. Though the UPR is meant to be conduct-
ed in an objective, non-politicized manner, its
composition inherently renders it more vulnerable
to politicization than these other procedures.” In-
deed, politics have been found to affect which states
give recommendations to each other; the topic and
framing of recommendations; and whether states
accept recommendations: this interferes with the
quality and credibility of the review.* However, the
political dimension is also seen by some as an asset.
A key tenet in international relations is that states
tend to listen to one another. The influences of peer
pressure and a desire to earn peer respect are two
suggested forces driving engagement by states in
the UPR.» States often take reporting more seri-
ously under the UPR than by treaty bodies.** It has

266

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



J. BUENO DE MESQUITA / HUMAN RIGHTS FOR HEALTH ACROSS THE UNITED NATIONS, 263-277

also been argued that UPR recommendations are
more likely to give rise to follow-up, implementa-
tion, and change on the ground as a result of their
being received from other states.

The procedure’s review process, which is to
be based on objective and reliable information
and take into account the specificities of the state
under review, draws on three main sources of in-
formation: (1) a national report submitted by the
state under review; (2) a UN report compiled by
the Office of the High Commissioner for Human
Rights that provides a synthesis of information on
the state under review, drawing on reviews by other
UN human rights mechanisms and other official
UN documents, including information submitted
by UN agencies; and (3) a stakeholders’ report
compiled by the Office of the High Commissioner
for Human Rights that summarizes information
provided predominantly by civil society organi-
zations, national human rights institutions, and
academics.* Following review, the state in question
receives recommendations, which it can either
“accept,” thus voluntarily committing to imple-
ment, or “note,” indicating no such commitment.
Between cycles, states are expected to implement
accepted recommendations. Implementation is for-
mally assessed at the subsequent review of a state.

The UPR has been greeted by some as a
success.® Others have given it a “cautious endorse-
ment.”* However, it has not been free of criticism.
In addition to concerns about politicization, other
leading concerns center on the poor quality and un-
even implementation of recommendations, as well
as the limited engagement of valuable stakeholders.
I return to these criticisms below in the context of
the right to health.

However, it is important to flag upfront
critiques of the UPR for neglecting ESC rights.
Drawing on a comprehensive database of UPR
recommendations maintained by the civil society
organization UPR Info, the Center for Economic
and Social Rights has reported that only 17% of
recommendations made during the first cycle ex-
clusively addressed ESC rights, compared to 37%
on CP rights, leading it to conclude that ESC rights

received much less attention than CP rights.» Sim-
ilarly, the Special Rapporteur on extreme poverty
and human rights has drawn on this database to
raise concerns about “both the quantity and qual-
ity of ESC rights-related recommendations.” The
UPR Info database suggests that 2.4% of first-cycle
and 3.6% of second-cycle recommendations includ-
ed a focus on the right to health, ranking it 23rd
out of 30 human rights issues addressed in the first
cycle and 15th out of 30 in the second.”

By contrast, the United Nations Population
Fund has found that 26.5% of first-cycle and 28.5%
of second-cycle recommendations addressed sexu-
al and reproductive health and rights and gender
equality.”*® These recommendations span a range of
rights, but the right to health is central to sexual
and reproductive health, suggesting that it may
be more prominent in recommendations than the
UPR Info database suggests.

An empirical review of the right to health
in the UPR: Methods and findings

Methods

Together with the World Health Organization and
the Human Rights Centre Clinic at the University
of Essex, I undertook empirical quantitative and
qualitative research on all recommendations made
to states during the UPR’s first two cycles, and in-
depth case studies of recommendations received
by eight countries. The research was, in the first
instance, intended to support the World Health
Organization in enhancing its engagement with the
procedure in an informed way. The research was
based on three questions: (1) How prominent was
the right to health in the UPR’s recommendations?
(2) What was the distribution of recommendations
between different right to health issues? (3) What
types of actions did recommendations require? This
article is based on these findings, nine in-depth in-
terviews with staff at UN agencies and civil society
organizations, and a desk review of literature on
the UPR.

Before embarking on the empirical review, we
carried out a detailed analysis of the parameters
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of the right to health under international human
rights law, as set out in international human rights
treaties, such as the International Covenant on
Economic, Social and Cultural Rights, and gen-
eral comments on the right to health adopted by
treaty bodies.» Utilizing this framework, we coded
recommendations as right to health recommen-
dations if they specifically referred to the “right to
health,” “health,” or other thematic issues that fall
directly within the scope of the right to health, as
interpreted by these actors (see Table 1). Some rec-
ommendations addressed issues that cut across a
number of human rights, such as gender-based vi-
olence: thus, what we classify as a “right to health”
recommendation may also embrace other human
rights. We also coded right to health recommenda-
tions by theme, according to the specific issue they
addressed (see Figure 1), and by action, in terms of
the type of measure required (see Table 1). Since
many right to health-related terms and formula-
tions are used in UPR recommendations, we read
and coded all recommendations manually rather
than by using keyword searches.

The right to health is a broad right. Two fur-
ther restrictions were applied to coding right to

health recommendations. First, in recent years, the
right to health has been interpreted by treaty bodies
to include social determinants of health, which are
the social and economic conditions in which people
grow, live, work, and age, as well as economic and
other inequalities.*° Orielle Solar and Alec Irwin
have identified different layers of determinants,
notably intermediary determinants that directly
affect health outcomes, such as material conditions,
the health system, biological factors, behaviors, and
psychosocial circumstances; and structural deter-
minants that operate through these intermediary
determinants to affect health, such as status consid-
erations and inequalities.# Recommendations that
referred to an intermediary determinant addressed
by treaty bodies were automatically coded as right
to health recommendations; by contrast, structural
determinant recommendations were coded as such
only if they also mentioned the right to health or a
proxy or intermediary determinant term. This po-
sition is broadly reflective of the approach of treaty
bodies.*> Second, in order to align our research
more closely with the operational priorities of the
World Health Organization for whom the empiri-
cal research was originally carried out, we excluded

FIGURE 1. Comparison of the proportion of paragraphs of health-related recommendations addressing each health topic
during the first and second cycles of the Universal Periodic Review

Gender-based violence and harmful practices (1st - 1788; 2nd - 3086)
Maternal, child, and adolescent health (1st - 1128; 2nd - 1910)
Social and economic determinants of health (1st - 689; 2nd - 2025)
Health systems and services (1st - 496; 2nd - 880)

‘Women's health (1st - 395; 2nd - 718)

Disabilities and health (1st - 392; 2nd - 635)

HIV/AIDS and sexually transmitted infections (1st - 134; 2nd - 168)
Sexual and reproductive health and rights (1st - 112; 2nd - 290)
Health of LGBTI persons (1st - 66; 2nd - 109)

Water and sanitation (1st - 51; 2nd - 177)

Mental health (1st - 39; 2nd - 77)

Nutrition (1st - 28; 2nd - 54)

TB, malaria, and neglected tropical diseases (1st - 18; 2nd - 19)
Non-communicable diseases (1st - 17; 2nd - 32)

Communicable diseases (1st - 14; 2nd - 30)

Essential medicines and health products (Ist - 12; 2nd - 24)
Immunization, vaccines, and biological medicines (Ist - 7; 2nd - 10)

Health topic (no. of recommendations)

Health security, emergencies, and disaster relief (1st - 4; 2nd - 66)

Share (%) of health issues raised globally: second cycle

0.00%

5.00% 10.00% 15.00% 20.005 25.00% 30.00% 35.00%

Share (%) of health issues raised globally: first cycle
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a small number of intermediary determinants
of health, notably torture and adequate housing,
unless reference was also explicitly made to health.
This may result in our findings underestimating the
number of UPR right to health recommendations.

Findings
In relation to question 1, during the first cycle, at
least 22% (3,862/17,638) of recommendations were
right to health recommendations. This increased to
at least 25% (8,356/33,956) in the second cycle. The
right to health was thus a prominent issue. Both the
proportion and absolute numbers of right to health
recommendations increased between the cycles.
Inrelation to question 2, gender-based violence
(33% of first-cycle recommendations; 30% of sec-
ond-cycle recommendations) and maternal, child,
and adolescent health (21%; 19%) were the right to
health issues most frequently raised, followed by
social and economic determinants of health (13%;
20%) and health systems and services (9%; 9%).
There were very few recommendations on issues
such as HIV/AIDS (2%; 2%), water and sanitation
(1%; 2%), mental health (1%; 1%), non-communicable
(0%; 0%) and communicable diseases (0%; 0%), and
essential medicines (0%; 0%) (see Figure 1). There
was overall consistency between the cycles in terms
of the distribution of recommendations among
health issues, which may be partially explained by
follow-up on first-cycle recommendations during
the second-cycle review.*®> Both cycles produced
an uneven distribution of right to health recom-
mendations focused on selected population groups:
women, children, and persons with disabilities
received many more right to health recommenda-

tions than adolescents and LGBTI persons.

In relation to question 3, the recommenda-
tions tended to require three main types of action
(see Table 1). Domestic implementation measures
were the predominant focus, within which there
was significant attention to legislation, policies, and
programs or unspecific general measures to im-
prove the right to health, with minimal attention to
national funding. This was followed by engagement
with international human rights mechanisms, and
then by measures relating to international coop-
eration obligations, which received very limited
attention. At times, recommendations were not
specific: they provided general advice to implement
the right to health or address specific issue such as
child health or gender-based violence, but without
concrete guidance on what should be done or when
it should be achieved.

The quantity of right to health
recommendations: What can interpretive
doctrines of the right to health tell us about
apparent disparities in findings between
this and other studies?

In contrast to previous analyses suggesting a ne-
glect of the right to health and other ESC rights
in UPR recommendations, this article argues that
the right to health is actually a prominent one. The
proximate cause of these seemingly divergent po-
sitions is the different interpretations of the right
to health used to frame our and UPR Info’s empir-
ical reviews, the latter of which have been drawn
on by the Center for Economic and Social Rights
and Special Rapporteur Alston. Different interpre-

TaBLE 1. Types of action required by recommendations made to states during the first and second UPR cycles

Type of action required by UPR recommendation Cycle 1 (%) Cycle 2 (%)
Domestic implementation obligations 70 72

« Policies, programs, and other measures 49 57

« Legislation 19 14

« National funding 1 1
International cooperation obligations 3 1
Engagement with international human rights mechanisms 27 26
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tations of human rights legitimately arise because
international treaty provisions are vague, with sev-
eral interpretive doctrines allowing for more than
one approach.*

Our interpretation is guided by the expansive
normative scope of the right to health envisaged
by international human rights treaties, one of the
main sources of international law, and by the inter-
pretations by treaty bodies, which are considered as
authoritative and having significant legal weight.*
The World Health Organization Constitution,
which recognizes health as a human right, provides
a broad definition of health as “a state of complete
physical, mental and social well-being and not
merely the absence of disease or infirmity.* The
International Covenant on Economic, Social and
Cultural Rights’ article 12 on the right to health ex-
tends beyond health care to embrace other domains
such as “environmental and industrial hygiene.
The Convention on the Elimination of All Forms of
Discrimination against Women recognizes that the
right to health includes entitlements to adequate
nutrition during pregnancy.* The Convention on
the Rights of the Child includes nutritious foods,
clean drinking water, environmental sanitation,
and the abolition of harmful traditional practices
and education on child health within its article on
the right to health.* Finally, the Convention on the
Rights of Persons with Disabilities requires states
to prevent discriminatory denial of food and fluids
on the basis of disability as part of its right to health
articles®° Over time, treaty bodies and others have
updated interpretations of treaty protections on the
right to health, taking into account changes in the
world health situation and the widening of scope
of the notion of healths' The treaty bodies have
interpreted the right to health to require states to
take action on issues such as safe and potable water
and basic sanitation; adequate housing and safe and
hygienic working conditions, an adequate supply of
food, and proper nutrition; alcohol abuse, tobacco,
drugs, and other harmful substances; gender-based
violence; exclusion and social disparities in health;
and corporal punishment.s* These interpretations,
and our findings, incorporate gender-based vio-
lence and corporal punishment—more traditionally

viewed as CP rights issues of gender equality, secu-
rity of the person, and the child’s right to protection
from violence—as parts of the right to health. Such
a teleological approach is derived from the widely
held understanding that human rights are dynamic
and evolutionarys* This approach is predominant
within epistemic communities in global health and
human rights.

By contrast, the category of right to health rec-
ommendations in the UPR Info database utilizes
meaningfully narrower parameters. The database’s
“Chart of Commonly Used Tags” explains that the
following terms are tagged in the database’s right
to health category: maternal mortality, reproduc-
tive health, sexual and reproductive rights, and
achievements of MDGs in the area of health
Recommendations containing the term “health” or
health care terms (such as “medicines” and “hos-
pitals”) are also included. Yet this excludes many
social determinants. Indeed, many issues located
at the intersection of the right to health and other
rights are tagged in other categories—for example,
nutrition is tagged as a right to food issue, while
water/sanitation and HIV/AIDS are assigned their
own categories. They are categorized as a right to
health issue only if there is also a specific mention
of health or another health-related keyword. More-
over, recommendations on right to health issues
affecting particular groups are tagged according
to the group rather than the right: for example,
gender-based violence and abortion are tagged as
women’s rights issues rather than as right to health
issues. This results in a far smaller tally of right to
health recommendations.

These different approaches arise in the
context of broader theoretical debates around in-
terpretations of international human rights law,
including the right to health. John Tobin has iden-
tified intentional, formalist, historical, systematic,
teleological, and sociological approaches that can
be used to interpret the right to health and that
are often combined in practice” Rejecting the
predominant teleological approach, Tobin adopts
a formalist interpretation of the right to health,
which gives particular weight to the text of treaties.
This is motivated by his concern with “internal sys-
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tem coherence.”™ He cautions against an approach
that conceives of the right to health as “a repository
for everything that impacts upon the health of an
individual” and which “encroaches on the norma-
tive territory of other rights.”™ Instead, he supports
recognizing the connections between rights. The
UPR Info database resembles this approach insofar
as it categorizes recommendations according to a
leading right or to a group with which a particular
right has been predominantly connected in a trea-
ty, rather than the teleological interpretation that
results in ever more overlapping territory.

The debate on how overlaps between rights
should be understood and how to interpret the
concepts of indivisibility and inter-relatedness has
yet to be settled.’* However, given that issues such
as gender-based violence, nutrition, and water and
sanitation have been widely interpreted as falling
within ambit of the right to health (as well as other
rights), this article arguably provides an under-
standing of the extent of the UPR’s right to health
recommendations that is more attuned to how this
right has evolved. At the same time, because our
study focused on the right to health, its findings
do not allow for a comparison with other rights:
thus, it cannot be said conclusively that the right
to health is not neglected compared to other rights.
Likewise, our findings cannot be extrapolated to
the broader category of ESC rights, so it is quite
possible that this category is indeed neglected.
What our findings do show conclusively is that
more recommendations include a right to health
focus than previously thought.

The quality of right to health
recommendations: Usefulness and
measurability

The quality of the UPR’s recommendationsisargued
to be determinative of the procedure’s ability to ful-
fill its objectives.’* The question of what constitutes
a good-quality recommendation is a contested one.
I argue that a quality-assessment framework such
as the one proposed by Subhas Gujadhur and Marc
Limon, based on twin principles of usefulness to
the state under review and measurability, is partic-

ularly valuable because it is grounded in the UPR’s
objectives, including improving the human rights
situation on the ground.® Using this framework,
the following paragraphs consider the quality of
UPR right to health recommendations.

Turning first to the issue of usefulness, Gu-
jadhur and Limon suggest that this is determined
by the extent to which recommendations are based
on an objective analysis of the main human rights
challenges facing a country; are sensitive to the
country’s situation and available resources; and
have potential to effect change. As highlighted
above, the normative distribution of right to health
recommendations is highly skewed, as is their
attention to the types of actions that they require.
This provokes the question, is this balance reflective
of the right to health situation on the ground, or is
it also influenced by other considerations?

Remarkably, many leading right to health
problems worldwide—including deficient water
and sanitation, HIV/AIDS, communicable and
non-communicable diseases, and mental health—
were rarely addressed in recommendations. The
disproportionate focus on a small range of right to
health issues suggests that the right to health situa-
tion on the ground is funneled through a selection
process that decides what information is presented
for review and what topics elicit recommendations.

The UPR is meant to be based on information
contained in review documents.® A logical assump-
tion is that recommendations reflect the right to
health issues that they raise. Indeed, these reports
are already known to be important determinants
of recommendations.®? To test this assumption in
relation to the right to health, the Human Rights
Centre Clinic and World Health Organization
carried out a sample analysis of review documents
from eight countries and the corresponding right
to health recommendations. The review documents
for these countries also demonstrated skewed
attention to right to health issues. Those issues
that received high levels of attention, such as gen-
der-based violence and maternal and child health,
went on to receive a high, and sometimes dispro-
portionately high, number of recommendations,
while those issues that received limited attention
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received a much lower, and sometimes dispropor-
tionately low, number of recommendations.

The content of review documents is influenced
by a range of factors, including, but not limited to,
the human rights situation on the ground. A state’s
own national report, which is understood to be the
most influential input into the process, is meant to
be objective and reliable and prepared through a
multi-stakeholder process.®® Yetin practice, nation-
al reports often dwell on progress while glossing
over obstacles.®* Many state reports are prepared
by the government, sometimes principally by the
ministry of foreign affairs, with little consultation
within or outside government bodies. This does
little to optimize an accurate representation of the
right to health situation. Likewise, in terms of the
UN report, a key relevant right to health stakehold-
er, the World Health Organization, has had limited
engagement with the UPR process at the national
level.®> Causes may include the organization’s po-
litical member state structure and close working
relationship with ministers of health; a lack of fa-
miliarity with human rights among its staff, who
are more often public health and medical profes-
sionals; and a perception within the World Health
Organization that the UPR is not effective in pro-
moting health.®® With regard to the stakeholders’
report, which condenses submissions across the
range of human rights issues into a 10-page doc-
ument, there is some suggestion that information
on less prominent health and rights issues has not
always made the final cut.” Below, I suggest that
increasing health-stakeholder participation is an
important way to improve the spread of issues
covered in review documents and subsequently the
responsiveness of UPR recommendations to the
situation on the ground.

The Human Rights Council’s foundation-
al UPR resolution commits to the operational
principles of objectivity and non-politicization.®®
However, in practice, as highlighted above, politi-
cally uncontroversial issues are more widely raised
than more sensitive ones.®® In relation to the right
to health, topics drawing recommendations from
many states, such as gender-based violence, mater-
nal health, child health, and social and economic

determinants, are, in many instances, not consid-
ered sensitive. By contrast, the issue of abortion was
rarely addressed. Many states have restrictive abor-
tion laws that are defended by conservative forces
in government and society to protect the fetus.” Yet
such laws result in higher rates of unsafe abortions,
maternal mortality, and other infringements of the
sexual and reproductive rights of women.”" UN
treaty bodies and Special Procedures have increas-
ingly called for progressive abortion law reform.”
However, a keyword search of abortion and ter-
mination of pregnancy in UPR recommendations
revealed that the issues were explicitly raised in
just 28 recommendations (0.16% of right to health
recommendations) during the first cycle, almost
half of which were made to one state (Nicaragua).
In the second cycle, 123 recommendations (0.36%
of right to health recommendations) were made
on the subject, to a bigger range of states. In both
cycles, almost all of these recommendations were
made by countries with progressive abortion laws,
mostly from the Western European region.

Issue bias also appears to stem from the domes-
tic and foreign policy priorities of recommending
states. Gender-based violence and maternal and
child health are often high on countries’ health
agendas, even if they are not always successfully ad-
dressed. Conversely, mental health, which attracted
limited attention in recommendations, is often a
deeply marginalized right to health issue’* This is
despite an estimated one in four people worldwide
being affected by a mental health condition during
their lifetime* At the level of individual counties,
Cuba, for example, gave many recommendations
focused on access to health services, a well-known
national and international cooperation priority of
this country, while Norway’s recommendations
frequently addressed issues of sexual violence,
harmful practices, abortion, and LGBTI health
issues, which have been high on the agenda in Nor-
way’s domestic and foreign policies.”s

The skewed distribution between the types of
actions required by recommendations also raises
questions about their usefulness in terms of their
responsiveness to obstacles to the right to health.
Most notable is the very limited number of recom-
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mendations on obligations to devote maximum
available resources, particularly to the health sec-
tor, which is often deeply underfunded. Only 1% of
first- and second-cycle recommendations focused
on national funding. International cooperation,
which includes resource and technical coopera-
tion questions, was also rarely addressed (3% and
1% of first- and second-cycle recommendations,
respectively), and almost all those recommen-
dations suggested that states seek, rather than
provide, cooperation, although both dimensions
are obligations under treaties such as the Interna-
tional Covenant on Economic, Social and Cultural
Rights. The reasons for this neglect require further
research. However, two issues are perhaps relevant:
first, the obligation to provide cooperation is not
universally accepted by states, particularly high-in-
come states; second, the review is meant to take into
account broader resource constraints of states.’
Obligations to provide international cooperation
and national funding questions could be perceived
as awkward to raise given the cooperative approach
that animates the UPR.

Turning to a slightly different issue that is
also relevant to quality, the UPR has been widely
criticized for issuing recommendations that are
non-specific, particularly concerning ESC rights.””
A qualitative review of right to health recommenda-
tions reveals that this criticism holds true for these
recommendations in two ways. First, it was not un-
common for recommendations to vaguely suggest
that states should “take necessary measures” or “do
more” to improve the right to health, particular
health issues, or treaty implementation, without
suggesting how to do so. Second, some recommen-
dations clustered together multiple right to health
or human rights issues. Both practices are question-
able from the point of view of recommendations’
usefulness and measurability. Recommendations
that are unspecific in terms of actions required,
or that cluster issues together, provide minimal
guidance as to what a state’s priority actions should
be, thus affording overly wide discretion to the
state. They are also difficult to measure for the
same reason—the state can often report progress,
including partial or full implementation, but it may

not be clear whether these measures are moving
the country as “effectively and expeditiously as
possible toward the full realization of the right to
health”* Gujadhur and Limon have recommended
that the UPR use time-bound recommendations
that incorporate indicators against which progress
can be measured”” At the same time, it is import-
ant to recognize that not all recommendations were
imprecise: those focused on international human
rights mechanisms and domestic legislation were
often quite specific, with recommendations focused
on treaty ratification, the adoption of new laws, or
the amendment of existing laws.

The skewed distribution of recommendations
between right to health issues and obligations, as
well as the vague phrasing of many recommenda-
tions, compromises their quality and limits their
potential to improve the situation on the ground.
These shortcomings also raise questions about the
current suitability of the UPR to support SDG re-
view. In particular, the UPR would need to align
more closely to the wider range of right to health
issues and obligations that are embraced by the
SDGs, which include some issues that are already
more prominently addressed (for example, mater-
nal mortality, infant mortality, and access to health
services), and some issues and obligations receiving
more limited attention (for example, mental health,
water and sanitation, HIV, tuberculosis, malar-
ia, neglected and other communicable diseases,
non-communicable diseases, tobacco control, the
health workforce, health financing, and interna-
tional cooperation).

The health stakeholder gap and unlocking
the UPR’s potential for the right to health

Earlier in this article, I highlighted that the lim-
ited understanding of health systems and public
health by the human rights community, and the
limited understanding of and engagement in hu-
man rights by the public health community, pose
enduring challenges to the right to health. The lim-
ited engagement in the UPR process of key health
stakeholders from governments, international or-
ganizations, and civil society and the failure of the
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Human Rights Council to raise a range of relevant
right to health norms and obligations in an objec-
tive and informed way in recommendations, as
discussed in the previous section, are emblematic
of this problem.

If the UPR is to make a positive contribution
to the right to health on the ground, health stake-
holders must be more actively engaged in the UPR
process. In some quarters, there are positive existing
practices for stakeholder engagement among states,
international organizations, and civil society. For
example, states are being encouraged to develop
national mechanisms for reporting and follow-up,
one purpose of which is to enhance engagement
and communication between ministries in the UPR
process.*® The UN Secretary-General has requested
UN that agencies deepen their participation in the
UPR, including with a view to supporting links
between the UPR and the implementation of the
SDGs.* Indeed, the World Health Organization has
begun to engage with the UPR at headquarter level,
even if not yet routinely at the national level.*> Some
nongovernmental organizations working on health
and human rights issues have turned their advoca-
cy efforts away from the UPR, in part because the
mechanism has failed to deliver recommendations
on issues of concern.®” In other areas, notably sexual
and reproductive health, civil society engagement
has been more extensive, whilst the UNFPA has
also engaged extensively on these issues.**

The involvement of health stakeholders during
the lead-up to a state’s review will not only provide
expertise to improve the quality of information
submitted but also optimize conditions for the
implementation of recommendations. Although
the implementation of recommendations is not the
primary focus of this article, the patchy record of
implementation of UPR recommendations is well
documented, even if there is some suggestion that
recommendations on the right to health have a bet-
ter implementation record than some other rights.*
The engagement of health stakeholders in submit-
ting information provides a natural entry point
to their engagement at a later date in supporting
implementation.

Conclusion

The quantitative and qualitative research under-
pinning this article has provided an opportunity to
reassess the performance of the UPR with respect
to the right to health. Based on the empirical data,
it is clear that if we understand the right to health
in terms of its most widespread contemporary
broad interpretation, the right is more prominently
addressed by UPR recommendations than was pre-
viously understood to be the case.

While the quantity of recommendations ap-
pears to signal the value of the UPR for the right
to health, this article concurs with previous more
general analyses of UPR recommendations that
have found the quality of recommendations to
generally be poor: this is the case for the right to
health too. The article has illustrated how the ex-
pert contribution of health stakeholders has been
marginalized from the UPR process, notably from
the review documents that are submitted for review
and, at the same time, how recommendations ap-
pear to be influenced by domestic and international
political agendas. The result is a spread of recom-
mendations that does little to reflect the balance of
obstacles impeding the right to health worldwide.
Furthermore, recommendations often suffer from
a lack of specificity. Health stakeholders’ greater
engagement with the UPR could help provide the
level of detail needed for more specific recommen-
dations to be issued. Not only will this support a
review that reflects the right to health situation on
the ground, but it will also help promote positive
change through appropriately tailored recommen-
dations and provide a more comprehensive and
balanced body of recommendations to support
review of the right to health in the context of SDG
review procedures.
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EDITORIAL
25 Years: Exploring the Health and Human Rights

Journey

CARMEL WILLIAMS, JOSEPH J. AMON, MARY T. BASSETT, ANA V. DIEZ ROUX, AND
PAUL E. FARMER

Dedication: to founding editor Jonathan Mann and to Albina du Boisrouvray, who, as Mann wrote in his first
editorial, “immediately understood, provided the means, and continues to share ideas and inspiration with us.”

A true history of any movement makes for a rich, complex, and often contradictory story. Partial stories
are easier to tell, and teach. Such a partial story of health and human rights might begin with crediting
Jonathan Mann for starting the modern human rights and health movement 25 years ago, building upon
the Constitution of the WHO, which in 1946 identified the enjoyment of the highest attainable standard
of health as one of the fundamental rights of every human being. This partial story would observe defini-
tive events including the adoption by the Committee on Economic, Social and Cultural Rights of General
Comment 14 in 2000, defining the obligations that States parties have regarding the right to health at
national and international levels. The story could go on to highlight certain influential conferences and
groundbreaking legal cases for the right to health. It might note the ever-increasing deployment of human
rights-based approaches to health and growing global recognition of the right to health. All of which would
be true, but far from a whole truth.

This partial history would almost certainly draw on Mann’s co-authored paper in the first issue of the
Health and Human Rights Journal (HHR]) in 1994, in which ‘health’ and ‘human rights’ were described
as ‘complementary approaches for defining and advancing human well-being’.! The two fields, health and
human rights, the paper argued, had profound impacts upon each other, but each harbored suspicion of the
other. Although the paper recognised synergies between the two fields that could advance public health,
it did not quite acknowledge a ‘right to health’. Our partial history would highlight how, in its formative
years, ‘health and human rights’ discussions were predominantly disease focused, especially on HIV/AIDS,
and tended to be grounded upon the impact of discrimination, especially arising from violence and other
abuses of civil and political human rights. At the start of the new millennium, our simple narrative might
draw on evidence to show that the use of the term ‘right to health’ increased in the literature and in consti-
tutions around the globe. With Kofi Annan’s declaration in 2005 of an era of human rights implementation,
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so began the operationalization of the right to
health. This included the judicialization of the right
to health, mainstreaming human rights in global
health organizations, grassroots advocacy, and
rights-based approaches to health programming.

All of which is true, but far from a whole (or
only) truth.

This simplistic telling omits the details of the
movement’s struggles and victories and provides
little guidance on how to tackle today’s very real
attacks on social rights, and how the tensions
and synergies between distinct and overlapping
fields—health and human rights—continue to be
contested and evolve. A somewhat different, but
complementary, history can be found in the papers
published by HHR]J which has been dedicated ex-
clusively to the health and human rights field since
its first issue. Looking through our archives, we see
the prescience of Mann’s comment that the journal
would “inform and expand the space within which
ideas about the intersection between health and
human rights can venture forth into the world, to
be cited and criticized, debated and discussed, torn
down and built up”2

Over the past 25 years, HHR] has published
more than 650 articles, with indeed much citing,
criticizing, and debating. From the start, different
understandings of the meaning of health and hu-
man rights emerged. In the first issue where Mann
et al spoke of health and human rights as an in-
tersection between two disciplines, Virginia Leary
addressed ‘the right to health’, as one right. In her
paper, Leary referred to a formative multi-disci-
plinary workshop on the right to health organized
by the Hague Academy of International Law and
the United Nations University in 1978. “It estab-
lished the phrase ‘right to health’ within the context
of international human rights and drew attention
to sources of the right” (long predating our simple
historical narrative) Both the Mann and the Leary
papers stressed the need for interdisciplinarity,
with Leary calling on “collaboration among human
rights scholars and practitioners, WHO, UNICEF,
and public health and development experts.™

At the same time that Leary was calling for
collaboration, the Mann paper anticipated conflict

between a human rights framework (which Mann
et al described as more capable at describing deter-
minants of health) and traditional biomedical and
public health approaches. In a 1995 paper, Mann
writes of the “resistance” to incorporating a human
rights framework which will come from within
public health and that health workers would wonder
about the applicability or utility, let alone necessity,
of incorporating human rights perspectives into
their work. As seen in the December 2019 issue, in
a special section guest edited by Lawrence Gostin
(one of Mann’s co-authors of the 1994 paper) and
Benjamin Mason Meier, papers continue to discuss
the adoption of human rights within UN agencies,
showing progress but acknowledging that there is
no comprehensive mainstreaming of human rights.
The acceptance of, and resistance to, human rights
among health workers was also the focus of the spe-
cial rapporteur on the right to health in his latest
report to the UN General Assembly. He observes
that without rights-based health education, medical
hierarchies and biomedical paradigms of health are
not challenged, and social determinants are down-
played. These critiques and ongoing debate around
the integration of human rights frameworks in
medicine and public health—resistance and accep-
tance—reflect the continued vibrancy and vitality
(and potency) of health and human rights scholar-
ship 25 years since the first publication of Health
and Human Rights Journal.

While we draw a simplified history of health
and human rights, we can also draw a simplified
history of public health. This history, over the same
time period, would almost certainly emphasize
the increasing attention to social (and political)
determinants of health and the critical role of in-
equality and racism in driving population health.
Using evidence and advocacy, public health is in-
creasingly drawing attention to the ways health is
fundamentally shaped by the economy and social
structures. The seeds of this focus might be found
in the adoption of the Declaration of Alma Ata in
1978 by UN member states. The declaration framed
the right to health as a foundational social and eco-
nomic right, interrelated and dependent on other
rights beyond health.
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But the Alma Ata declaration could also be
seen as a point of divergence between those who
drew upon its call for a right to health, and ad-
vanced it with language around State obligations
and accountability, and those who focused less on
a ‘legalistic’ approach and more upon its call for a
New International Economic Order. Mann could
not have known how rapidly income inequality
would grow or foreseen the dismantlement of the
welfare states of the global north, to which so many
of the newly independent nations of Africa and Asia
had then aspired. Rigorous attention to income in-
equality has been relatively scant in the pages of the
Journal, although increasing quantitative analysis
of human rights and measures of income inequality
(for example by the Center for Economic and Social
Rights) show some attention to this field.

Looking forward, developing stronger links
between a health and human rights framework
and work on the social determinants of health and
health equity, seems likely. In the next 25 years, we
hope to work towards building and making more
obvious these connections. This is aligned with
Mann’s vision who, writing in 1995, saw health and
human rights in this broader way, offering tradi-
tional public health something it lacked—a sense of
coherence and common purpose—and something
heroic—a role of public health practitioners as
change agents and advocates.

Papers published by the Journal broadly cover
legal and health research, policy, advocacy, and
grassroots activism, always from a human rights
perspective. Papers by health workers often reflect
on the issues beyond the specific health condition
being addressed, examining for example, how
rights to non-discrimination, due process, privacy,
freedom of expression and the right to information,
impact on the attainment of health generally. While
Mann was strongly associated with the fight against
HIV, and the field of health and human rights has
strong ties to the HIV activists who have defined a
right to HIV prevention and treatment, the Jour-
nal from the beginning has published articles that
seek to define or explore the relevance of human
rights to multiple health related domains and issues
including gender, reproductive health, disability,

prisons, and clean water and the environment.

Accompanying the current issue, the journal
is launching an online series of “Viewpoints’ to col-
late the many histories of health and human rights,
to present challenges we face now, and prepare for
those not yet apparent. Many of the initial com-
mentaries have been written by contributors to the
journal over the past 25 years, and we hope to see
submissions from new voices, and especially health
and human rights activists working in the field.
While the journal has been steadfast in its focus
on publishing papers that theorize and demon-
strate the impact of human rights, and the right to
health, we acknowledge there is much work left to
be done to promote the uptake of human rights-
based approaches to health, and to demonstrate
the effectiveness of such approaches. It is for this
reason that the Journal welcomes Jonathan Mann’s
other academic legacy—the Dornsife School of
Public Health at Drexel University, where Mann
was the founding Dean—as a publishing partner.
Dornsife’s focus since its inception, has been on
the right to health, health equity, and research in
the service of true community and policy impact.
Drexel brings practical knowledge and experience
and a commitment to a health and human rights
approach to public health that will further enrich
the Journal as it embarks on its next 25 years.

Mann and his prescient identification of the
need for a strong human rights framework with-
in public health will continue to be evident, and
explored, in these pages. As always, we thank our
readers, authors, reviewers, as well as human rights
activists working on the frontlines, for their contri-
bution to our common goal of seeing the right to
the highest attainable standard of health realized
for all.
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Have Reforms Reconciled Health Rights Litigation and

Priority Setting in Costa Rica?

ALESSANDRO LUCIANO AND ALEX VOORHOEVE

Abstract

The experience of Costa Rica highlights the potential for conflicts between the right to health and
fair priority setting. For example, one study found that most favorable rulings by the Costa Rican
constitutional court concerning claims for medications under the right to health were either for
experimental treatments or for medicines that should have low priority based on health gain per unit of
expenditure and severity of disease. In order to better align rulings with priority setting criteria, in 2014,
the court initiated a reform in its assessment of claims for medicine. This paper assesses this reform’s
impact on the fairness of resource allocation. It finds three apparent effects: (1) a reduction in successful
claims for experimental medication, which is beneficial; (2) an increase in the success rate of medication
lawsuits, which is detrimental because most claims are for extremely cost-ineffective medications; and
(3) a decline in the number of claims for medicine, which is beneficial because it forestalls such low-
priority spending. This paper estimates that, taking all three effects into account, the reform has had a
modest net positive impact on overall resource allocation. However, it also argues that there is a need for

further reforms to lower the number of claims to low-priority medicines that are granted.
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Introduction

The right to health is enshrined in supranational
covenants and in more than 100 national consti-
tutions.” To satisfy its demands, governments must
allocate substantial resources toward meeting
people’s health needs. However, the right to health
does not require that each person receive all nec-
essary medical treatment, no matter what the cost.
Instead, when, due to resource constraints, it is not
possible to meet everyone’s needs, it requires that
decisions about whose health needs should be met
are made fairly and accountably: While there is a
range of reasonable opinion on how to specify cri-
teria for fair priority setting in detail, there is broad
agreement that these should track the proper aims
of the health sector, which are to increase popu-
lation health and reduce inequalities in access to
health services and in health-related quality of life.*

In many Latin American countries, it has
proven challenging to establish a process for judi-
cial decision making on claims under the right to
health that is fully consistent with this imperative
to set priorities fairly and accountably.s Costa Rica
provides a case in point. While Costa Rica’s Consti-
tution does not contain an explicit right to health,
the Constitutional Chamber of the Supreme Court
(known as Sala IV) has derived a right to health
from the right to human life (art. 21), the right to
social security protection (art. 73), and internation-
al human rights treaties. This right entitles citizens
to public and preventative health services as well as
medical care.

In a landmark case in 1997, the court ruled in
favor of the provision of antiretroviral therapy for
people living with HIV/AIDS. This ruling led to an
explosion of health rights litigation. The decision
regarding antiretroviral therapy has been cited as
an example of how litigation can redress discrim-
inatory decisions.® Furthermore, later evaluation
of the intervention has suggested it was consistent
with fair priority setting” However, subsequent
cases have highlighted the potential for conflict
between court decisions and reasonable priority
setting. For example, in 2001, Vera Salazar Navarro
challenged the Costa Rican social security institu-

tion (Caja Costarricense de Seguro Social, referred
to as CCSS) for refusing to cover the branded
medication she was prescribed for her multiple
sclerosis. (The CCSS had offered to reimburse a
less expensive generic alternative instead.) The
court ruled in favor of Navarro, arguing that the
CCSS had breached the patient’s right to health by
refusing to pay for the exact drug prescribed.® In
this case, the court’s ruling undermined effective
and fair priority setting, since its decision allocat-
ed substantial resources to a use with virtually no
incremental benefit. In another controversial case
in 2003, the court obliged the CCSS to pay for the
treatment of Gaucher disease for a young girl at an
annual cost of US$160,000—equivalent at the time
to 38 times the GDP per capita—for the remainder
of the patient’s life, overruling the CCSS’s medical
experts, who had judged that the cost was far out of
proportion to the benefits.® In 2007, the court even
appeared to declare explicit priority setting illegal
by arguing that the CCSS could not decline treat-
ment for “eminently economic reasons.™

Cases such as these are not incidental. In an
important study in this journal, Ole Frithjof Nor-
heim and Bruce Wilson classified a random sample
of medication-related lawsuits filed in Costa Rica
in 2008; the authors used common priority setting
criteria, including size of the predicted health gain,
cost-effectiveness, size of the disease burden, and
the quality of evidence available for how a medica-
tion performed on these criteria. They found that
73% of successful claims were for experimental or
otherwise low-priority medications.” This result is
concerning, since it is estimated that 9% of all CCSS
spending on medicines is driven by court orders.”

These findings lent support to complaints
by the CCSS that the court’s health rights deci-
sions were harming its capacity to manage scarce
resources fairly because magistrates lacked the
knowledge necessary to evaluate medications. In
response to this criticism, in 2014, with support
from the World Bank, the court initiated a joint
program with the Cochrane Collaboration (a UK-
based nonprofit organization of medical experts
who cooperate to produce credible and accessible
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health information). Before the reform, magistrates
would typically accept the evidence of the treating
physician. After the reform, the court can (and in
nearly three-quarters of cases does) refer the case
to one of ten forensic clinics around the country,
where a doctor investigates the patient’s medical
records, performs a physical examination, and
evaluates the appropriateness of the prescribed
medication using the Cochrane medical databas-
es. (These investigations are done free of charge
to the claimant. This process has made the court
more reliant on evidence-based medicine.) But it is
important to note that the Cochrane reviews only
summarize the quality of evidence for the effective-
ness of a medication; they do not include evidence
on cost-effectiveness or severity of disease.

Another recent study in this journal—pub-
lished by Olman Rodriguez Loaiza, Sigrid Morales
Carrasco, Norheim, and Wilson—evaluates the
impact of this reform.” They compare claims for
medication post-reform (from 2016) with Norhe-
im and Wilson’s pre-reform sample (from 2008).
They find that this reform has had two effects: (1)
among successful claims, a shift from experimental
to higher-priority medications and (2) an increase
in the success rate of medication lawsuits. They
tentatively conclude that the new process has led to
modest gains in fairness.™

The data these authors have generated is of
great value, especially given the paucity of infor-
mation on the impacts of ways of institutionalizing
the right to health in Latin America.” However,
their analysis has three shortcomings. First, they
do not establish the statistical significance of the
differences they observe. Second, they miss an
important potential effect of the reform, which is
that it may have changed the number of medica-
tion cases brought to the court. Third, they do not
provide a detailed analysis of the joint impact of
the possible effects of the reform. Here, we address
these shortcomings. We first analyze Rodriguez
Loaiza et al’s data and show that the two effects
they identify are indeed statistically significant.
We also demonstrate that the number of medica-
tion cases brought to court declined significantly
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post-reform. We then evaluate the joint impact of
these potential effects on the assumption (which
we argue is plausible) that the CCSS focuses its
non-court-mandated spending on high-priority
interventions. We show that if one considers only
the change in the success rate and the reduction in
approved claims to experimental (unproven) med-
ications, then, contrary to Rodriguez Loaiza et als
judgment, post-reform health resource allocation
is likely to be less fair. (This is primarily because,
even post-reform, low-priority medications make
up the majority of successful claims. Consequently,
the increase in the success rate of claims generates a
net increase in expenditure on low-priority drugs.)
Furthermore, we show that if one also considers
the reduction in the number of medication claims
after the reform, then it is plausible that overall re-
source allocation is fairer post-reform. We end by
suggesting that to reduce the tension between judi-
cial decision making on individual claims and fair
priority setting, the process of evaluating claims
should take account of cost-effectiveness and indi-
vidual disease burden.

Data analysis

In 2008, pre-reform, the Sala IV dealt with 192
Norheim and Wilson
randomly selected 37 of the winning cases and
classified them according to the effectiveness of the
medicine, the severity of the condition it addresses,
its cost-effectiveness, and the quality of the evi-
dence available.* In 2016, post-reform, the Sala IV
dealt with 128 claims for medications. Rodriguez
Loaiza et al. analyzed the entire population of suc-
cessful cases using the same criteria, which were
operationalized in the manner explained in Table 1.

Rodriguez Loaiza et al. draw on these crite-

claims for medications.

ria to create an overall priority ranking into four
classes: I (high priority); II (medium priority); III
(low priority); and IV (experimental). They do so as
follows. A medicine qualifies as high priority if and
only if it scores in category I on all four criteria. It
qualifies as medium priority if and only if it scores
in category II on at least one criterion and in cate-
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gory I or II on all other criteria. It qualifies as low
priority if and only if it scores in category III on at
least one criterion and in category I, II, or III on all
other criteria.” Drugs are classified as experimental
if there is insufficient evidence of effectiveness as
judged by a trustworthy health technology agency.*

Table 2 reports Rodriguez Loaiza et al’s
findings regarding the distribution of successful
cases across priority classes. (We remove from their
post-reform data the five cases they could not clas-
sify, leaving 93 observations.) This explains why the
percentages in Table 2 differ slightly from the ones
they report. We tested whether the distribution of
cases across priority classes is different before and
after the reform, using a chi-square test of inde-
pendence, with the null hypothesis being that the
two distributions are the same and the alternative
hypothesis that they are not. The p-value of this
test is 0.046. Accordingly, we can reject the null
hypothesis with a reasonable degree of confidence.
(Although we use a chi-square statistic, a Fischer’s
exact test might be appropriate instead, since if the
pre- and post-reform samples are drawn from the
same population, the expected frequencies in two
cells are marginally smaller than 5. Fortunately, the
choice of test does not affect our conclusion, as the
exact test gives a p-value of <o.01.¥) The final row
reports the contribution to this finding made by
the shift in the share within each priority class. It
reveals that the overwhelming majority of the shift

is driven by the change in the share of successful
cases in priority classes I (high priority) and IV
(experimental). These findings support the claims
made by Rodriguez Loaiza et al. about the distri-
butional shift that has coincided with the reform.

Table 3 reports their findings regarding the
success rate of all claims for medicines, supple-
mented by the results of our analysis. We tested
Rodriguez Loaiza et al’s claim that there was an
increase in the success rate of medication lawsuits
using a two-proportions Z-test, with the null hy-
pothesis that the pre-reform litigation success rate
is greater than or equal to the post-reform success
rate. The p-value of this test is 0.0004. (Some might
be concerned about the sample sizes not being very
large, and argue instead for the use of a Fisher exact
test. Reassuringly, the Fisher exact test gives almost
identical p-values.>*) Accordingly, we reject the null
hypothesis and conclude that the post-reform suc-
cess rate is indeed higher.

We now consider a further difference between
pre- and post-reform data that is not discussed
by Rodriguez Loaiza et al.: that the reform, by
typically adding a stage to evidence gathering—a
forensic doctor’s report—might have affected the
number (and share) of medication claims. Even
though such a report comes at no direct financial
cost to claimants, it involves further time and ef-
fort, including being examined by a new doctor.
These represent burdens and therefore possible

TaBLE 1. Rodriguez Loaiza et al’s criteria for priority classification

Criterion Measure Grading
Effectiveness QALY gain# 1>1QALY
II<1&>0.5QALY
IIT < 0.5 QALY
Severity of disease QALY loss## 1> 5 QALY loss
II > 1 QALY loss < 5 QALY loss
III < 0.5 QALY loss
Cost-effectiveness Cost per QALY gained I <1 GDP per capita

II > 1 GDP per capita < 3 GDP per capita
IIT > 3 GDP per capita

Quality of evidence Types of published evidence

I Meta-analysis or randomized trial
II Observational, non-comparative studies
111 Single case reports

Note: QALY are quality-adjusted life years, a measure of health-related quality of life, in which one year in perfect health (or its equivalent) is 1,
death is 0, and a year in a condition that impairs quality of life without rendering it not worth living is rated between 0 and 1, depending on the

severity of impairment.
# Compared to standard intervention
## Compared to normal healthy life expectancy
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deterrents. Moreover, the existence of this new pro-
cess may have made citizens less likely to advance
claims for medications of unproven effectiveness.
These factors would lead one to expect a decline
in claims for medication. As Table 4 reveals, this
is indeed what happened. It reports the results of
a two-proportions Z-test, with the null hypothe-
sis being that the pre-reform share of medication
claims is smaller than or equal to the post-reform
share. The probability (p) of finding the observed
proportions under this hypothesis is 0.0005. We
conclude that the post-reform claims to medication
are a significantly lower proportion of all cases.

Effects of the reform on resource allocation

We have found three significant differences be-
tween the pre- and post-reform situation. Of course,
these differences may have causes other than the
reform. But if we assume that they were due to the
reform, how should we judge its impact? In this
section, we answer this question. We proceed step
by step, starting with the impact of the change in
the distribution of accepted claims in isolation and
then adding the increase in the success rate and the

TaBLE 2. Distribution of successful cases across priority classes
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decrease in the number of cases brought.

If we focus on accepted claims alone, it is
straightforward to see that the shift away from
purely experimental drugs (class IV) documented
in Table 2 leads to fairer resource allocation. One
way of establishing this is to consider the cumula-
tive distribution of accepted claims across priority
classes, which is given in the “accepted claims” sec-
tion of Table 5. The post-reform situation constitutes
an improvement over the pre-reform situation if the
post-reform cumulative distribution over priority
classes ordered from I through IV is, at every point,
at least as great as the pre-reform cumulative dis-
tribution, and strictly greater at some point. Table
5 reveals that the post-reform distribution is indeed
an improvement in this sense.

Because fairness depends on multiple criteria
(including health gain and reduction of inequali-
ty), it is more difficult to establish just how much
of an improvement the post-reform distribution
of accepted claims is. For simplicity, we focus on
generating a rough estimate of the reform’s impact
on the health gain criterion.

The idea is to estimate how much total health
gain is purchased for a given quantity of resourc-

Share of cases in priority class (%) p-value
I II III v
Pre-reform (2008, N = 37) 2.7 27.0 48.6 21.6
0.046
Post-reform (2016, N = 93) 16.1 18.3 55.9 9.7
Contribution to chi-square statistic (%) 48.5 12.2 32 36.1
TABLE 3. Success rate of litigation for the provision of medicine
Period Number of cases Success rate p-value
Pre-reform (2008) 192 57.9%
0.0004
Post-reform (2016) 128 76.6%
TABLE 4. Litigation for the provision of medicine
Period Amparo cases (for protection of constitutional rights) | Claims for medication | Share of medication cases | p-value
Pre-reform (2008) 16,345 192 1.2%
0.0005
Post-reform (2016) 15,782 128 0.8%

Source: Sala Constitutional de Costa Rica, Consolidado de datos generales: Estadisticas de asuntos votados por la Sala Constitucional, desglosada
por afio, tipo de asunto, término y tema. The 2008 data was found at https://www.poder-judicial.go.cr/salaconstitucional/index.php/2016-06-27-
17-08-39/item/64-4-cantidad-de-asuntos-entrados-por-tipo-de-asuntos-ampa [accessed July 22, 2019, but the linked data was later removed; the
2008 number corresponds to 2008 data mentioned in Norheim and Wilson (see reference 1)]. The 2016 data is from https://salaconstitucional.

poder-judicial.go.cr/index.php/estadisticasv1.
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es that are spent in line with the pre-reform and
post-reform distributions of accepted claims. To
this end, we require an estimate of the gain in
QALYs for each successful claim in a priority class.
We used the average individual QALY gain from
the data provided in Norheim and Wilson and in
Rodriguez Loaiza et al., filling in some lacunae in
their data. Furthermore, we required an estimate
of cost per QALY gained in each priority class.
We again took the averages in the data provided
by Norheim and Wilson and Rodriguez Loaiza et
al. (All cost-effectiveness measures were expressed
in GDP per capita per QALY for the relevant base
year.) Next, we required an estimate of the share of
expenditure devoted to each priority class. We as-
sumed that for each successful claim in a class, the
expenditure is the estimated individual QALY gain
in that class (the “quantity of health purchased”)
multiplied by the indicative cost per QALY in that
class (the “purchase price”). Finally, we assumed
that expenditure in each class is transformed into
QALYs by dividing the volume of expenditure by
the indicative cost per QALY for that class.

The upshot is reported in the top two rows and
the “accepted claims” section of Table 6. (The cal-
culations underlying it are in our online appendix.)
It is noteworthy that the indicative cost per QALY

for class III (low priority) is very high, in excess of 8
times GDP per capita per QALY, and that for class
IV, itis extremely high, in excess of 32 times GDP per
capita per QALY. This implies that expenditure on
these medications is many times less cost-effective
than expenditure on high-priority interventions. It
is also noteworthy that, post-reform, the estimat-
ed expenditure shares shift principally from class
IV (experimental) toward class III (low priority).
To estimate the effect of this shift, we calculate
the total number of QALYs generated for a given
amount of expenditure on accepted claims pre- and
post-reform, taking 100 times GDP per capita as an
illustrative amount. The blue highlighted cells in
the right-hand side of the “QALY gain” rows give
the upshot: there is a marked, roughly 50% im-
provement in the number of QALYs gained per unit
of expenditure on accepted claims. Equivalently,
one can say that the estimated cost-effectiveness
of expenditure on accepted claims falls from close
to 9 times GDP per capita per QALY to close to 6
times GDP per capita per QALY. In this respect, the
reform is a success.

However, this result of course fails to con-
sider the impact of the increase in the acceptance
rate of claims. Even post-reform, low-priority
and experimental medications together make up

TABLE 5. Proportion of claims leading to spending in each priority class (%)

Deterred Rejected Accepted
Priority class I# I# I | 11 i v
Accepted
Pre-reform 2.7 27.0 48.6 21.6
Post-reform 16.1 18.3 55.9 9.7
Cumulative pre-reform 2.7 29.7 78.4 100
Cumulative post-reform 16.1 34.4 90.3 100
Rejected and accepted
Pre-reform 42.1 1.6 15.6 28.1 12.5
Post-reform 234 12.4 14.0 42.8 7.4
Cumulative pre-reform 43.7 59.3 87.4 100
Cumulative post-reform 35.8 49.8 92.6 100
Deterred, rejected, and accepted
Pre-reform 0.0 42.1 1.6 15.6 28.1 12.5
Post-reform 31.0 16.2 8.5 9.7 29.6 5.1
Cumulative pre-reform 43.7 59.3 87.4 100
Cumulative post-reform 55.6 65.3 94.9 100
*By assumption
|
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nearly two-thirds of successful claims and, by our
estimate, more than nine-tenths of the expenditure
on approved claims. Consequently, the increase in
the success rate of claims will lead to a correspond-
ing increase in expenditure on low-priority and
experimental medications, which may counteract
the salutary effects of the reduction in the share of
experimental treatments among approved claims.
Further analysis is required to establish the net
effect of these opposing forces.

Such analysis must rely on an assumption
about the use to which the CCSS puts those re-
sources that it is not compelled to spend on meeting
successful claims. While, as in every health system,
there is in Costa Rica scope for improvements in
efficiency, there is also reason to assume that the
CCSS generally and effectively directs resources
toward improving population health and reducing
health-related inequalities.”* Expert reviews of the
health system, which is to a large extent adminis-
tered by the CCSS, have noted the attainment of
near-universal health coverage for an extensive
package of services. They also emphasize Costa
Rica’s excellent population health indicators (such
as life expectancy and maternal mortality) in

comparison with countries with a similar GDP
per capita.> Moreover, these reviews document
the health system’s focus on primary care, which
typically provides high-priority interventions that
reach all parts of the population.» Public sector
health resource allocation appears to be substan-
tially pro-poor. For example, the poorest make the
greatest use of public health services, and 30% of
government health spending goes to the poorest
20% of the population.># This likely contributes
to Costa Rica’s comparatively low inequality in
lifetime health.» More specifically in relation to
medicines, the CCSS’s Official Medicines List is
drawn up by expert doctors and pharmacists in line
with reasonable criteria, including efficacy, safety,
the ratio of costs to benefits, impact on the financial
sustainability of the system, and the ability to en-
sure that all segments of the population have access
to these medicines and can be expected to use them
as prescribed.* This list has been held up by the
World Health Organization as an example of the
optimal use of scarce resources.”

A recent study on the cost-effectiveness of
marginal health expenditure by governments
around the world supports the idea that it qualifies

TABLE 6. Indicators of cost-effectiveness, individual gain, expenditure, and overall QALY gain for claim-related expenditure

Deterred | Rejected Accepted
Priority class I I I 1I III v Total
GDP per capita per QALY 0.5# 0.5# 0.3## 2.3## 8.2## 32.6##
QALY gain per individual 2.4#% 1.6## 1.1## 0.7##
Accepted
Expenditure share pre-reform (%) 0.2 9.1 41.8 49.0 100
Expenditure share post-reform (%) 1.5 7.9 62.2 28.4 100
QALY gain per 100 GDP per capita, pre-reform 0.6 4.0 5.1 1.5 11.2
QALY gain per 100 GDP per capita, post-reform 4.8 3.5 7.6 0.9 16.8
Rejected and accepted
Expenditure share pre-reform (%) 42.1 0.1 5.3 24.2 28.4 100
Expenditure share post-reform (%) 234 1.1 6.0 48.1 21.4 100
QALY gain per 100 GDP per capita, pre-reform 84.2 0.4 2.3 2.9 0.9 90.7
QALY gain per 100 GDP per capita, post-reform 46.8 3.7 2.7 5.8 0.7 59.6
Deterred, rejected and accepted
Expenditure share pre-reform (%) 0.0 42.1 0.1 5.2 242 28.4 100
Expenditure share post-reform (%) 31.0 16.2 0.8 4.2 329 15.0 100
QALY gain per 100 GDP per capita, pre-reform 0.0 84.2 0.4 2.3 2.9 0.9 90.7
QALY gain per 100 GDP per capita, post-reform 61.9 32.3 2.5 1.9 4.0 0.5 103.1
# Mid-point of range for priority class specified by Norheim and Wilson
## Averages drawn from data supplied by Norheim and Wilson and Rodriguez Loaiza et al. and further research
|
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as high priority on at least one central criterion. It
estimates that the cost-effectiveness of marginal
health spending in middle- and high-income coun-
tries (of which Costa Rica is a member) lies between
0.18 and o.71 of per capita GDP per QALY.?® These
assessments fall well within Rodriguez Loaiza et
al’s <1 of per capita GDP per QALY requirement
for high-priority interventions.

These findings are consistent with an as-
sumption that the CCSS focuses on interventions
that fall within the high-priority category. On
this assumption, and supposing that court orders
do not lead to new resources being added to the
CCSS budget, resources that the CCSS remains
at liberty to allocate because a person’s claim is
rejected flow to high-priority interventions, while
court-mandated spending on anything other than
high-priority medications displaces high-priority
spending. Some evidence of such displacement is
provided by interviews with senior health officials
in Costa Rica, who mention that health providers
need to reallocate resources to accommodate the
court’s rulings.? Further evidence for the likelihood
of such displacement comes from the CCSS’s stated
aim to keep spending on medicines to 8-10% of the
health budget.® This suggests that court-mandated
spending may well impair the provision of drugs on
the Official Medicines List, or the expansion of this
list to include new high-priority medications.

We shall therefore proceed under the as-
sumption that ordinary CCSS spending is on
high-priority interventions. For concreteness, we
shall assume that expenditure on such interven-
tions, on average, comes in at 05 GDP per capita
per QALY (this is the mid-point of priority class
I, and a reasonable estimate given the aforemen-
tioned study on the cost per QALY of marginal
government expenditure on health in middle- and
high-income countries; our qualitative results are,
fortunately, robust to changing this assumption to
a cost-effectiveness of general spending of slightly
less than 3 GDP per capita). We can then, again,
use our two tests to compare the fairness of pre-
and post-reform claim-related expenditure. Let
us start with the claim-related distributions by
priority class, which are reported in the “rejected

and accepted claims” section of Table 5. Clearly, the
post-reform distribution does not constitute an un-
ambiguous improvement. Indeed, the distribution
associated with the pre-reform policy is superior for
priority classes I and II, and only somewhat worse
after that. Our first test is therefore inconclusive.

Our second test is a comparison of the benefits
generated per unit of claim-related expenditure,
which is reported in the “rejected and accepted
claims” section of Table 6. The way to interpret it
is as follows. Suppose that one sets aside 100 GDP
per capita to deal with claims. If a claim is rejected,
money flows toward unconstrained high-priority
expenditure. If a claim is accepted, money is spent
in line with the formula outlined above for accept-
ed claims in each priority class (in proportion to
both the individual QALY gain per claim and the
claim’s indicative cost per QALY). Because uncon-
strained spending is, according to our indicators,
far more cost-effective than expenditure on accept-
ed claims, the detrimental effect of the increase in
the acceptance rate swamps the beneficial effect
of the reduction in expenditure on experimental
treatments. As revealed in the orange-highlighted
cells, the upshot is a fall in QALYs generated by
around one-third. We conclude that if one focuses
solely on the success rate effect and the shift away
from experimental treatments, then, contrary to
Rodriguez Loaiza et al., on one important criterion
for fair priority setting, the reform is likely to have
worsened the situation.

This negative conclusion regarding the po-
tential effects of the reform depends, however, on
ignoring the reform’s apparent deterrent effect on
the number of claims for medication. As discussed
in Table 4, compared to the pre-reform sample year,
the post-reform sample year contains a reduction of
around one-third in the share (and number) of writs
of protection for medicines. If this reduction is due
to the increased barriers to getting such a claim ap-
proved, then one must also consider the funds that
the CCSS can now spend freely due to this drop. On
this assumption, we again review our two indicators
for the effects of the reform on resource allocation.
The “deterred, rejected, and accepted claims” sec-
tion of Table 5 shows that, taking deterred claims
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into account, the post-reform cumulative distribu-
tion over priority classes ordered from I through IV
dominates the pre-reform distribution, meaning
that on this criterion, the reform represents an im-
provement. Our indicator for QALYs generated per
expenditure of 100 times GDP per capita “set aside”
for dealing with possible claims tells the same sto-
ry. It is given in the green-highlighted cells in the
“deterred, rejected and accepted claims” section of
Table 6. These reveal that when one takes account of
all three apparent effects of the reform, the reform
has had a net positive effect on the criterion we have
focused on, increasing the estimated number of
QALYs generated for this fixed, claim-related bud-
get by 14%. In sum, our analysis estimates that the
combined effect of (1) the shift away from granted
claims to experimental medicines, (2) the increase
in the acceptance rate of claims to medicines, and
(3) the reduction in the number of claims for med-
ication is a moderate improvement in the fairness
of overall health resource allocation. Importantly,
because claims are overwhelmingly for low-priority
medications even post-reform, a principal route to
this likely beneficial impact is the reform’s apparent
deterrent effect on claims.

Limitations

While we address several lacunae in Rodriguez
Loaiza et als analysis, our arguments also inherit
some key limitations of their data. One is that we
use their priority classification, which, as they note,
is only one reasonable way to classify cases. Anoth-
er is that the estimates of individual QALY gain and
cost-effectiveness of medicines are subject to a great
deal of uncertainty. These estimates depend cru-
cially on both the assumed comparison treatment
(e.g. is the comparison “no treatment at all,” or is it
some alternative medication?) and the country and
health system context (e.g. the estimated cost per
QALY of a treatment can be much higher in, say,
a private health provider in the United States than
in a public provider in a middle-income country).
But due to the limitations of the available literature,
the studies from which our estimates are derived
cannot always match the Costa Rican context.
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Moreover, the cost-effectiveness estimates of exper-
imental treatments are subject to great uncertainty,
because the effects of these medicines are highly
uncertain. In addition, in future work on this topic
based on new data, it would be better to replace our
indirect estimates of the expenditure occasioned by
each accepted claim with more direct observations.

A third limitation is that while we can estab-
lish statistically significant and important post- and
pre-reform differences, our methods cannot estab-
lish that these differences are caused by the reform.
An important avenue for further research would be
to investigate the causal mechanisms behind the
observed changes.

A fourth limitation is that our analysis of the
joint impact of these differences relies on many
assumptions and that our estimates are therefore
quite uncertain. Most prominent among them is
the assumption (for which we have offered indirect
empirical support) that money not spent on meeting
claims is spent by the CCSS on high-priority health
interventions with an indicative cost of 0.5 GDP per
capita per QALY. Fortunately, as mentioned above,
our qualitative findings are unaffected even if we
make the far weaker assumption that the cost-effec-
tiveness of CCSS general expenditure falls just about
anywhere in the high- to medium-priority range.

Finally, our quantitative analysis does not con-
sider a different aspect of fair priority setting, which
is that there must be room for effective challenge to
and revision of decisions. It therefore ignores the
salutary effects that a culture of frequent challenge
may have on the CCSS’s functioning and the legit-
imacy of its priority-setting process** While the
volume of writs of protection for health remains
substantial, it is worth examining whether the new
process has created undue barriers for some patients
to challenge the denial of medication by the CCSS.
We also note that the estimated net effect may not
be permanent. If the deterrent effect on claims of
the reforms was in part due to uncertainty among
claimants about their chances of success under the
new regime, then the number of cases might start
rising again once lawyers and potential claimants
notice the good post-reform prospects of success
for claims to medication of proven effectiveness.
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Conclusion

We have investigated whether the cooperation
between the Costa Rican constitutional court and
the Cochrane Collaboration has helped reconcile
health rights litigation and fair priority setting.
Under this reform, a person advancing a claim for
medication is typically referred to an independent
forensic doctor, who evaluates the appropriateness
of the prescribed medication using the Cochrane
medical databases. We performed a novel analysis
of data provided by Rodriguez Loaiza et al. on the
apparent effects of this reform. We found that the
reform coincided with three substantial and sta-
tistically significant changes: (1) among successful
cases, an increase in the proportion of high-priority
cases and a decrease in the proportion of experi-
mental cases; (2) an increase in the overall success
rate of cases; and (3) a decrease in the number of
claims for medicine. We have also analyzed these
changes’ joint impact. Under the assumption that
the funds that are not spent on meeting court-ap-
proved claims are spent by the Costa Rican public
sector on high-priority interventions, these three
changes work in opposing directions. The reduction
in successful claims to experimental medications
represents an important improvement. Indeed,
we estimate that it reduces the average cost per
QALY for accepted claims by around one-third,
from roughly 9 to roughly 6 times GDP per capita
per QALY. However, as these numbers indicate,
even post-reform, approved claims typically lead
to extremely cost-ineffective spending. It follows
that the increase in the acceptance rate of claims
has a strongly negative effect on overall resource
allocation, since it prompts more such low-priority
spending. But for the same reason, the substan-
tial drop in the number of claims to medication
coinciding with the reform has been beneficial,
since it permits public spending to flow toward
high-priority interventions. We estimate that if or-
dinary public spending on health is indeed on such
high-priority interventions, then the joint effect of
all three changes is a moderate improvement in the
fairness of overall health spending.

We conclude that the Cochrane Collaboration
reform appears to have reduced the number of

successful claims for unproven drugs and there-
fore probably represents a good first step toward
reconciling fair priority setting with the right to
health in Costa Rica. However, a large majority
of successful claims are still for drugs that are not
remotely cost-effective. It therefore seems advisable
to further change the process of evaluation of such
claims to take account of priority-setting criteria
besides mere evidence of effectiveness, including
cost-effectiveness and severity of disease.
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“Hay que tener suerte”: Gender-based Violence Service

Provision in Quito, Ecuador
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Abstract

This study utilized the United Nations™ Essential Services Package for Women and Girls Subject to
Violence, a technical guidebook on quality services in line with human rights declarations, to examine
the characteristics of availability, accessibility, adaptability, and appropriateness from the viewpoint of
21 victim service users in Quito, Ecuador. Availability was evidenced by warm service providers willing
to aid victims but was hindered by a failure to make available all desired services (such as those related
to economic empowerment). Accessibility was aided by service locations that were easily accessible and
by referrals, but a lack of information and conflicting schedules thwarted users’ help-seeking efforts.
Participants shared experiences of services adapted to their specific needs and experiences of violence,
but additional services were needed to fully attend to their particular circumstances. Participants
shared how service providers empowered them by listening to their experiences and helping them
move forward in their lives. Nonetheless, participants shared experiences of victim-blaming and other
harmful attitudes from providers. Overall, there was a great amount of variability in participants’
service experiences. Areas for consideration include economic empowerment, expansion of services to
men and children, increased access to information, and trauma-informed training of staff in order to

better respond to gender-based violence.

CHIARA SABINA, PhD, is Associate Professor in the Department of Women and Gender Studies at the University of Delaware, Newark, DE, USA.
D1eGo PEREZ FIGUEROA is Director of Research at the Centro Ecuatoriano para la Promocién y Accién de la Mujer (CEPAM), Quito, Ecuador.
Competing interests: None declared.

Please address correspondence to Chiara Sabina. Email: csabina@udel.edu.

Copyright © 2019 Sabina and Figueroa. This is an open access article distributed under the terms of the Creative Commons Attribution Non-
Commercial License (http://creativecommons.org/licenses/by-nc/4.0/), which permits unrestricted noncommercial use, distribution, and
reproduction in any medium, provided the original author and source are credited.

Disclaimer: This project was supported by the J. William Fulbright Foreign Scholarship Board. Findings and conclusions of the research reported
here are those of the authors and do not necessarily reflect the official position or policies of the United States government or any agency
representing it, the Fulbright Commission in Ecuador, or Senescyt.

DECEMBER 2019 VOLUME 21 NUMBER 2 Health and Human Rights Journal 295



C. SABINA AND D. P. FIGUEROA / GENERAL PAPERS, 295-307

Introduction

The Universal Declaration of Human Rights of
1948 states both that “no one shall be subjected
to torture or to cruel, inhuman or degrading
treatment or punishment” and that “everyone has
the right to a standard of living adequate for the
health and well-being of [themselves] and of [their]
family.” Nonetheless, the bridging of the two hu-
man rights—protection from violence, specifically
violence against women, and the right to health—
remained elusive until the mid-1990s. Framing
violence against women as a human rights violation
is an important step in formally labeling this type
of violence as unjust and socially wrong, with at-
tached duties and responsibilities for accountability
at the individual and state levels.” It was not until
the Declaration on the Elimination of Violence
against Women and the Convention of Belém do
Para that violence against women was defined as a
violation of human rights at the international level
and freedoms and duties of states were delineated.?
These documents specified the desired outcome for
services but did not indicate what specific services
were needed nor how these services should be deliv-
ered. Our study uses recent multiagency guidance
from the United Nations Joint Global Programme
on Essential Services for Women and Girls Subject
to Violence to examine gender-based violence ser-
vices in the Ecuadorian capital of Quito.*

The Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW)
was a significant advancement that recognized the
confluence of violence, health, and human rights in
the lives of women. In 1992, the CEDAW Commit-
tee—which monitors states’ compliance with the
convention—issued General Recommendation No.
19 on violence against women, stating that “gen-
der-based violence is a form of discrimination that
seriously inhibits women’s ability to enjoy rights
and freedoms on a basis of equality with men” and
“states parties should establish or support services
for victims of family violence, rape, sex assault and
other forms of gender-based violence.”™ In 1993, the
Declaration on the Elimination of Violence against
Women, issued by the United Nations General
Assembly, explicitly focused on physical, sexual,

and psychological family violence; community vi-
olence; and state violence” The following year, the
Convention of Belém do Pard affirmed that “vi-
olence against women constitutes a violation of
their human rights and fundamental freedoms,
and impairs or nullifies the observance, enjoyment
and exercise of such rights and freedoms” and
called on states to condemn all forms of violence
against women and respond appropriately through
legislation, specialized services, and assessment of
efforts.®

Women’s movements across Latin America
have fought for the end of gender-based violence
since the beginning of the 1970s and sought more
recognition of gender-based violence as well as legal
and service advancements® Ecuador ratified CE-
DAW in 1981, and, in 1995, shortly after the signing
of the Convention of Belém do Pard, passed a law
on violence against women and families that seeks
to prevent violence and offer protection for victims
(Law 103).*° Article 66 of Ecuador’s Constitution also
acknowledges the right to live free from public and
private violence and declares that “the state shall
adopt the measures needed to prevent, eliminate,
and punish all forms of violence, especially violence
against women, children and adolescents,” further
providing the vision for a human rights-based
approach to violence prevention.” Services are delin-
eated in articles 35 and 78, which refer to specialized
services, restitution, compensation, rehabilitation,
and victim assistance.” In addition, the main legal
framework in Ecuador, the Organic Integral Penal
Code, penalizes gender-based violence in a series
of misdemeanors and crimes.” This is further but-
tressed by a national plan to end gender-based
violence, which acknowledges the individual, social,
and economic costs of gender-based violence and
sets out an intersectional model to, among other
goals, create specialized services, avoid revictimiza-
tion, train professionals, and facilitate collaboration
among service providers.*

Nevertheless, violence against women remains
high and access to quality services remains diffi-
cult. In Ecuador, a recent national survey of 18,880
women over the age of 15 revealed that about 49%
had experienced partner violence in their lifetime.”
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The forms of violence experienced include psycho-
logical (43.4%), physical (35.0%), sexual (14.5%), and
patrimonial violence (10.7%). The health impact of
violence against women is undeniable. Violence
against women damages women’s physical, mental,
sexual, and reproductive health while also increas-
ing morbidity and mortality.

The Essential Services Package for Women and
Girls Subject to Violence, written by the United Na-
tions Joint Global Programme on Essential Services
for Women and Girls Subject to Violence, identifies
the essential services that the health care, social
service, police, and justice sectors should provide
for women and girls who suffer violence.” The
framework outlined by the Essential Services Pack-
age is in line with human rights declarations and
includes key principles (for example, a rights-based
approach and perpetrator accountability), com-
mon characteristics (for example, appropriateness,
informed consent, and confidentiality), essential
services and actions, guidelines for national-local
coordination (for example, in the areas of law and
policymaking), and foundational elements (for ex-
ample, training and workforce development). The
need for the Essential Services Package arises from
the enduring effects of violence and the demand
for a coordinated set of quality services equipped
to respond to various forms of violence. While all
of these elements are necessary for an effective
response to violence against women, we chose
four common characteristics on which to focus
our study: availability, accessibility, adaptability,
and appropriateness. These elements should be
readily observable by service users and build on
a long line of work related to health care access.”
However, the recent application of these character-
istics to gender-based violence services in low- and
middle-income countries, as done in the Essential
Services Package, allows for a more tailored and
context-sensitive application of these character-
istics. Given the coverage and specificity of this
model, we believe it provides a hitherto unexplored
way of studying these issues.

The essential package underscores the need
for services to be readily available to all in sufficient
quality and quantity. Services should be available to
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all populations and sectors, without geographic or
social discrimination. With regard to quantity, it is
clear that most governmental and nongovernmen-
tal services in Quito are concentrated in the center
and center-north areas of the city, while they are
in very short supply in other areas.” Governmental
services, although more evenly distributed (with
at least one specialized court per administrative
zone), are very scarce in some areas, which under-
lines the need for the participation and aid from
local nongovernmental organizations (NGOs) to
broaden service coverage for women, especially
marginalized women.>* However, even with NGOs’
help, a large part of the population still has low
access to services.” In Quito, there exists only one
medical unit specialized in intimate partner vi-
olence and sexual violence and only one battered
women’s shelter, which has a 10-women capacity.”
Services are often in high demand, revealing the
need for more personnel.? Thus, looking at the
basic requirement that services be available, there
appears to be a lack of availability in Quito.

A call for higher-quality services has been
present in publications as early as 1999.>4In Ecua-
dor, the “Critical Path” study funded by the World
Health Organization identified
perceptions of violence as the main limitation to
quality services. The majority of service providers
in that study were found to favor the family unit
over the integrity of the victim.» Moreover, they
found that justice and policing services were prac-

sociocultural

ticed unevenly, were heavily bureaucratized, and
favored individual connections over institutional
connections.?® This results in an irregular quality
of services due to a lack of sensitive and qualified
personnel, which in turn leads to an underestima-
tion of the issue, long and inefficient processes, and
victim-blaming.”

Accessibility centers on the idea that ser-
vices should be geographically, economically, and
linguistically accessible to all women. The most
common identified barriers for accessibility are
economic barriers and the lack of knowledge about
the procedures. Though services are stipulated as
free in Ecuador, in most cases there are hidden
costs such as transportation, legal fees, and doc-
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ument photocopies for legal services.®* A study
that focused on five Ecuadorian NGOs found that
there is general ignorance about the functioning
of the legal system, its jurisdiction, the rights of
victims, and legal responsibility and obligations
of the service institutions by service providers.”
Additionally, most services are not adapted for dis-
abilities, and not all disabilities are contemplated 3

Adaptability calls attention to the fact that vio-
lence does not affect all women in the same way, and
different needs require different service approach-
es. Thus, essential services should adapt to users’
demands and must be equipped to understand the
different situations of violence women might find
themselves in. The “Critical Path” study found that
service providers generalized across victims, thus
precluding a response adapted to each victim’s par-
ticular circumstances.?' This lack of understanding is
also exacerbated by ignorance of the particularities
of different ethnic groups* But, by far, the most com-
plex and prevalent problem is the lack of adaptability
in the speed of procedures and the hidden economic
barriers, which are not subsidized for women with a
lower economic status

For essential services to be appropriate, they
must respect the victim’s dignity, avoid any sec-
ondary victimization, and respect her decisions
regarding the services she wishes to use, as well as
provide options to empower her and address her
needs, preserve confidentiality, and promote au-
tonomy. According to the Ecuadorian Constitution
(art. 76), victims have rights to due process; and
according to the Integral Organic Penal Code (art.
1), essential services must respect dignity, allow au-
tonomy, and abstain from any practice that might
cause secondary victimization* Nevertheless, real-
ity is another matter: essential services personnel
do not necessarily know or apply the law A lack of
training and adequate funding leads to legal, med-
ical, and psychological services without scientific
rigor and service providers that harbor sexist per-
ceptions and beliefs prioritizing familial stability
over women’s safety’* Some studies have reported
just plain rude and unqualified service operators
who revictimize and do not empower victims
Thus, from the available research, it seems that

while these qualities are advanced in the letter of
policies, practice has not followed suit.

Overall, most research on the provision of
quality services is not recent or generally informed
by service providers. During Ecuador’s latest po-
litical period, many aid agencies and NGOs left or
closed, leaving mostly state-funded research and
programs.2® Thus, there is a clear need to examine
these qualities from the perspective of service us-
ers. Our study assumes this task via a series of focus
groups with women who have accessed victim ser-
vices in Quito.

Method

Procedure

In order to understand the availability, accessibility,
adaptability, and appropriateness of services from
the perspective of victims, we conducted three
semi-structured focus groups with users of victim
services in May 2016. After we built relationships
with victim service organizations, three of them
consented to allow us to hold focus groups with
their users. Only users that have been engaged with
services and were not in crisis were recruited. Each
organization handled its own recruitment efforts
as best suited to its style. Generally, staff person-
ally invited users to participate. Each focus group
took place at the site of the organization at a time
deemed suitable by the participants. The three or-
ganizations were (1) a nonprofit domestic violence
service provider (n = 12), (2) a city organization that
provides counseling and legal assistance (n = 3),
and (3) a city-supported organization that provides
counseling and legal assistance (n = 6). All organi-
zations were in Quito, Ecuador. Focus groups were
conducted, transcribed, and analyzed in Spanish
by the primary author and collaborators. Quota-
tions for this manuscript were translated by two
bilingual researchers. All focus group participants
were informed about the study and the nature of
the questions before beginning the focus groups.
Each woman provided her verbal informed consent
to participate. Focus groups lasted between one
and a half and two hours each. Women were com-
pensated either with US$5 or a lunch equivalent to
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USss5. Three institutional review boards approved
this work—one in the United States and two in
Ecuador.

Participants

Demographic information is available in Table 1.
The sample was racially/ethnically homogenous,
with 100% of those responding indicating they
identified as mestiza (which translates to mixed
race, especially referring to European and indige-
nous). The average age of the sample was 38 years
old. The majority of the sample was employed
(63.2%), and more than half had a high school
education (secondary school) or above (52.6%).
Aggressors were primarily husbands (42.1%), and
abusive relationships tended to last 10 years or more
(55.6%). About a third of the women were still in a
relationship with the aggressor (35.3%), and 68.4%
had experienced self-defined violence within the
last year. On average, the sample was engaged with
services for 5.82 months, although this ranged from
zero months (new client) to two years of services.
One of the focus groups consisted primarily of ref-
ugees from Colombia.

Measures

Focus group protocol. The focus groups began by
asking participants to describe their decision to
seek services, then centered on participants’ percep-
tions of the four main characteristics (availability,
accessibility, adaptability, and appropriateness) of
services, and closed by asking about participants’
satisfaction with services and recommendations
for improvement. The semi-structured format
probed the Essential Services Package character-
istics (availability, accessibility, adaptability, and
appropriateness) by explaining each attribute and
asking participants about their experiences with
each. Questions and probes were altered and added
as needed to understand experiences with and im-
pressions of victim services. All of the groups also
explored participants’ prior experiences with vic-
tim services, particularly criminal justice services.

Questionnaire. At the end of each session, we
asked participants to complete a demographic
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questionnaire. Questions asked about ethnic/racial
identification, work status, educational attainment,
relationship with abuser, last violent episode, and
when services were sought. Responses relied on
participants’ own interpretations of violence and
their own recollection of events.

Data analysis

Transcripts were reviewed by three research team
members, and segments reflecting the categories
(availability, accessibility, adaptability, and ap-
propriateness) were coded as such. Each theme
was further subdivided into positive and negative
examples. Accounts of previous services were also
coded but kept separate from experiences with the
focal service providers. Thus, an a priori (deductive)
coding method was used based on the Essential Ser-
vices Package Codes were applied by two research
team members, reviewed by the primary author,
and then discussed and recoded to ensure concep-
tual and definitional consistency by two research
team members. At the end of the process, there was
100% agreement on the codes applied to the data.
Codes were then entered into N'Vivo.

Results

Availability relates to services being available in
sufficient quantity and quality without any form
of discrimination. Positive aspects of service
quality that participants identified include being
organized, being professional, offering appoint-
ments quickly, valuing users, and being warm to
users. Participants also reported being pleased with
workshops and particular staff members:

You notice she [the staff member] has more charisma

just by seeing her, without taking into account her
professional degree. ... The other one didnt even
offer a breathing exercise, not even a glass of water.
At least the one from here she impressed me, I swear
she impressed me, she got up and brought me a cup
of tea.

In terms of services that were not available, wom-
en indicated that they would like to see services
for youth in schools, support for couples, services
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TABLE 1. Participants’ demographic information

Attribute Number (N=19) %
Race/ethnicity
Mestiza 17* 100
Employment
Worked last week 11 57.9
Didn’'t work last week but had job 1 5.3
Looking for work for the first time 2 10.5
Looking for work and worked before 2 10.5
Student 1 5.3
Housewife 2 10.5
Education
None 1 5.3
Did not finish primary school 3 15.8
Finished primary school 1 5.3
Did not finish secondary school 4 21.1
Finished secondary school 5 26.3
Did not finish college 3 15.8
Finished college 2 10.5
Relationship to aggressor
Married 8 42.1
Separated 2 10.5
Civil union 3 15.8
Family member 3 15.8
Unrelated/armed conflict 3 15.8
In current relationship with aggressor?
Yes 6 35.3
No 11 64.7
Length of relationship with aggressor
6-11 months 1 5.6
3 years 1 5.6
5 years 1 5.6
6 years 1 5.6
8 years 1 5.6
9 years 1 5.6
10 years 2 11.1
More than 10 years 10 55.6
Length of time since violence occurred
There is currently violence 3 15.8
2-3 weeks 1 5.3
2-3 months 3 15.8
4-5 months 2 10.5
6-7 months 3 15.8
8-9 months 1 5.3
One year 2 10.5
More than one year 4 21.1
Mean Standard deviation
Age in years 38.00 9.71
Length of service engagement in months 5.82 6.84

* Only 17 of the 19 respondents answered this question.
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for children (including day care), prevention and
awareness, microenterprise support, and services
for men. Participants’ support for services for men
was based on two arguments: (1) men also suffer
from violence and (2) helping abusive men heal
their wounds would in turn help women. One
participant said, “Then it would be good if at some
time they do workshops with them, not always, but
it would be good if every so often they did it. That
would also help them realize how much the partner
of that person affects the woman.” Many women
mentioned microenterprise and economic empow-
erment as a way to escape violence. Participants
advocated for workshops, skills training, and other
types of support to start small businesses, such as
crafts and baking:

Although perhaps I think that the change would be
from us, like the girl over there says. It would be to
prepare us to be able to go out and support ourselves
between all women, have perhaps a connection to
someone who can teach us about entrepreneurship.
For example, we could make a plan and help each
other out and make an idea, a microenterprise, no?
Then we would not suffer economically, we would
stop trying to see if we sell or not, we would have
some income, but all united as women, well that’s
my suggestion.

Accessibility centers on the ability to access services
without barriers, including physical, economic,
and linguistic ones. Women'’s access to services was
fostered by locations that were close to their homes,
transportation routes, or jobs; referrals from other
service providers and friends and relatives; an am-
ple and flexible schedule for attending to users; and
websites describing services. Barriers that limited
their access to services included those identified in
the Essential Services Package, such as economic
accessibility (for example, the inability to pay a
psychologist or purchase medication). Some par-
ticipants also mentioned how work and child care
obligations limited their ability to access services.
The difficulty in this situation of finding available
appointment times reflects some of the administra-
tive barriers to services. However, the most common
barrier identified by focus group participants was
a lack of information. This included not knowing
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that the services existed or how to access them, not
knowing what other services were available, and
not understanding how appointments were made:

I think that there should be more publicity, because
there are so many of us who need this process to help
ourselves. There are some people who don’t receive
this process because they don’t [file a police] report,
it’s because of that that you are sent here, that’s why
you know about it. Many people don’t know about
this place.

Adaptability includes recognition of the differ-
entiated impacts of violence according to each
individual’s particular circumstances. In other
words, it allows for different options within services
to best meet users’ unique needs. Focus group par-
ticipants talked about service providers listening
to them and helping them clarify their situations,
which was a form of individualized attention.
Specific circumstances to which service providers
were responsive include recognizing a woman’s
co-dependent relationship with her son; addressing
aggressive behavior on the part of a woman; helping
women improve their economic stability through
skills training; incorporating spiritual aspects into
psychological treatment; treating children; offering
psychiatric services; teaching life skills such as
cooking; and supporting well-being through yoga
classes. Service providers also tailored services by
assisting with cases of physical abuse, sexual abuse,
psychological abuse, and/or child maltreatment.
Further, some participants spoke about their chil-
dren and their partners also receiving services,
which allowed them to feel hopeful about ending
violence in their families:

So, then I searched for help. I know that they will
help us here, with individual therapy, group therapy.
It has already cleared my mind and has helped me
a lot. In couples therapy, weve said everything,
like he said his things and I said my things. I said
everything that I felt because of all he has done to
me. We said everything. I don’t know, it was like a
relief, and I feel very good.

Negative adaptability generally centered on services
that participants needed but that were not available
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at a particular service site, such as child psycholo-
gists, services for men, medical services, and legal
aid. Participants commonly mentioned their desire
to start a small business or learn skills in order to
increase their economic productivity. “Of course it
would be good, here we are women who are fighters
who want to establish our own businesses.”

Services that are appropriate are delivered in
ways that maintain users’ dignity and confidenti-
ality, while minimizing secondary victimization.
Service users should feel that services are agreeable
to them and empower them. Participants talked
freely about what they gained from services—a
sense of self, confidence, support, and encourage-
ment, all in line with appropriateness:

I learned to hug, I learned about everything,
everything changed for me, even people who knew
me told me that now that I am 42 years old, they see
me looking better than when I was 20. Yes, and that
encourages me. It’s difficult, but yes I learned a lot. I
mean, I learned in one year what I didn’t learn in 40
years—to love myself, to accept myself as a woman.

But when you feel the need to pull out what you
have inside and tell it to people, like the psycholo-
gist, like in my case they have listened to me. And
to me, that’s very important—to be heard and not
necessarily be given something. I know that you
need stuff, but I believe that in one of these houses
it’s important that they listen to you, that you can
release the pain you have inside, and you can start
to love yourself and respect yourself more, and to
me that’s the most important thing.

One participant spoke about feeling trapped
in the shelter with little attention to her particular
needs and desires. For example, serving meat, but
no eggs, to a vegetarian and shutting off the hot
water early in the morning. Another stated that her
wounds are so deep that no amount of psycholog-
ical treatment would be able to heal them. Other
issues that affected the appropriateness of services
include staff turnover and feeling cut off from fam-
ily members.

During the course of the focus groups, par-
ticipants also shared their experiences with other
service providers, which ranged from helpful to

endangering. Positive experiences with other
service providers mirrored some of the positive
experiences with current services; however, women
were generally more restrained in their praises.
A few participants indicated that other service
providers had been helpful and had taken them se-
riously. With regard to the criminal justice system
in particular, one participant commented that her
case did not take a long time (three to four months),
and another felt understood by the judge and was
pleased that instead of arresting her partner, the
court ordered him to undergo counseling.

On the whole, however, women’s experiences
with other services were negative. For example,
some women felt that these other providers had
not been helpful: “We, like I told you, had received
psychological help as a couple and individually
over here in the district attorney’s office, but by the
looks of it, it didn’t help us. Well, I did learn a lot,
but it didn’t help him absolutely at all.” Others felt
that the services had not been organized, safe, or
confidential. Serious complaints were also made of
victim-blaming, not believing victims, and not tak-
ing violence seriously unless very severe, especially
psychological abuse or physical abuse without inju-
ry. Service providers were portrayed as insensitive,
untrained, indifferent, and unknowledgeable:

Of course, and more than anything in all of the state
offices, you see some pretty ignorant people, forgive
my language. People think like Maria said, that
they’re doing us a favor and knowing that a person
goes to them and on top of that they tell them, “Why
did you let yourself get hit?” There are a lot of people
who don’t even have a little bit of training on how to
treat people, how to treat people who are suffering
violence. There’s quite a bit of that in Quito.

I've been in this for 12 years, but I come because I
have a need. So then at first they humiliate you to be
able to give you anything. First they humiliate you,
then they throw it in your face, they don’t give it to
you, if they give it to you first they humiliate you, if
they give it to you, if they help you with something,
but first they humiliate you psychologically and
then later they give you something.

Participants also expressed frustration with
services that forced them to retell their stories over
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and over again or that offered fragmented services
such that the women needed to go to several differ-
ent offices, with none actually helping:

First you arrive at the psychologist of whichever place,
“Well, what's your name?” they say. Click, click, click.
“You know that you are going to get care, and this
and that” “Ok, tell me what's going on.” Click, click,
click. And you feel that the regret comes back and you
give another go of things that you don’t want to talk
about anymore, you don’t even want to remember
it anymore, you want to put it in a book and burn
it, make the ashes disappear and even the dust
because all of it is traumatic for you. So then at the
third appointment they tell you, “Ok, girl, you need
to make decisions, you alone need to heal yourself”
Please ... we don't live off slaps to the face, we didn’t
come here so that someone could hit us.

They also noticed the irony in mental health pro-
fessionals ushering them to change their lives in
a short period of time or treating the victim with
medication and not doing anything about the abu-
sive behavior itself. One participant even reported
being sexually harassed by a psychologist at a pre-
vious service location. Others shared stories of how
their abusive partners used the criminal justice
system to further abuse and control them:

He filed two complaints against me. He accused me
of psychological violence, when he was the one who
attacked me, he hit me, I endured it and I never
said anything, trying to preserve my marriage and
everything else. He yelled at me, he kicked me, he hit
me, sometimes he hit me in the face, horrors, and I
said nothing. Later, what happens, he gets a restraining
order, and they lock me up for a whole day, without
notifying me before. They had to notify me.

One woman summed it up by saying, “Hay que ten-
er suerte [you need to have luck] so that the person
says, ‘Yes, we are going to support you.”

Discussion

The way in which victim services are delivered is an
important human rights issue that has a substantial
bearing on women’s ability to live violence-free and
healthy lives. Quality victim services enhance the
well-being of survivors, while a failure to respond
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adequately poses yet another violation to victims’
human rights. Available, accessible, adaptable, and
appropriate services are needed across the domains
of health, criminal justice, and social services in
order to advance human rights. From this sample
of users of particular social and legal services, there
appears to be wide variability across experiences.
While participants tended to report more positive
experiences with their current service providers,
their difficulties in accessing services (accessibility)
and receiving all of the support they needed (avail-
ability and adaptability) showed that these services
still need to be improved to meet international
standards. Further, women’s recollections of previ-
ous service experiences, especially concerning the
criminal justice system, were negative overall.

The Essential Services Package calls for
social service organizations to provide specific
forms of support, including crisis counseling,
safe accommodations, woman-centered support,
psychosocial counseling, services for children,
community outreach, and assistance toward eco-
nomic independence.* These were all concerns
of our focus group participants. Across the focus
groups, participants expressed a desire for support
for economic independence via skills training
and sponsorship (availability) so that they could
navigate their particular economic situation (adapt-
ability). Other areas that appear to be limited in
availability, as mentioned in the Essential Services
Package, include community outreach (mentioned
by one participant), help lines (dedicated help lines
not mentioned by any participant), and prevention
(mentioned as a suggestion). Accessibility was
largely limited by a lack of information, including
for the women who sought services. One aspect of
limited availability that focus group participants
mentioned was services for children and men in
conjunction with services for women. The women
in our sample did not focus on separation and
independence as the only way to gain safety; in
fact, one-third were currently in their abusive rela-
tionships. Rather, some appeared to want solutions
that maintained the family structure. Lastly, the
appropriateness of services, particularly previous
services, was diminished by a lack of sensitivity
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among personnel.

As revealed by participants, the issue of ac-
cessibility extended beyond physical, economic,
and linguistic barriers and included the juggling of
multiple roles (for example, employee, mother) and
a lack of information. Indeed, several participants
commented on how their knowledge of services
was limited—either they did not know about ser-
vices or their network did not know about available
services. This lack of information is a specific
barrier that could be overcome with an organized
effort. Effective strategies include the training of
public employees such as those working in police
departments, district attorney’s offices, public aid
offices, and the like; the distribution of informa-
tion via educational and community institutions;
general public service announcements; and the
distribution of directories. The Essential Services
Package acknowledges the importance of making
crisis information available and accessible in a va-
riety of locations in different formats. It notes that
community information, which should be available
in culturally appropriate ways, includes informa-
tion on the rights of women, where to seek help,
available services and how to access them, and what
to expect when seeking services.* This appears to
be an area in need of attention in Quito.

The issue of adaptability requires service pro-
viders to understand the particular circumstances
of victims and to meet those needs. Participants
noted that this was done in a variety of situations,
but they yearned for more alternatives with regard to
economic empowerment. Economic empowerment
can be helpful in decreasing women’s dependence
on potentially abusive partners and improving the
economic well-being of the family unit; but it can
also be linked to increased violence in abusive re-
lationships if the abusive partner views economic
empowerment as a threat or seeks to control eco-
nomic productivity.#* Economic empowerment
programs tend to focus on financial literacy, eco-
nomic self-efficacy, and economic self-sufficiency.*
While participants focused on economic self-suffi-
ciency (specifically microenterprises), other aspects
of economic empowerment (such as obtaining
and navigating loans and learning about business

accounting) may also be helpful. Women’s insis-
tence on the ability to make their own money via
skills such as cooking echoes the fact that 95% of
businesses in Ecuador are microenterprises.* Yet,
violence against women could thwart the success of
such businesses (for example, lost days of work due
to violence, destruction of property by abusive part-
ner, and emotional distress). In fact, more than half
of women entrepreneurs in Ecuador have suffered
from partner violence.* Thus, while economic em-
powerment is a vital and worthy goal, there are still
complex safety issues that need to be addressed.*
Furthermore, a realistic understanding of these
businesses is important: there is no fixed income,
there are very few labor laws for protection, and
there are no benefits such as health insurance and
investments.# Economic advancement initiatives
need to account for the complexity of issues at play,
as well as respond to the context of such endeavors.

Another aspect of adaptability that was
stressed by focus group participants includes
services for children and partners. The desire
for services for children often stemmed from an
acknowledgement of the difficulties that children
in abusive families have lived through. Research
shows that child witnesses to domestic violence
suffer from psychological, social, and academic
problems.*® Participants desired help so that their
children could understand and negotiate relation-
ships in a healthy way. Additionally, children have
the right to such protections through international
instruments such as the Convention of the Rights of
the Child, which indicates that states must protect
children from maltreatment and abuse.* Similarly,
participants desired services for men so that they
could heal from the violence they too have endured.
While family preservation was not an explicit goal
of most participants, many did want more aid than
just for themselves. There was a sense of unfairness
and irony identified by participants: their partners
are abusive, yet the women are the ones seeking
psychological services. Thus, family preservation
could be one of the driving goals, but this desire
could also speak to a need for abusive men to be
held accountable for their actions and could be seen
as a way to rebuke victim-blaming attitudes.
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Another important issue identified by partic-
ipants is the lack of understanding and empathy
among some service providers. Protocols in Ecua-
dor explicitly identify the need for specialized and
trained professionals to provide ample information
to victims so they can make decisions without being
revictimized. This is also specified in the Conven-
tion of Belém do Parad. However, few women in the
focus groups experienced such understanding and
empathy. More generally, they reported insensi-
tive, untrained personnel who did not aid in their
treatment. Efforts to counteract these trends could
include thorough trauma-informed training from
a rights-based perspective for all personnel and
could extend to seeking cultural shifts in the un-
derstanding of violence against women, as specified
in the convention. Unfortunately, victim-blaming
attitudes, based in gender inequality, continue to
prevail in many countries, including Ecuador.

Conclusion

The findings here show mixed support with respect
to the standards set out in the Convention of Belém
do Par4, including the rights to dignity, to equal pro-
tection before the law, and to be free of stereotyped
patterns of behavior based on gender inequality.
While services and legal remedies were offered,
they were offered unevenly. Further, the convention
indicates that the state should train staff delivering
these services, “provide readjustment and training
programs to enable [victims] to fully participate in
public, private and social life,” raise the awareness
of the public, and provide “counseling services for
all family members where appropriate.”® Efforts
such as violence prevention, public awareness rais-
ing, economic empowerment, trauma-informed
services, and services for children are in line with
fulfilling these mandates and the desires of victims.
A very important contribution of these women is
how they connect the violence they have expe-
rienced to their well-being in various aspects of
their lives. This underscores other dimensions of
human rights: interdependence and interrelated-
ness. Human rights are interdependent—all rights
are connected and needed to achieve well-being.

C. SABINA AND D. P. FIGUEROA / GENERAL PAPERS, 295-307

Economic rights are linked to the right to live free
from violence. Thus, other state obligations, such
as those outlined in the International Covenant
on Economic, Social and Cultural Rights (which,
among other things, underscores the need for gen-
der equality in work and pay), can work to foster
nonviolence. 5

Some of the limitations of this study include
a racially and linguistically homogenous sam-
ple, which restricted our ability to understand
accessibility for diverse groups. Further, the goal
of the focus groups was not to obtain a detailed
account of each service rendered but rather to
discuss participants’ current service experiences.
Our recruitment of focus group participants was
facilitated by the service providers, meaning that
dissatisfied or hard-to-reach users could have been
excluded. A comprehensive evaluation of services
would include various other dimensions, such as
objective outcome measures, inclusion of those who
discontinue services, and observation of service
provision. Nonetheless, the sample of 21 service us-
ers provides meaningful insights into gender-based
violence service provision in Quito, Ecuador, from
users’ own perspectives.

The Essential Services Package provides a road-
map for increasing access to services for women who
are victims of gender-based violence in low-income
countries. Using this framework, which is guided
by a rights-based approach to health, has proven
effective for discovering some of the strengths and
weaknesses of the victim service delivery model
in Quito. Overall, there are a limited amount of
services available, but the experiences shared by par-
ticipants underscore the vital and life-saving role of
victim services. Continued efforts—including more
funding, staff, programs, and training—are needed
to meet the varied and complex needs of victims and
to realize all women’s right to health in situations of
gender-based violence.
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Evaluating the Impact of Student-run Asylum Clinics

in the US from 2016-2018

MADISON B. SHARP, ANDREW R. MILEWSKI*, CLAIRE LAMNECK, AND KATHERINE
MCKENZIE

Abstract

Individuals applying for asylum must demonstrate a well-founded fear of persecution. By documenting
signs of torture and other forms of abuse, medical evaluations can provide forensic evidence to support
asylum claims. The backlog of pending immigration cases in the United States recently exceeded one
million. Student-run asylum medicine clinics conduct forensic evaluations to assist in the asylum
adjudication process. The Physicians for Human Rights National Student Advisory Board administered
surveys to student-run clinics in the US in 2017 and 2018. Retrospective analysis evaluated the completion
rates of forensic evaluations, caseload capacities, and training frequencies. Student-run asylum clinics
completed 38.8% more forensic evaluations in 2017 than in 2016. In 2016, 33% of clinics received forensic
evaluation requests that exceeded their capacity, a figure that rose to 50% in 2017. The number of
clinicians trained by asylum clinics increased nearly fourfold between 2016 and 2017, and the number
of students trained grew by 81%. A recent surge in armed conflict has contributed to record numbers of
asylum applications in the US. The results of this survey reveal the burgeoning capability of student-run
asylum clinics to provide evaluations, a trend that underscores medical students’ ability to significantly
impact human rights issues. Student-run asylum clinics are poised to fill an increasingly important role

in supporting victims of torture and persecution.
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Introduction

An asylum seeker is a person who has left their
country of origin due to persecution or fear of future
persecution and whose request for sanctuary has yet
to be processed. They are seeking the right to be rec-
ognized as a refugee and be granted legal and other
protection. There are two ways to apply for asylum
in the United States (US): the affirmative process and
the defensive process. To apply affirmatively, an in-
dividual must be present within the US and submit
Form I-589 within a year of arriving. A person in the
defensive asylum process requests asylum in immi-
gration court as a defense against deportation. Tens
of thousands of individuals seek asylum in the US
each year to escape persecution or torture in their
home countries! Human rights violations, armed
conflict, and worsening humanitarian crises have
contributed to the nearly 1.7 million new asylum ap-
plications reported worldwide in 2017, a substantial
increase from years prior.> With 331,700 new claims,
the US received the most asylum applications of any
country in 20173 The backlog of immigration cases
in the US, including pending asylum claims, reached
642,700 in 2017, nearly 50% more than in 2016.* Few-
er than 40% of applicants are granted asylum in the
US: only 26,568 individuals obtained asylum in 20173

Individuals seeking asylum bear the burden
of proof to demonstrate persecution, most of whom
carry scars on their bodies and minds as the only
forensic evidence of the abuses they have suffered.
Through forensic evaluations, trained clinicians
identify sequelae of trauma and document their
findings in affidavits.® These medico-legal doc-
uments can help corroborate the experiences of
asylum seekers and consequently help victims of
torture or abuse access justice through asylum.
However, lawyers have only limited access to
trained physicians’ By connecting immigration
attorneys to clinicians, asylum clinics housed at
medical schools significantly expand access to pro
bono forensic evaluations and critical documenta-
tion. These clinics, many of which are student-led
initiatives, serve as organizing hubs that pair clini-
cians with students to perform evaluations, educate
providers and trainees about asylum and human

rights, and connect asylum seekers to medical
and social services. These organizations generally
comprise a team of medical students that manages
the clinic’s operations and receives guidance from
student and faculty leaders.®

Physicians for Human Rights (PHR), a
non-governmental organization devoted to advo-
cating for health and human rights, works closely
with asylum clinics and provides resources to train
the next generation of evaluators. The PHR Na-
tional Student Advisory Board comprises a team
of medical students who streamline communica-
tion between PHR student chapters and the PHR
national office. The board aims to inspire medical
students to address health and human rights vio-
lations now and in their future careers. Within the
PHR National Student Advisory Board, the Asylum
and Refugee Committee is tasked with guiding
nascent student-run asylum clinics and with trou-
bleshooting challenges that existing clinics are
facing. Student-run organizations that perform
forensic evaluations now exist at 19 medical schools
across the US»

The utility of forensic evaluations in asylum
proceedings has been examined previously: in
one study, 89% of US asylum seekers with legal
representation who also received a PHR medical
evaluation were granted protective status, far ex-
ceeding the national average of 37.5% among asylum
seekers—with and without legal representation—
who did not receive PHR evaluations.”® The impact
of student-run asylum clinics, however, has not yet
been documented. Here, we report the growth of
the Weill Cornell Center for Human Rights (WC-
CHR), the first student-run organization to partner
with PHR, and we share the results of the 2017 and
2018 national surveys of student-run asylum clin-
ics that investigated caseloads, asylum evaluation
trainings, clinician and student involvement, and
operational challenges.

Methods

Study setting

The Asylum and Refugee Committee of the PHR
National Student Advisory Board conducted two
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surveys of all student-run asylum clinics, including
those affiliated and not affiliated with PHR, across
the nation; the first was administered from Septem-
ber to December of 2017 and the second over the
same time interval in the following year. Clinics
were emailed a link to the online, standardized ques-
tionnaire. Data was collected for the preceding year
and for the clinic’s entire history. The survey sought
to evaluate the impact of student-run asylum clinics
and to identify ways that clinics could improve the
services offered to clients. The Institutional Review
Board at Yale University was consulted and con-
cluded that the data obtained by this study did not
constitute human subjects research.

Questionnaire design

The survey (included here asan appendix) contained
queries that addressed several topics: caseloads, cli-
ent outcomes, asylum-evaluation trainings, active
clinician and student involvement, and challenges
faced. Regarding caseloads, the survey asked for
the total number of forensic evaluations performed
and the number of clients evaluated in the preced-
ing year and since a clinic’s inception; the numbers
of physical, psychological, and gynecological
evaluations performed in the preceding year and
throughout the clinic’s history; the number of
evaluations performed in detention facilities; and
the volume of forensic-evaluation requests received
compared to the organization’s capacity to perform
evaluations.

The number of evaluations performed by a
clinic may not equal the number of clients served
for two reasons: Firstly, some clients require multi-
ple types of evaluations. Secondly, certain clinicians
may perform multiple types of evaluations for a cli-
ent in the same session and the clinic may employ
different conventions for how such evaluations are
counted. These discrepancies were clarified during
annual conference calls with each clinic as part of a
quality-improvement initiative administered by the
Asylum and Refugee Committee. Additionally, a
convention was adopted wherein the total number
of evaluations performed by a clinic was calculated
as the sum of the numbers of physical, psychologi-
cal, and gynecological evaluations performed.

The survey’s section on client outcomes re-
quested information about the number of cases
granted and denied asylum or other forms of legal
protection. Clinics were asked to report the number
of asylum evaluation trainings and the numbers of
clinicians and students trained in 2016 or 2017 and
since the organization’s founding. Finally, clinics
were asked to provide the number of clinicians and
students involved in performing forensic evalua-
tions. In the second survey, administered in 2018,
clinics were asked whether they provided services
in addition to forensic evaluations and whether
recent legislative changes had affected their oper-
ations. No incentives were offered for participation.

Statistical analysis

Categorical variables are reported as counts and
percentages, and continuous variables as means
and standard errors. The linear least squares
method was employed to identify the best-fit qua-
dratic curve that estimates the rate of growth in
the WCCHR'’s capacity to perform evaluations. All
calculations were performed by using Mathematica
(Version 10.1; Wolfram).

Results

The Weill Cornell Center for Human Rights: A
case study

The WCCHR is the first student-run asylum clinic to
collaborate with PHR. Since its founding in 2010, the
WCCHR has trained 386 clinicians and 845 students
to conduct forensic medical evaluations of asylum
seekers. The trainings with the largest attendance
were held in 2017 and 2018. Strikingly, the number of
clinicians trained in 2017 was nearly fourfold greater
than the number trained in 2016 (Figure 1a).

The WCCHR has performed a total of 553
evaluations for 479 clients from 7/14/2010 through
5/4/2019. Because some clients require multiple types
of evaluations, the number of evaluations performed
exceeds the number of clients evaluated. Plotting the
cumulative number of evaluations performed versus
time yields a curve with a rising slope, reflecting the
clinic’s expanding capacity to perform evaluations
(Figure 1b). In contradistinction, a constant slope
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FIGURE 1. Growth of the Weill Cornell Center for Human Rights (WCCHR)
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(a) Numbers of clinicians and students trained by the WCCHR each year (left) and in total (right). The upright, darkly shaded bars in the left panel
show the numbers of clinicians trained, whereas the downward, lightly shaded bars show the numbers of students trained.

(b) Cumulative number of clients seen (red) or forensic evaluations performed (blue) by the WCCHR from 7/14/2010 through 5/4/2019.

(c) Number of evaluations performed annually by the WCCHR. The lightly shaded bar with the dashed border indicates the projected number of
evaluations for 2019.

(d) Map showing the 74 countries from which the WCCHRSs clients fled to seek asylum in the United States. Darker shades indicate greater
numbers of clients from those countries; white indicates that no clients were seen from those countries. The color bar indicates the range of the
number of clients seen.
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would be seen for an unchanging number of eval-
uations performed per unit time. The change in the
curve’s slope, calculated as the second derivative of
the best-fit quadratic curve, estimates that each year
the WCCHR performs on average nine evaluations
more than the number performed in the previous
year. However, the rate of increase observed for 2019
so far exceeds this estimate.

Tabulating the evaluations
performed annually by the WCCHR again demon-
strates the clinic’s expanding capacity (Figure 1c).
On average, the number of evaluations performed
in a year increased by 12 cases, corresponding to

number of

an average annual growth of 40%. Assuming that
the volume of cases remains constant throughout
the year, the WCCHR is projected to perform 145
evaluations in 2019.

Forty-six percent of the clients evaluated by
the WCCHR were men, 53% were women, and 1%
were transgender. The average age of a client was
31 (age range was three to 65). The WCCHR offers
three types of evaluations: 27% of the evaluations
performed were physical, 65% psychological, and
8% gynecological. Clients most frequently hailed
from Central America (38.2% of clients), Africa
(26.9%), South America (12.9%), and Asia (11.9%),
with the greatest numbers of clients coming from
Honduras (n=72 clients), El Salvador (n=60), and
Guatemala (n=37) (Figure 1d). The most common
ground for claiming asylum was membership in
a particular social group (78.7% clients), followed
by political opinion (35.9%), religion (8.8%), race
(5.6%), and nationality (3.6%). Of the clients whose
cases were adjudicated, 95% received asylum or an-
other form of legal protection. Immigration courts
in New York decided the vast majority of these cas-
es and had the highest rate of granting asylum or
other legal protection in 2018 (Figure S1a) and with
the third-largest backlog of pending immigration
cases in the same year (Figure Sib).”

National trends in clinic caseloads and
outcomes

Of the 15 clinics contacted in 2017, 14 responded,
whereas 15 of 18 clinics contacted in 2018 responded
(Figure 2a). Between 2017 and 2018, two new or-

ganizations were founded and one existing clinic
was identified; all three were added to the list of
surveyed clinics in 2018. Two clinics that responded
in 2017 did not respond in 2018. Complete caseload
data were obtained by both the 2017 and 2018
surveys for 11 clinics. In 2016, these 11 clinics per-
formed a total of 227 evaluations for 192 individual
clients: 87 (38%) of the evaluations were physical,
122 (54%) were psychological, and 18 (8%) were
gynecological. Fifteen evaluations were performed
in detention centers. The same 11 clinics completed
315 evaluations for 275 clients in 2017. The num-
ber of evaluations performed thus grew by 38.8%
or by an average of 8 * 3 cases per clinic over the
preceding year, and the number of clients served
grew by 43.2% (Figure 2b). Nine clinics performed
more evaluations in 2017 than in 2016, whereas
two clinics performed fewer evaluations. One hun-
dred and fifty (48%) of the 2017 evaluations were
physical evaluations, 130 were psychological (41%),
and 35 (1%) were gynecological (Figure 2c, inset).
Compared to the 2016 data, these figures constitute
an increase in physical evaluations by 72.4%, an
increase in psychological evaluations by 6.6%, and
an increase in gynecological evaluations by 94.4%
(Figure 2¢). Thirty-one evaluations were performed
in detention centers in 2017, more than double the
number performed in 2016. In both years, nine
clinics served clients who required multiple types of
evaluations. Several entities referred forensic evalu-
ation requests to clinics, including PHR, non-profit
organizations, law clinics, and attorneys.

To date, student-run clinics have performed
more than 1,600 evaluations, of which approxi-
mately 39% were physical evaluations, 52% were
psychological evaluations, and 9% were gynecologi-
cal evaluations. Ninety evaluations were completed
at detention centers. Outcomes were reported for
774 clients: 754 clients (97.4%) were granted asylum
or another form of legal protection, and 20 clients
(2.6%) were denied asylum. The majority of stu-
dent-run asylum clinics are located in states whose
immigration courts grant asylum or other protec-
tions at a rate that exceeds the nation’s average grant
rate (Figure S1a) and in states with long backlogs of
pending immigration cases (Figure S1b).”
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In 2016, half of the clinics stated that the
volume of forensic evaluation requests received
by their organization was commensurate with
their capacity to perform evaluations, 33% claimed
their capacity for forensic evaluations exceeded the
number of requests they received, and 17% stated
the forensic evaluation requests they received ex-
ceeded their organization’s capacity. By 2017, 50% of
clinics received evaluation requests exceeding their
organization’s capacity, 25% received evaluation
requests commensurate with their organization’s

FIGURE 2. Caseloads for student-run asylum clinics

capacity, and 25% of clinics’ capacity exceeded the
number of requests (Figure 2d).

National trends in asylum evaluation trainings

In 2016, five clinics held two trainings, three clinics
held one training, and the remaining clinics held no
trainings. In 2017, three clinics held two trainings,
six clinics held one training, seven clinics held no
trainings, and three clinics did not respond. Com-
plete training data were obtained by both surveys
for seven clinics; these clinics trained 76 clinicians
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FIGURE 2. contd. Caseloads for student-run asylum clinics
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(a) Map showing the 18 active organizations that received the survey in 2018. The founding year of each clinic is listed in parentheses. Because they
had not yet performed a forensic evaluation by the end of 2018, the student-run organizations at the Albert Einstein College of Medicine, CUNY
School of Medicine/Sophie Davis, Geisel School of Medicine at Dartmouth, Touro College of Osteopathic Medicine, NYIT College of Osteopathic
Medicine, and UTMB at Galveston are not shown.

(b) Differences in the numbers of evaluations performed between 2017 and 2016. Data is shown only for the eleven clinics from which complete
training data were obtained for both surveys. Light-blue lines indicate an increase in the number of evaluations, whereas light-red lines indicate

a decrease. The thick, blue, and dashed line represents the average difference across clinics. A black circle indicates that the same difference was
obtained for two clinics.

(c) Bar chart depicting the numbers of each type of evaluation (physical, psychological, and gynecological) performed by each clinic. Light shades
of each color correspond to data from 2016, and darker shades portray data from 2017. The inset displays the proportions of evaluation types
among all evaluations performed in 2016 (inner circle) and in 2017 (outer circle).

(d) Pie chart showing the proportion of clinics that reported receiving a number of evaluation requests that exceeded the organization’s capacity
(“too many”), receiving a number of evaluation requests that was commensurate with the organization’s capacity (“just right”), or having capacity
that exceeded the number of received evaluation requests (“too few”). Data are shown for 2016 (inner circle) and for 2017 (outer circle).
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and 186 students in 2016, and 377 clinicians and
337 students in 2017, reflecting a growth by 396%
and 81% in the numbers of clinicians and students
trained, respectively. On average, clinics trained
43.0 + 16.6 more clinicians and 21.6 + 7.2 students
in 2017 than in 2016 (Figures 3a and 3b). To date,
12 clinics have together hosted 66 trainings that
were attended by more than 1,400 clinicians and by
more than 1,700 students in total. Moreover, nearly
400 clinicians and more than 1,000 students were
reported to be actively involved in the clinics at the
end of 2018.

Additional services offered by clinics

In 2018, a third of the clinics provided services
in addition to forensic evaluations. Six clinics
refer clients to local organizations that provide
clients with pro bono or low-cost legal, medical,
or psychological services. Other services included
on-site social work and counseling for survivors
of intimate-partner violence and sexual assault; a
travel fund to help clients attend appointments; and
financial assistance with clothing, food, and infant
care necessities.

FIGURE 3. Asylum evaluation trainings

Challenges faced by nascent and established
clinics
Challenges were shared by 13 respondents in 2017
and by 12 respondents in 2018. Most challenges
were recurrently reported and were related to insti-
tutional difficulties, to recruitment or retention of
clinicians, or to changes in national policies. Insti-
tutional obstacles included: gaining support from
the medical school’s administration, finding physi-
cal spaces for evaluations, and answering questions
about liability. Concerns around ensuring the
continuity of services and around maintaining the
organization’s knowledge across student-leadership
transitions were also listed. Two clinics reported
barriers to developing an apparatus that addresses
clients’ ongoing medical and social needs. One of
these clinics was unsure of how to implement such
a framework without affecting the perceived objec-
tivity of the forensic affidavits and evaluations.
Difficulties related to having enough volun-
teer clinicians were reported most commonly: six
clinics (43% of respondents) in 2017 and six (40% of
respondents) in 2018 cited such challenges. Specifi-
cally, some clinics had trouble attracting clinicians
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Differences in the numbers of clinicians (a) and students (b) trained between 2016 and 2017. Data is shown for only the seven clinics from which
complete training data were obtained for both surveys. Light blue lines indicate an increase in the number of trainees, whereas light red lines
indicate a decrease. The thick, blue, and dashed line represents the average difference across clinics.

DECEMBER 2019 VOLUME 21

NUMBER 2

Health and Human Rights Journal



M. B. SHARP, A. R. MILEWSKI, C. LAMNECK, AND K. MCKENZIE /| GENERAL PAPERS, 309-323

to training opportunities, recruiting clinicians to
become active evaluators, or retaining trained cli-
nicians. A shortage of mental health professionals
to perform psychological evaluations was noted by
two clinics in 2017 and by two different clinics in
2018. In 2017, one clinic reported having difficulty
placing urgent evaluation requests—those needing
to be completed within a short timeframe—with cli-
nicians, an issue that arose for three clinics in 2018.

Two-thirds of clinics responded affirmatively
to the question: “Have recent legislative changes
affected the way in which your clinic operates?”
Six clinics (40%) noted differences in how domestic
violence or gang violence cases were handled by the
organization or by legal partners. Four clinics (27%)
connected rising caseloads to policy changes, with
three of these clinics noting an increase in the num-
ber of urgent requests for evaluations. Two clinics
saw diminished numbers of evaluation requests,
and one of these clinics specifically reported having
far fewer referrals for clients who were subjected to
domestic violence.

Discussion

Forensic evaluation statistics

This study reports caseloads, training statistics,
active involvement, and challenges for student-run
asylum clinics. The growth experienced by the
WCCHR augurs the trends seen for organizations
across the nation. Eleven clinics performed 227
forensic evaluations in 2016 and 315 evaluations
in 2017, reflecting a growth in capacity by 38.8%.
By comparison, PHR conducted 520 evaluations
in 2016 and 670 evaluations in 2017, representing
growth by 28.8%." Considering that PHR is one of
the largest providers of evaluations in the nation,
these figures suggest that student-run clinics will
soon manage the majority of requests for forensic
medical evaluations. This prediction is further
supported by the close agreement seen between the
WCCHR’s average annual growth rate (40%) and
the growth rate averaged over 11 clinics in various
stages of development (38.8%). The WCCHR’s expe-
riences are likely typical, and student-run asylum
clinics in urban centers can expect to follow a

similar trajectory. Greater capacities to accommo-
date evaluation requests are urgently needed as the
number of asylum claims filed in the US continues
to rise each year: in 2017, the US Citizenship and
Immigration Services (USCIS) reported 139,801 af-
firmative asylum applications, surpassing the 2016
number by 21%.

Greater numbers of all evaluation types—
physical, psychological, gynecological, and those
conducted in detention facilities—were performed
in 2017 than in 2016. That the number of psycholog-
ical evaluations grew by only 6.6% might reflect the
challenge of recruiting mental health professionals
that was cited by several clinics. Various studies
place the rates of post-traumatic stress disorder
in asylum seekers at different percentages ranging
from 20% to 80%.” The psychological harm that has
befallen asylum seekers may impair their ability to
recall facts or to coherently recall their experiences.
Mental health professionals and physicians who
routinely perform psychological assessments pro-
vide diagnostic information to support applicants’
claims of psychological harm, thereby enhancing
a claimant’s credibility.”® The expertise of mental
health professionals is needed with even greater
urgency following the implementation of Executive
Order 13767 in 2017 and the higher standard for
“credible fear” of persecution therein established.”
Under this order, asylum applicants—the legitima-
cy of their claim notwithstanding—whose trauma
has altered their “demeanor, candor, or responsive-
ness’ may now be perceived as less credible.”®

The doubling in the number of evaluations per-
formed in detention centers by student-run clinics
might be driven by the current administration’s 2017
policies of detaining undocumented immigrants
and of increasing the capacity of detention facilities
to 48,000 detainees per day.® The administration’s
implementation of ‘expedited deportation’ policies
in 2017 has also contributed to the backlog of pend-
ing immigration court cases.”> Many asylum seekers
now face prolonged detentions that span months or
even years owing to longer waiting periods between
an applicant prevailing in a credible-fear interview
and subsequently appearing in immigration court.”
Obtaining access to detention centers to conduct
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evaluations remains critical for ensuring a fair adju-
dication process for asylum seekers.

Of the clients whose cases were adjudicated,
asylum or another form of legal protection was re-
ceived by 95% of clients seen by the WCCHR and by
97.4% of clients seen by all of the student-run clin-
ics, numbers that closely agree. These grant rates
accord with those reported elsewhere, suggesting
that evaluations performed through student-run
asylum clinics are non-inferior to those performed
by independent clinicians.*> Obtaining outcomes
data is limited, however, by several factors. The long
delays in immigration proceedings hinder a clinic’s
ability to track results: individuals with open im-
migration cases—including asylum seekers—have
already been awaiting a decision for 727 days on
average.” Moreover, those denied asylum may ap-
peal and subsequently prevail in their asylum case.
Other limitations to accurately measuring asylum
outcomes include non-response bias and missing
data. Because asylum grant rates vary widely across
states, the rates found in this study may not be at-
tainable by every organization.

Training statistics

Between 2016 and 2017, the numbers of clinicians
trained by the WCCHR and by seven student-run
asylum clinics increased nearly fourfold and five-
fold, respectively. The number of students trained
also increased over this time period. Asylum eval-
uation trainings are typically held in September,
October, and early spring. The trainings hosted by
student-run clinics in 2016 therefore occurred be-
fore the 2016 presidential election, whereas the 2017
trainings followed the presidential inauguration.
The WCCHR held a training in February 2017 that
was—at the time—the largest in the organization’s
history. The rhetoric surrounding the 2016 election
appears to have spurred student-run asylum clinics
to broaden their recruitment strategies and to have
galvanized clinicians into leveraging their training
to assist asylum seekers.>*

More than 1,400 clinicians and 1,800 stu-
dents have attended one of 66 trainings hosted by
student-run organizations. Asylum clinics retain

only a fraction of trainees, however: nearly 400
clinicians and approximately 1,000 students were
actively involved in performing forensic evalu-
ations by the end of 2018. Moreover, the need for
more trained clinicians to meet the demand for
forensic evaluations was the most commonly
faced challenge reported by clinics. Clinicians
with expertise evaluating minors are increasingly
needed: unaccompanied children account for half
of the affirmative-asylum applicants from Central
America, and this proportion is expected to grow.”
Expanding opportunities for health care profes-
sionals to attend trainings remains integral to the
continued growth of clinics nationwide.

Current political context and asylum law

Settled law that offers asylum to certain groups,
particularly those claiming persecution due to
domestic and gang violence, has been rolled back
and challenged by the US Department of Justice.
The Board of Immigration Appeals in 2014 held
that “married women in Guatemala who are un-
able to leave their relationship” are a particular
social group for purposes of obtaining asylum and
withholding of removal.?* On June 11, 2018, Former
Attorney General Jeff Sessions issued a decision,
Matter of A-B-, that advised immigration officials
to summarily deny credible-fear hearings for do-
mestic violence or gang-related claims. Although
the attorney general acknowledged the severity
of the harms suffered, he questioned whether
these survivors are recognized within their soci-
ety as a particular social group.” The proportion
of asylum seekers granted protection from the
Northern Triangle countries of Central America
rose from 14% in 2010 to 27% in 2016, reflecting
immigration officials’ recognition of the dangerous
conditions—including powerful gangs and ram-
pant gender-based violence—pervading the region.
Owing to concerted efforts by the Trump Adminis-
tration to limit asylum eligibility, this upward trend
reversed course: grant rates for asylum applicants
from Central America declined by 40% between
2017 and 2018.** Consistent with these changes,
several respondents (40%) noted differences in how
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domestic violence and gang violence cases were
managed by the organization or by attorneys.
Starting on January 29, 2018, USCIS changed
the way asylum claims were adjudicated by prior-
itizing the most recently filed affirmative asylum
applications when scheduling interviews.® This
compressed timeline can increase stress for appli-
cants as they attempt to gather documents quickly,
and it also likely accounts for the increase in urgent
evaluation requests reported by three clinics.

Student-run asylum clinics: Challenges and

benefits

Respondents indicated that many of the greatest
challenges were encountered in establishing a
clinic. Particular difficulties at the outset included:
addressing risk management, receiving institution-
al support, transitioning student leaders, recruiting
clinicians, and acquiring funding. To help antici-
pate and preemptively address these challenges,
members of the PHR National Student Advisory
Board compiled the collective wisdom of several
clinics into a guide that delineates the critical steps
in founding and operating a student-run clinic3°
The board’s Asylum and Refugee Committee stands
ready to offer additional advice, share resources,
and connect organizations beset by obstacles to
clinics that have overcome similar challenges. The
successes of the clinics showcased in this study
demonstrate that the barriers to starting a clinic
are surmountable, a fact that may allow students
to garner support from their institutions as they
endeavor to open new clinics.

A student-run asylum clinic’s value extends
beyond providing forensic medical evaluations and
hosting asylum evaluation trainings* Through
referral networks, clinics connect clients to local
organizations that provide low-cost or pro bono
medical and social services. By pooling resources
and by serving as an organizational hub, an asy-
lum clinic can surpass the number of evaluations
performed by independent clinicians and can ac-
commodate tighter deadlines. Moreover, a clinic
manages the details of scheduling evaluations.
Thus relieved of these logistical burdens, clinicians

can focus their time on performing evaluations.
Clinics across the nation ascribe to a common set of
policies and procedures that were developed with
oversight from PHR to ensure the uniform appli-
cation of acceptable standards of practice. Notably,
the affidavit of a first-time evaluator must receive
feedback from an experienced evaluator before the
document is submitted to a client’s attorney. Edu-
cation is central to the mission of the student-run
asylum clinic. By participating in evaluations and
in affidavit writing, students interact with highly
vulnerable populations, develop cross-cultural
competence, learn how to recognize and document
signs of torture, practice trauma-informed inter-
viewing, and become acquainted with ways that
clinicians can leverage their training to help those
in need outside of providing medical care. Students
involved in the clinic’s operation also gain leader-
ship experience. Conversely, volunteer clinicians
are afforded the opportunity to train and mentor
students who are passionate about human rights. A
clinic can enhance the entire community’s aware-
ness of human rights issues through lecture series
and can rapidly mobilize many voices through ad-
vocacy initiatives. Several organizations have also
engaged in broader conversations by developing
robust research programs, as is evidenced by the
diverse topics presented at the annual PHR Nation-
al Student Conference**

Conclusion

In August 2019, the backlog of immigration cas-
es in the US soared to more than 1,000,000, a
figure that underscores the immense need for fo-
rensic evaluations of asylum seekers* Our study
demonstrates a rapid expansion in the collective
capacity of student-run asylum clinics to provide
evaluations. More than 1500 evaluations have
been conducted by 18 student-run asylum clinics
nationwide, a testament to the hard work of the
students and clinicians who make these organi-
zations possible. This encouraging trend reveals a
growing interest among health care professionals
in offering services to asylum seekers and predicts
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that student-run asylum clinics will soon provide
a significant proportion of urgently needed evalu-
ations. With the help of the PHR National Student
Advisory Board, the number of asylum clinics con-
tinues to grow annually, and each clinic becomes

better equipped to accept more evaluation requests.
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FIGURE S1. Asylum decisions and backlogs by state.
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(a) Map showing the statewide rate at which immigration courts granted applicants asylum or another form of legal protection in 2018. This data,
taken from TRAC, contains both affirmative and defensive applications decided by immigration courts, but excludes applications decided by
USCIS. Darker shades of blue correspond to higher rates along a linear scale as indicated by the color bar. Rates range from 5.5% to 65.6%, the
median rate is 21.1%, the national rate across all decisions is 34.7%, and averaging the statewide rates yields 27.8%.

(b) Map showing the backlog of pending cases in the immigration courts by state as of October 2019. Darker shades of red correspond to larger
backlogs along a logarithmic scale as indicated by the color bar. In both panels, tan indicates states without immigration courts and striped states
are home to student-run asylum clinics that are marked by red (a) or blue (b) dots. Data for both panels were taken from the sources listed in

reference 11 of the main text.
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Appendix
Student-Run Asylum Clinic Impact Survey

1. My organization consents to allowing the PHR
Student Advisory Board to pool the information
we provide through this survey to create and
disseminate a report that evaluates the impact of
student-run asylum clinics:

a. My organization consents
b. My organization does not consent

2. Your Organization’s Information

a. Name of your organization:
b. Contact email for your organization:
c. In what year was your organization founded?
d. What are your organization’s primary
sources of forensic evaluation requests?

3. Clinic Caseload

a. How many forensic evaluations did your
organization perform in 2017?

b. Of those, how many were physical evaluations?
c. How many were psychological evaluations?
d. How many were gynecological evaluations?
e. How many were performed in detention
facilities (including detention centers, jails,
etc.)?

org/resource/central-americans-were-increasingly-win-
ning-asylum-president-trump-took-office.

29. U.S. Citizenship and Immigration Services, Affirma-
tive asylum interview scheduling (January 2018). Available at
https://www.uscis.gov/affirmative-asylum-scheduling.

30. Physicians for Human Rights National Student Pro-
gram, The asylum clinic guide. Available at https://www.
phrstudents.com/how-to-efficiently-run-an-asylum-pr.

31. Emery et al. (see note 8), Chelidze et al. (see note 8),
Praschan et al. (see note 8), Carbrey et al. (see note 8).

32. Physiciansfor HumanRightsNational StudentProgram,
2017 national conference poster archive. Available at https://
www.phrstudents.com/2017-national-conference-posters;
Physicians for Human Rights National Student Program, 2018
national conference poster archive. Available at https://www.
phrstudents.com/2018-national-conference-posters.

33. TRAC Immigration (Immigration court backlog tool,

see note 4).

f. Did your clinic perform any other type of
forensic evaluation in 2017? If so, what types
and how many?
i. Examples include, but are not limited
to, dental evaluations, radiographic imag-
ing for forensic purposes, medical record
reviews, evaluating whether medical treat-
ments in other countries would be eftective
for certain conditions (i.e. HIV).
g. How many clients did your organization
evaluate in 2017?
i. Some clients may receive multiple evalu-
ations; we therefore also want to know how
many individual clients your organization
has seen.
h. How many forensic evaluations has your
organization performed since it was founded?
i. Of those, how many were physical evaluations?
j. How many were psychological evaluations?
k. How many were gynecological evaluations?
. How many were performed in detention
facilities (including detention centers, jails,
etc.)?
m. Has your clinic performed any other type
of forensic evaluation? If so, what types and
how many?
i. Examples include, but are not limited
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to, dental evaluations, radiographic imag-
ing for forensic purposes, medical record
reviews, evaluating whether medical treat-
ments in other countries would be effective
for certain conditions (i.e. HIV).
n. How many clients has your organization
evaluated since it was founded?
i. Some clients may receive multiple evalu-
ations; we therefore also want to know how
many individual clients your organization
has seen.
0. How does the volume of forensic evaluation
requests received by your organization com-
pare with its capacity to perform evaluations?
i. The number of forensic evaluation
requests we receive exceeds our organiza-
tion’s capacity.
ii. The number of forensic evaluation re-
quests we receive is commensurate with
our organization’s capacity.
iii. Our organization’s capacity for forensic
evaluations exceeds the number of requests
we receive.

4. Client Outcomes

a. Of the clients whose cases have been
adjudicated, how many have been granted
asylum or another form of legal protection?

b. Of the clients whose cases have been
adjudicated, how many were denied asylum
or other forms of legal protection?

5. Asylum Evaluation Trainings

a. How many asylum evaluation trainings did
your organization hold in 2017?

b. How many clinicians did your organization
train in 2017 to perform forensic evaluations?

c. How many students did your organization
train in 2017 to participate in forensic evalu-
ations?

d. How many total asylum evaluation train-
ings has your organization held?

e. How many total clinicians has your organi-
zation trained to perform forensic evaluations?
f. How many total students has your orga-
nization trained to participate in forensic

evaluations?

6. Current Involvement

a. How many clinicians are currently involved
in performing forensic evaluations with your
organization?
b. How many students are currently involved
in performing forensic evaluations with your
organization?
c. Does your clinic provide services in addi-
tion to forensic evaluation?

i. Yes

1. If yes, please give a short description:
ii. No

7. Challenges

a. Has your clinic faced any challenges during
the past year? If so, was your organization able
to address those challenges? Would you like
to discuss any of these challenges with other
student-run asylum clinics?
b. Would your organization be interested
in participating in another summit for stu-
dent-run asylum clinics like the event hosted
by Cornell in May of 2017?

i. Yes

ii. No
c. Have recent legislation changes affected the
way in which your clinic operates?

i. Yes

1. If yes, in what ways?
ii. No

8. Questions

a. Do you have any questions for the PHR Stu-
dent Advisory Board’s Asylum Committee at
this time?
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Respect, Protect, and Fulfill—or Reject, Neglect, and
Regress? Children’s Rights in the Time of the Russian
“Gay Propaganda Law”

CAROLINE H. VOYLES AND MARIANA CHILTON

Abstract

The “gay propaganda law”—criminalizing public messaging supporting sexual and gender minority
(SGM) communities in the presence of youth—implemented within Russia in 2013 has been widely
criticized by those in the international field of human rights, yet remains in effect. Although the law
is supposedly protecting the well-being of children, it is likely detrimental to youth who may be sexual
or gender minorities. This paper uses the 2018 conviction of a minor for violating this law to frame a
discussion concerning how Russia, rather than progressively respecting, protecting, and fulfilling the
rights of its people, is rejecting, regressing, and neglecting its rights obligations. In particular, we consider
the rights outlined in the Convention on the Rights of the Child and the International Covenant on Civil
and Political Rights to determine ways in which the Russian state could redirect its actions to support

human rights for SGM people and their allies.
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Introduction

Sexual and gender minorities (SGM)—including
lesbian, gay, bisexual, and transgender (LGBT)
significant  discrimination
and stigmatization in many places around the
world. While in some countries laws and policies
have become progressively more inclusive of SGM
individuals, others have become more hostile in
recent years. Human rights abuses along the lines
of sexual orientation and gender identity have been

people—experience

documented in Russia. One with the most wide-
spread media attention in recent years has been
what is known as the “gay propaganda law.”

Widely considered to be a direct attack on SGM
populations, this law, passed in June 2013, banned
the distribution to minors of materials that feature
“nontraditional sexual relations.” The European
Court of Human Rights determined in 2017 that the
law was discriminatory and “served no legitimate
public interest.” Despite this, the law remains intact
and SGM individuals and their allies—including the
minors whom the state seemed so eager to protect—
remain in danger of prosecution.

In July 2018, 16-year-old Maxim Neverov, a po-
litical activist known for his organization of “Gays
or Putin” performances, was determined to have
violated this law by posting a photo of two shirtless
men embracing each other to VKontakte, a social

”)

media website3 Similar to Facebook, VKontakte
allows individuals to post images and text publicly
or privately and send messages to one another. The
action taken by the Russian state against Neverov
was the first instance of a child being convicted
of violating the “gay propaganda law.” Upon his
conviction, Neverov was fined 50,000 rubles, ap-
proximately double an average Russian’s monthly
salary.* In October 2018, Neverov won an appeal
of his conviction, with the judge stating that there
was not enough evidence for a guilty verdict. It is
unclear how the Russian state will proceed in its
prosecution of these supposed crimes, particularly
against minors. However, Russian officials have set
a dangerous precedent of putting children’s rights
at risk due to ongoing state discrimination against
the rights of people who are SGM.

The example of Neverov’s case demonstrates

ongoing human rights violations that Russia has
committed since the European Court of Human
Rights’ ruling. In particular, these actions go
against the standards set by the Convention on the
Rights of the Child and the International Covenant
on Civil and Political Rights. These two legally
binding instruments and the study of Neverov’s
conviction create a framework for characterizing
how Russia causes harm to children through the
violation of their fundamental human rights. The
state is criminalizing and endangering children
not only in order to further its homo-transphobic
agenda and erase sexual and gender diversity but
also to silence dissention among its people. Rath-
er than progressively respecting, protecting, and
fulfilling the rights of its people, the Russian gov-
ernment is rejecting, regressing, and neglecting its
human rights obligations. In this paper, we outline
how the rights enshrined in multiple human rights
instruments, including the rights to access to infor-
mation, to freedom of expression, and to privacy,
have been violated in the Neverov case, ultimately
putting Russian children’s rights to health and to
life in jeopardy.

REJECT: The Russian state is denying
children of information that can benefit
their well-being by criminalizing their
possession of “propaganda.”

Stigma and discrimination negatively affect phys-
ical and mental health, including for SGM youth.
Stigma exists at multiple levels—individual, inter-
personal, and structural—and each level has its own
associations with physical health outcomes that are
found to be higher among SGM youth than among
the general population’ For example, internalized
homophobia at the individual level has been asso-
ciated with sexual risk behaviors, including those
that put individuals at risk of contracting HIV.S
This is of particular concern given the “severe,
widespread, and geographically dispersed HIV
epidemic” currently affecting Russia’ Substance
use among SGM youth has also been found to be
associated with stigma and discrimination at the
structural and individual levels.® Russia has one of
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the highest levels of alcohol consumption per capita
in the world, and needle sharing among those who
inject drugs is the most common risk for contract-
ing HIV in the country.? Clearly, the stigmatization
of certain behaviors, people, and identities may be
contributing to these poor health outcomes. In this
context, the “gay propaganda law” and its criminal-
ization of efforts that demonstrate acceptance of
sexual and gender minorities contributes to stigma
and therefore to poor physical health for those who
identify as or are perceived to be SGM.

SGM youth also have higher rates of negative
mental health outcomes, including suicidal ide-
ation and depression, compared to heterosexual
youth.” These differences have been found to likely
be the result of external factors such as stress, lack
of social support and coping, and discrimination
related to being a stigmatized minority rather than
being inherent to sexual or gender minority status.”
Lacking access to the gay community contributes
to distress and depression among men who have
sex with men.” Because sexual and gender minority
identities are often hidden and SGM communities
are not geographically bound, social isolation may
be a particular challenge for SGM youth and con-
tribute to a greater likelihood of suicidality.® As
many parts of Russia are sparsely populated, this
makes the internet a place through which SGM
youth can learn that there are others in the world
who share their same-sex attraction or gender iden-
tity, potentially alleviating isolation.

Russia’s criminalization of Neverov’s image
postings contradicts articles 13 and 17 of the Con-
vention on the Rights of the Child, which was
ratified by Russia in 1990. Article 13 states that chil-
dren have the right to the freedom of expression,
including the right “to seek, receive and impart
information and ideas of all kinds, regardless of
frontiers, either orally in writing, or in print, in
the form of art, or through any other media of the
child’s choice.™ Neverov’s choice to possess and
post these photos falls well within this right to seek
and receive information. Moreover, article 17 of the
convention notes that states “shall ensure that the
child has access to information and material from
a diversity of national and international sources,
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especially those aimed at the promotion of his or
her social, spiritual and moral well-being and phys-
ical and mental health.” Whether or not Neverov
himself is LGBT, sharing an image that promotes
tolerance of non-heterosexual relationships is likely
supportive of physical, mental, and social well-be-
ing for SGM individuals, as SGM-tailored social
media usage has been found to support resilience
and mental well-being, as well as connectedness to
SGM communities.'®

Preventing children such as Neverov from
obtaining information or images pertaining to
same-sex attraction is a rejection of SGM status as
an acceptable identity for young people. In order to
fulfill the rights of children to achieve the highest
attainable standard of health, the state must ensure
that information relating to a diversity of sexual
and gender identities and behaviors is accessible to
children in an age-appropriate manner.

REGRESS: The Neverov case demonstrates
Russia’s willingness to unlawfully harass
SGM children.

Some observers have described the human rights
violations stemming from the arrest of adults who
have violated the “gay propaganda law,” arguing
that the state is not progressively meeting human
rights obligations as is required by international
human rights law.” The European Court of Human
Rights’ 2017 ruling presented an opportunity for
Russia to redirect its actions concerning SGM activ-
ism and the SGM community in general. However,
the Neverov case presents an example of the state’s
continued regression, in light of Neverov’s status as
a child and as a political activist.

Neverov had previously been known to Rus-
sian authorities for his civil rights activism." That
he was the first minor to be found in violation of the
“gay propaganda law” is likely not a coincidence,
as it may have been the government’s attempt to
silence his speaking out against state policies and
actions. Additionally, this case is not the first time
that Russia has punished children for opposing gov-
ernmental actions or policies; for example, in 2018,
children were among those arrested for peacefully
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protesting against Putin’s inauguration.” Given
that article 15 of the Convention on the Rights of
the Child states that governments should recognize
children’s rights to freedoms of association and to
peaceful assembly, Russia is engaging in unlawful
harassment of children.>

Despite these precedents, the Neverov case
demonstrates a continued regression in the gov-
ernment’s rights obligations. Neverov’s status
as a political activist is a likely reason for having
been found in violation of the “gay propaganda
law,” which exhibits discrimination on the basis
of law enforcement. Article 26 of the International
Covenant on Civil and Political Rights states that
all persons are entitled to equal and effective pro-
tection against discrimination, including on the
grounds of political or other opinion.” That this law
was selectively enforced in order to silence political
dissention is a failure of the state to respect the
right to be free from such discrimination. In order
to respect children’s rights to peaceful assembly
and protection from discrimination on the basis of
political opinion, the Russian state should refrain
from punishing peaceful protestors to begin with,
as well as from using the “gay propaganda law” as a
pretext for doing so.

NEGLECT: Arresting individuals for
“propaganda” reveals potential SGM status
in a hostile environment.

If Russian officials continue to reveal potential SGM
individuals in the country’s currently homophobic
climate, there are likely to be serious public health
implications, such as increased anxiety and inter-
personal violence. Stigma against people who are
SGM has been high in Russia in recent years. As
revealed by a 2017 poll that surveyed 1,600 people
in 48 Russian regions, 80% of respondents rated ho-
mosexual sex as “reprehensible,” a sizeable increase
since both 1998 and 2008.>> Similarly, physical hate
crimes in Russia have dramatically increased since
the “gay propaganda law” took effect, with some
resulting in murder.” Violence against those who
are or are perceived to be SGM is not only associat-
ed with death and injury but also likely to cause a

heightened sense of fear among those who feel they
could be targets. Given that fear of victimization
has been found to be associated with depression
and other poor physical and social health outcomes,
this may result in furthering the public health
burden for SGM populations and contributing to
health disparities.**

Although Neverov had already been in the
public eye, the international attention drawn
by this case has potentially made him a target of
homophobic violence, regardless of whether he
himself identifies as SGM. In this way, the Russian
state has put him at additional risk. This is partic-
ularly concerning as, since the case broke, a “gay
hunting” website has published SGM rights activ-
ists’ personal information, with the encouragement
to “hunt” them down. Although the site has now
been removed, at least one activist appears to have
been murdered in the wake of such a hate-based
posting. Neverov’s safety may already have been
at risk, as during his appeal process, he was report-
ed to have said that his phone number and address
had been posted online by authorities in light of
some of his previous activism.** The increased at-
tention specific to “gay propaganda” may decrease
his real or perceived safety. This violates both the
Convention on the Rights of the Child and the In-
ternational Covenant on Civil and Political Rights,
which state that “every human being [child] has the
inherent right to life.”” Additionally, in a document
specifically addressing issues of sexual orientation
and gender identity, the Office of the United Na-
tions High Commissioner for Human Rights notes
that states must attempt to “prevent, punish, and
redress deprivations of life, and investigate and
prosecute all acts of targeted violence.™ While this
document is in itself not legally binding, it provides
clarification regarding how SGM identities are pro-
tected as an “other status” in the documents that
are legally enforceable.

In order to protect children’s rights to life and
health, the Russian state should not punish individ-
uals for their possession of any materials considered
to be “gay propaganda,” as this can have the effect
of encouraging further negative attention and vio-
lence directed at these particular individuals.
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Conclusion

The human rights framework outlines how states
must progressively respect, protect, and fulfill its
human rights obligations, including for SGM pop-
ulations or those who may be perceived to be SGM.
The “gay propaganda law” and its recent enactment
may have been the canary in the coal mine, signal-
ing Russia’s movement away from supporting the
human rights of SGM communities.

The case of Maxim Neverov demonstrates the
state’s complete disregard of the European Court of
Human Rights’ ruling on the discriminatory nature
of this policy and is a violation of international hu-
man rights. The enforcement of this law against an
even more vulnerable population—SGM youth—in
the face of the court’s ruling suggests that Russia
may stop at nothing in its quest to eliminate any
identity or expression that challenges cisgender
and heterosexual norms. Prior to the eventual
overturning of Neverov’s conviction, this case ex-
hibited a clear regression in Russia’s meeting of its
human rights obligations in addition to a rejection
of SGM status as an acceptable option for children
and neglect of its SGM people by fanning the flames
of violence.

That Neverov won his appeal due to inade-
quate evidence of guilt is a sign that some Russian
officials acknowledge that the state had gone too far
in its attempts to stifle SGM expression. The setting
of a precedent for appeal is a step toward supporting
the rights of SGM people and their allies in Russia,
but repealing the law is necessary to reduce the
detrimental impacts on health and human rights.
A 2019 ranking by ILGA-Europe scored Russia as
the fourth least LGBT-friendly European nation,
with repeal of the “gay propaganda law” being one
of three recommendations for improving the plight
of SGM people in the nation.?® While the Russian
legal system successfully defended human rights in
the case of Neverov, a public health approach may
facilitate further rights protection in years to come.
This could occur through research on the effects of
the law, nationwide policy change in its repeal, and
tailored health education supporting the mental
and physical health of SGM Russian children and
adults. This may help ensure that SGM children feel
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free to express themselves and flourish in private
and public in Russia and around the globe.
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