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The Universal Periodic Review: A Valuable New
Procedure for the Right to Health?

JUDITH BUENO DE MESQUITA

Abstract

The right to health has been castin increasingly broad terms in international human rights law, not only as
aright to health care but also as a right to an ever more broad range of underlying and social determinants
of health. Utilizing an analytical framework grounded in this broad view of the right to health, this
article presents the findings of an empirical review of the right to health in the recommendations
issued to states during the first two cycles of the Human Rights Council’s Universal Periodic Review.
The Universal Periodic Review, a peer-review mechanism, has come to occupy a prominent position
in global human rights oversight, not least because all United Nations member states are regularly
scrutinized under the procedure. It has also been identified as a potentially valuable mechanism to
enhance accountability around the Sustainable Development Goals. The article highlights that the right
to health is prominent in the Universal Periodic Review’s recommendations, a conclusion that contrasts
with existing perceptions that the right has been given limited attention by the procedure. However, the
article argues that the quality of these recommendations is uneven. Increasing the engagement of key

health stakeholders in the procedure will be important to enhance its potential for the right to health.
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Introduction

Established in 2006, the Universal Periodic Review
(UPR) is one of the most ambitious recent additions
to the global human rights accountability architec-
ture of the United Nations (UN).! A peer-review
mechanism overseen by the UN’s Human Rights
Council, the procedure involves a quinquennial
review of the human rights record of every UN
member state and culminates in recommendations
issued to each state for improving its compliance
with international human rights standards. Not
only has the UPR come to assume a central role in
global human rights oversight, but it has also been
identified as having the potential to enhance state
accountability around the Sustainable Develop-
ment Goals (SDGs).>

Economic, social, and cultural (ESC) rights
have become steadily more prominent in terms of
the work of international human rights actors and
mechanisms over the last 25 years. This is partic-
ularly true of the right to health, which has also
increasingly been the focus of extensive scholarly,
policy, and advocacy activity. By contrast, the right
to health remains neglected by countries’ laws, pol-
icies, and institutions, a situation reinforcing the
importance of global oversight. Pronouncing that
the UPR would be underpinned by the principles
of “universality, interdependence, indivisibility and
interrelatedness of all human rights,” the Human
Rights Council committed to balance its attention
between ESC rights on the one hand and civil and
political (CP) rights on the other: Despite bur-
geoning academic and activist practice on the right
to health, there has been limited attention to the
UPR’s record on this human right, although there
have been some largely critical reviews of the pro-
cedure’s record on ESC rights.

This article is the first to provide an in-depth
analysis of the UPR’s performance on the right to
health. Drawing on a comprehensive empirical
review of recommendations made to states during
the UPR’s first and second cycles, I assess the mech-
anism’s performance in terms of the prominence
of the right to health in UPR recommendations,
as well as the quality of those recommendations.
Highlighting that at least 22% of first-cycle and

25% of second-cycle recommendations addressed
the right to health, I argue that the right to health
is prominent in UPR recommendations. However,
the quality of these recommendations is uneven:
they do not consistently address the right to health
situation on the ground, focusing on some right
to health norms and obligations while neglecting
others; moreover, they are often phrased in an
unspecific way that provides insufficient guidance
for implementation and subsequent reviews of
progress. This calls into question whether the UPR
is maximizing its potential to generate improve-
ments, as well as whether it can meaningfully
enhance SDG oversight for the right to health.

The article begins with an overview of the
increasing prominence of the right to health be-
fore turning its attention to the UPR, analyzing
the mechanism’s importance as a human rights
review procedure and its potential to enhance SDG
review. It also highlights existing critical research
on the UPR’s ESC rights record, including health.
It proceeds to focus on the research methods and
findings with respect to the right to health in the
UPR underpinning this article. The subsequent
analysis investigates apparent disparities between
these findings and previous analyses in terms of
the prominence of the right to health. It asserts
that previous studies reflect restrictive interpreta-
tions of the right to health as much as neglect of
this human right in UPR recommendations. This
discussion is framed with reference to the differ-
ent theoretical approaches to interpreting human
rights that contribute to, and help explain, these
contrasting positions. Moving on, the article sets
out a framework for assessing quality, based on
usefulness to the state under review and mea-
surability, which it uses as an analytical prism to
assess right to health recommendations.s It also
analyzes the reasons why recommendations often
fall short on this front, pointing to the hitherto
limited engagement of health stakeholders in the
UPR process as a critical factor. Increasing these
stakeholders” engagement will be essential for cata-
lyzing improvements, which are needed to support
change on the ground and to better equip the UPR
to support SDG review. At a practical level, this
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article’s findings, particularly on the prominence
of the right to health in recommendations, should
encourage key health stakeholders to enhance their
engagement with the UPR, because one reason for
their limited engagement to date is the perception
that the UPR is not strongly relevant to health.c

The coming of age of the right to health in
the UN system

Compared to the centuries-old codification of
CP rights, health and other ESC rights have been
recognized as legal and inalienable human rights
for just over 60 years. The first international artic-
ulation of health as a fundamental human right
came in the 1946 Constitution of the World Health
Organization.” Since then, the right has been en-
shrined in core international human rights treaties,
including the International Covenant on Econom-
ic, Social and Cultural Rights; key regional human
rights treaties; and domestic constitutions, over
two-thirds of which include provisions on health
or health care.®

During the Cold War, UN oversight and
implementation of health and other ESC rights
was neglected compared to CP rights as a result of
now-discredited, ideologically fueled assertions by
Western states that ESC rights were aspirational
goals and of secondary importance.® The end of the
Cold War heralded a sea change in two ways: First,
at a theoretical level, as expressed by states at the
Word Conference on Human Rights, there was a
new, at least ostensible, consensus that “all human
rights are universal, indivisible and interdependent
and interrelated. The international community
must treat human rights globally in a fair and equal
manner, on the same footing, and with the same
emphasis.”™ Second, at an institutional level, the
international community created new mechanisms
to bring international oversight of ESC rights in
line with hitherto superior arrangements for CP
rights, including the creation of the Committee on
Economic, Social and Cultural Rights to oversee
the International Covenant on Economic, Social
and Cultural Rights, as well as the creation of the
Special Rapporteur on the right to health.” Bur-

geoning jurisprudence on health, and rights-based
guidelines, reports, and projects by civil society and
international organizations, have, together with
this formal UN machinery, enhanced clarity about
the right to health, helped improved oversight, and
supported the right to health’s operationalization
in the work of public health organizations.”

These developments are lauded by some as a
success story. John Harrington and Maria Stuttaford
have declared that “the human right to health has
moved to the center of political debate and social
policy across the globe.™ Yet progress has remained
partial. ESC rights remain legally precarious, gener-
ally maintaining a “second tier” status and a smaller
body of jurisprudence in domestic and international
human rights legal systems, and they face enduring
challenges to their status as fundamental, justiciable
human rights.* The ESC right that is the focus of
this article—the right to health—is often neglected
in policy making due to policy makers’ often limited
awareness of it.” Equally problematic is the lack of a so-
phisticated understanding of public health and health
systems among most human rights professionals. At
a more profound level, the dominance of neoliberal-
ism, which has been characterized by a rise of private
providers in health care, poses both ideological and
regulatory challenges for the right to health.® These
circumstances make robust global review even more
important—and the UPR, with its universal scope and
influence, as well as its potential role in SDG review, is
well located and equipped to play a role.

The UPR: Opportunities and challenges for
human rights

The UPR is a peer-review mechanism operating
under the auspices of the Human Rights Council.
Its overriding objective is to “improve the human
rights situation in all countries and address human
rights violations wherever they occur.”™” Established
as part of a broader reform package to the UN’s
Charter-based human rights procedures, the UPR
has now undergone two full review cycles (2008-
2012 and 2012-2016) and entered a third cycle in
2017. The procedure is intended to reinforce, not
duplicate, the work of other international human
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rights mechanisms.”*

The UPR has been described as “one of the
most important innovations of the [Human Rights
Council].” The procedure offers some unique op-
portunities for the right to health. Three principal
features—the first two being undoubtedly valuable
and the third of more debatable merit—differenti-
ate it from other international review mechanisms.

First, the UPR has a universal reach. In estab-
lishing the procedure, the General Assembly noted
that the UPR would review the “fulfilment by each
State of its human rights obligations and commit-
ments in a manner which ensures universality of
coverage and equal treatment with respect to all
States.™ All UN member states were reviewed
during the first two UPR cycles and almost all sub-
mitted their national reports for review on time.
By contrast, international human rights treaties
enjoy widespread, but not universal, ratification,
and treaty bodies” oversight extends only to states
parties. Moreover, states’ periodic reports required
under the treaties are often delayed or sometimes
not submitted at all.» In other words, the UPR is
valuable both in theory, because it applies to all
states in a way that other human rights processes
do not, and in practice, because all states take it
seriously enough to subject themselves to review in
a timely manner.

Second, the UPR’s review of each state ex-
tends to all rights, as it is based on comprehensive
protections contained in the UN Charter, the Uni-
versal Declaration of Human Rights, international
treaties ratified by the state in question, and vol-
untary commitments and pledges.>* This inclusive
approach again contrasts with reviews by other
mechanisms, which focus on selected rights (for
example, the Committee on Economic, Social and
Cultural Rights), situations (for example, country
Special Rapporteurs), or particular groups (for ex-
ample, the Committee on the Rights of the Child).
A further benefit of this approach is that it allows
the procedure to consider rights on the ground in a
joined-up way.

These two features mirror attributes of the
SDGs, which also extend to all countries and en-

compass wide-ranging and mutually reinforcing
issues. Indeed, the SDGs share profound connec-
tions with the human rights standards that are the
subject of UPR scrutiny: over 9o% of SDG targets
can be linked to international human rights and
labor standards, and, moreover, the SDGs are for-
mally grounded in international human rights law.>
Recognizing these synergies, the UPR has explicitly
addressed the SDGs in some of its recommenda-
tions, with many more having implicit relevance.
But more than this, it has also been suggested that
the UPR can support the SDGs in other ways. For
example, the Human Rights Council president has
suggested that it could enhance accountability in
the context of the formal international SDG review
procedure overseen by the High-Level Political
Forum on Sustainable Development by serving as
a “comprehensive source of information,” and that
countries could themselves use UPR outcomes
when preparing their voluntary presentations for
this forum.>* This suggestion seems particularly
salient in view of states’ neglect of human rights
issues in their voluntary national reports submitted
to date for review by the forum.>

A third defining feature is the state-to-state
peer-review format of the procedure, which is in-
tended to cultivate a spirit of cooperation.> This is
markedly different from other UN human rights
procedures, which are carried out by independent
experts. Though the UPR is meant to be conduct-
ed in an objective, non-politicized manner, its
composition inherently renders it more vulnerable
to politicization than these other procedures.” In-
deed, politics have been found to affect which states
give recommendations to each other; the topic and
framing of recommendations; and whether states
accept recommendations: this interferes with the
quality and credibility of the review.* However, the
political dimension is also seen by some as an asset.
A key tenet in international relations is that states
tend to listen to one another. The influences of peer
pressure and a desire to earn peer respect are two
suggested forces driving engagement by states in
the UPR.» States often take reporting more seri-
ously under the UPR than by treaty bodies.** It has
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also been argued that UPR recommendations are
more likely to give rise to follow-up, implementa-
tion, and change on the ground as a result of their
being received from other states.

The procedure’s review process, which is to
be based on objective and reliable information
and take into account the specificities of the state
under review, draws on three main sources of in-
formation: (1) a national report submitted by the
state under review; (2) a UN report compiled by
the Office of the High Commissioner for Human
Rights that provides a synthesis of information on
the state under review, drawing on reviews by other
UN human rights mechanisms and other official
UN documents, including information submitted
by UN agencies; and (3) a stakeholders’ report
compiled by the Office of the High Commissioner
for Human Rights that summarizes information
provided predominantly by civil society organi-
zations, national human rights institutions, and
academics.* Following review, the state in question
receives recommendations, which it can either
“accept,” thus voluntarily committing to imple-
ment, or “note,” indicating no such commitment.
Between cycles, states are expected to implement
accepted recommendations. Implementation is for-
mally assessed at the subsequent review of a state.

The UPR has been greeted by some as a
success.® Others have given it a “cautious endorse-
ment.”* However, it has not been free of criticism.
In addition to concerns about politicization, other
leading concerns center on the poor quality and un-
even implementation of recommendations, as well
as the limited engagement of valuable stakeholders.
I return to these criticisms below in the context of
the right to health.

However, it is important to flag upfront
critiques of the UPR for neglecting ESC rights.
Drawing on a comprehensive database of UPR
recommendations maintained by the civil society
organization UPR Info, the Center for Economic
and Social Rights has reported that only 17% of
recommendations made during the first cycle ex-
clusively addressed ESC rights, compared to 37%
on CP rights, leading it to conclude that ESC rights

received much less attention than CP rights.» Sim-
ilarly, the Special Rapporteur on extreme poverty
and human rights has drawn on this database to
raise concerns about “both the quantity and qual-
ity of ESC rights-related recommendations.” The
UPR Info database suggests that 2.4% of first-cycle
and 3.6% of second-cycle recommendations includ-
ed a focus on the right to health, ranking it 23rd
out of 30 human rights issues addressed in the first
cycle and 15th out of 30 in the second.”

By contrast, the United Nations Population
Fund has found that 26.5% of first-cycle and 28.5%
of second-cycle recommendations addressed sexu-
al and reproductive health and rights and gender
equality.”*® These recommendations span a range of
rights, but the right to health is central to sexual
and reproductive health, suggesting that it may
be more prominent in recommendations than the
UPR Info database suggests.

An empirical review of the right to health
in the UPR: Methods and findings

Methods

Together with the World Health Organization and
the Human Rights Centre Clinic at the University
of Essex, I undertook empirical quantitative and
qualitative research on all recommendations made
to states during the UPR’s first two cycles, and in-
depth case studies of recommendations received
by eight countries. The research was, in the first
instance, intended to support the World Health
Organization in enhancing its engagement with the
procedure in an informed way. The research was
based on three questions: (1) How prominent was
the right to health in the UPR’s recommendations?
(2) What was the distribution of recommendations
between different right to health issues? (3) What
types of actions did recommendations require? This
article is based on these findings, nine in-depth in-
terviews with staff at UN agencies and civil society
organizations, and a desk review of literature on
the UPR.

Before embarking on the empirical review, we
carried out a detailed analysis of the parameters
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of the right to health under international human
rights law, as set out in international human rights
treaties, such as the International Covenant on
Economic, Social and Cultural Rights, and gen-
eral comments on the right to health adopted by
treaty bodies.» Utilizing this framework, we coded
recommendations as right to health recommen-
dations if they specifically referred to the “right to
health,” “health,” or other thematic issues that fall
directly within the scope of the right to health, as
interpreted by these actors (see Table 1). Some rec-
ommendations addressed issues that cut across a
number of human rights, such as gender-based vi-
olence: thus, what we classify as a “right to health”
recommendation may also embrace other human
rights. We also coded right to health recommenda-
tions by theme, according to the specific issue they
addressed (see Figure 1), and by action, in terms of
the type of measure required (see Table 1). Since
many right to health-related terms and formula-
tions are used in UPR recommendations, we read
and coded all recommendations manually rather
than by using keyword searches.

The right to health is a broad right. Two fur-
ther restrictions were applied to coding right to

health recommendations. First, in recent years, the
right to health has been interpreted by treaty bodies
to include social determinants of health, which are
the social and economic conditions in which people
grow, live, work, and age, as well as economic and
other inequalities.*° Orielle Solar and Alec Irwin
have identified different layers of determinants,
notably intermediary determinants that directly
affect health outcomes, such as material conditions,
the health system, biological factors, behaviors, and
psychosocial circumstances; and structural deter-
minants that operate through these intermediary
determinants to affect health, such as status consid-
erations and inequalities.# Recommendations that
referred to an intermediary determinant addressed
by treaty bodies were automatically coded as right
to health recommendations; by contrast, structural
determinant recommendations were coded as such
only if they also mentioned the right to health or a
proxy or intermediary determinant term. This po-
sition is broadly reflective of the approach of treaty
bodies.*> Second, in order to align our research
more closely with the operational priorities of the
World Health Organization for whom the empiri-
cal research was originally carried out, we excluded

FIGURE 1. Comparison of the proportion of paragraphs of health-related recommendations addressing each health topic
during the first and second cycles of the Universal Periodic Review

Gender-based violence and harmful practices (1st - 1788; 2nd - 3086)
Maternal, child, and adolescent health (1st - 1128; 2nd - 1910)
Social and economic determinants of health (1st - 689; 2nd - 2025)
Health systems and services (1st - 496; 2nd - 880)

‘Women's health (1st - 395; 2nd - 718)

Disabilities and health (1st - 392; 2nd - 635)

HIV/AIDS and sexually transmitted infections (1st - 134; 2nd - 168)
Sexual and reproductive health and rights (1st - 112; 2nd - 290)
Health of LGBTI persons (1st - 66; 2nd - 109)

Water and sanitation (1st - 51; 2nd - 177)

Mental health (1st - 39; 2nd - 77)

Nutrition (1st - 28; 2nd - 54)

TB, malaria, and neglected tropical diseases (1st - 18; 2nd - 19)
Non-communicable diseases (1st - 17; 2nd - 32)

Communicable diseases (1st - 14; 2nd - 30)

Essential medicines and health products (Ist - 12; 2nd - 24)
Immunization, vaccines, and biological medicines (Ist - 7; 2nd - 10)

Health topic (no. of recommendations)

Health security, emergencies, and disaster relief (1st - 4; 2nd - 66)

Share (%) of health issues raised globally: second cycle

0.00%

5.00% 10.00% 15.00% 20.005 25.00% 30.00% 35.00%

Share (%) of health issues raised globally: first cycle
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a small number of intermediary determinants
of health, notably torture and adequate housing,
unless reference was also explicitly made to health.
This may result in our findings underestimating the
number of UPR right to health recommendations.

Findings
In relation to question 1, during the first cycle, at
least 22% (3,862/17,638) of recommendations were
right to health recommendations. This increased to
at least 25% (8,356/33,956) in the second cycle. The
right to health was thus a prominent issue. Both the
proportion and absolute numbers of right to health
recommendations increased between the cycles.
Inrelation to question 2, gender-based violence
(33% of first-cycle recommendations; 30% of sec-
ond-cycle recommendations) and maternal, child,
and adolescent health (21%; 19%) were the right to
health issues most frequently raised, followed by
social and economic determinants of health (13%;
20%) and health systems and services (9%; 9%).
There were very few recommendations on issues
such as HIV/AIDS (2%; 2%), water and sanitation
(1%; 2%), mental health (1%; 1%), non-communicable
(0%; 0%) and communicable diseases (0%; 0%), and
essential medicines (0%; 0%) (see Figure 1). There
was overall consistency between the cycles in terms
of the distribution of recommendations among
health issues, which may be partially explained by
follow-up on first-cycle recommendations during
the second-cycle review.*®> Both cycles produced
an uneven distribution of right to health recom-
mendations focused on selected population groups:
women, children, and persons with disabilities
received many more right to health recommenda-

tions than adolescents and LGBTI persons.

In relation to question 3, the recommenda-
tions tended to require three main types of action
(see Table 1). Domestic implementation measures
were the predominant focus, within which there
was significant attention to legislation, policies, and
programs or unspecific general measures to im-
prove the right to health, with minimal attention to
national funding. This was followed by engagement
with international human rights mechanisms, and
then by measures relating to international coop-
eration obligations, which received very limited
attention. At times, recommendations were not
specific: they provided general advice to implement
the right to health or address specific issue such as
child health or gender-based violence, but without
concrete guidance on what should be done or when
it should be achieved.

The quantity of right to health
recommendations: What can interpretive
doctrines of the right to health tell us about
apparent disparities in findings between
this and other studies?

In contrast to previous analyses suggesting a ne-
glect of the right to health and other ESC rights
in UPR recommendations, this article argues that
the right to health is actually a prominent one. The
proximate cause of these seemingly divergent po-
sitions is the different interpretations of the right
to health used to frame our and UPR Info’s empir-
ical reviews, the latter of which have been drawn
on by the Center for Economic and Social Rights
and Special Rapporteur Alston. Different interpre-

TaBLE 1. Types of action required by recommendations made to states during the first and second UPR cycles

Type of action required by UPR recommendation Cycle 1 (%) Cycle 2 (%)
Domestic implementation obligations 70 72

« Policies, programs, and other measures 49 57

« Legislation 19 14

« National funding 1 1
International cooperation obligations 3 1
Engagement with international human rights mechanisms 27 26
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tations of human rights legitimately arise because
international treaty provisions are vague, with sev-
eral interpretive doctrines allowing for more than
one approach.*

Our interpretation is guided by the expansive
normative scope of the right to health envisaged
by international human rights treaties, one of the
main sources of international law, and by the inter-
pretations by treaty bodies, which are considered as
authoritative and having significant legal weight.*
The World Health Organization Constitution,
which recognizes health as a human right, provides
a broad definition of health as “a state of complete
physical, mental and social well-being and not
merely the absence of disease or infirmity.* The
International Covenant on Economic, Social and
Cultural Rights’ article 12 on the right to health ex-
tends beyond health care to embrace other domains
such as “environmental and industrial hygiene.
The Convention on the Elimination of All Forms of
Discrimination against Women recognizes that the
right to health includes entitlements to adequate
nutrition during pregnancy.* The Convention on
the Rights of the Child includes nutritious foods,
clean drinking water, environmental sanitation,
and the abolition of harmful traditional practices
and education on child health within its article on
the right to health.* Finally, the Convention on the
Rights of Persons with Disabilities requires states
to prevent discriminatory denial of food and fluids
on the basis of disability as part of its right to health
articles®° Over time, treaty bodies and others have
updated interpretations of treaty protections on the
right to health, taking into account changes in the
world health situation and the widening of scope
of the notion of healths' The treaty bodies have
interpreted the right to health to require states to
take action on issues such as safe and potable water
and basic sanitation; adequate housing and safe and
hygienic working conditions, an adequate supply of
food, and proper nutrition; alcohol abuse, tobacco,
drugs, and other harmful substances; gender-based
violence; exclusion and social disparities in health;
and corporal punishment.s* These interpretations,
and our findings, incorporate gender-based vio-
lence and corporal punishment—more traditionally

viewed as CP rights issues of gender equality, secu-
rity of the person, and the child’s right to protection
from violence—as parts of the right to health. Such
a teleological approach is derived from the widely
held understanding that human rights are dynamic
and evolutionarys* This approach is predominant
within epistemic communities in global health and
human rights.

By contrast, the category of right to health rec-
ommendations in the UPR Info database utilizes
meaningfully narrower parameters. The database’s
“Chart of Commonly Used Tags” explains that the
following terms are tagged in the database’s right
to health category: maternal mortality, reproduc-
tive health, sexual and reproductive rights, and
achievements of MDGs in the area of health
Recommendations containing the term “health” or
health care terms (such as “medicines” and “hos-
pitals”) are also included. Yet this excludes many
social determinants. Indeed, many issues located
at the intersection of the right to health and other
rights are tagged in other categories—for example,
nutrition is tagged as a right to food issue, while
water/sanitation and HIV/AIDS are assigned their
own categories. They are categorized as a right to
health issue only if there is also a specific mention
of health or another health-related keyword. More-
over, recommendations on right to health issues
affecting particular groups are tagged according
to the group rather than the right: for example,
gender-based violence and abortion are tagged as
women’s rights issues rather than as right to health
issues. This results in a far smaller tally of right to
health recommendations.

These different approaches arise in the
context of broader theoretical debates around in-
terpretations of international human rights law,
including the right to health. John Tobin has iden-
tified intentional, formalist, historical, systematic,
teleological, and sociological approaches that can
be used to interpret the right to health and that
are often combined in practice” Rejecting the
predominant teleological approach, Tobin adopts
a formalist interpretation of the right to health,
which gives particular weight to the text of treaties.
This is motivated by his concern with “internal sys-
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tem coherence.”™ He cautions against an approach
that conceives of the right to health as “a repository
for everything that impacts upon the health of an
individual” and which “encroaches on the norma-
tive territory of other rights.”™ Instead, he supports
recognizing the connections between rights. The
UPR Info database resembles this approach insofar
as it categorizes recommendations according to a
leading right or to a group with which a particular
right has been predominantly connected in a trea-
ty, rather than the teleological interpretation that
results in ever more overlapping territory.

The debate on how overlaps between rights
should be understood and how to interpret the
concepts of indivisibility and inter-relatedness has
yet to be settled.’* However, given that issues such
as gender-based violence, nutrition, and water and
sanitation have been widely interpreted as falling
within ambit of the right to health (as well as other
rights), this article arguably provides an under-
standing of the extent of the UPR’s right to health
recommendations that is more attuned to how this
right has evolved. At the same time, because our
study focused on the right to health, its findings
do not allow for a comparison with other rights:
thus, it cannot be said conclusively that the right
to health is not neglected compared to other rights.
Likewise, our findings cannot be extrapolated to
the broader category of ESC rights, so it is quite
possible that this category is indeed neglected.
What our findings do show conclusively is that
more recommendations include a right to health
focus than previously thought.

The quality of right to health
recommendations: Usefulness and
measurability

The quality of the UPR’s recommendationsisargued
to be determinative of the procedure’s ability to ful-
fill its objectives.’* The question of what constitutes
a good-quality recommendation is a contested one.
I argue that a quality-assessment framework such
as the one proposed by Subhas Gujadhur and Marc
Limon, based on twin principles of usefulness to
the state under review and measurability, is partic-

ularly valuable because it is grounded in the UPR’s
objectives, including improving the human rights
situation on the ground.® Using this framework,
the following paragraphs consider the quality of
UPR right to health recommendations.

Turning first to the issue of usefulness, Gu-
jadhur and Limon suggest that this is determined
by the extent to which recommendations are based
on an objective analysis of the main human rights
challenges facing a country; are sensitive to the
country’s situation and available resources; and
have potential to effect change. As highlighted
above, the normative distribution of right to health
recommendations is highly skewed, as is their
attention to the types of actions that they require.
This provokes the question, is this balance reflective
of the right to health situation on the ground, or is
it also influenced by other considerations?

Remarkably, many leading right to health
problems worldwide—including deficient water
and sanitation, HIV/AIDS, communicable and
non-communicable diseases, and mental health—
were rarely addressed in recommendations. The
disproportionate focus on a small range of right to
health issues suggests that the right to health situa-
tion on the ground is funneled through a selection
process that decides what information is presented
for review and what topics elicit recommendations.

The UPR is meant to be based on information
contained in review documents.® A logical assump-
tion is that recommendations reflect the right to
health issues that they raise. Indeed, these reports
are already known to be important determinants
of recommendations.®? To test this assumption in
relation to the right to health, the Human Rights
Centre Clinic and World Health Organization
carried out a sample analysis of review documents
from eight countries and the corresponding right
to health recommendations. The review documents
for these countries also demonstrated skewed
attention to right to health issues. Those issues
that received high levels of attention, such as gen-
der-based violence and maternal and child health,
went on to receive a high, and sometimes dispro-
portionately high, number of recommendations,
while those issues that received limited attention
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received a much lower, and sometimes dispropor-
tionately low, number of recommendations.

The content of review documents is influenced
by a range of factors, including, but not limited to,
the human rights situation on the ground. A state’s
own national report, which is understood to be the
most influential input into the process, is meant to
be objective and reliable and prepared through a
multi-stakeholder process.®® Yetin practice, nation-
al reports often dwell on progress while glossing
over obstacles.®* Many state reports are prepared
by the government, sometimes principally by the
ministry of foreign affairs, with little consultation
within or outside government bodies. This does
little to optimize an accurate representation of the
right to health situation. Likewise, in terms of the
UN report, a key relevant right to health stakehold-
er, the World Health Organization, has had limited
engagement with the UPR process at the national
level.®> Causes may include the organization’s po-
litical member state structure and close working
relationship with ministers of health; a lack of fa-
miliarity with human rights among its staff, who
are more often public health and medical profes-
sionals; and a perception within the World Health
Organization that the UPR is not effective in pro-
moting health.®® With regard to the stakeholders’
report, which condenses submissions across the
range of human rights issues into a 10-page doc-
ument, there is some suggestion that information
on less prominent health and rights issues has not
always made the final cut.” Below, I suggest that
increasing health-stakeholder participation is an
important way to improve the spread of issues
covered in review documents and subsequently the
responsiveness of UPR recommendations to the
situation on the ground.

The Human Rights Council’s foundation-
al UPR resolution commits to the operational
principles of objectivity and non-politicization.®®
However, in practice, as highlighted above, politi-
cally uncontroversial issues are more widely raised
than more sensitive ones.®® In relation to the right
to health, topics drawing recommendations from
many states, such as gender-based violence, mater-
nal health, child health, and social and economic

determinants, are, in many instances, not consid-
ered sensitive. By contrast, the issue of abortion was
rarely addressed. Many states have restrictive abor-
tion laws that are defended by conservative forces
in government and society to protect the fetus.” Yet
such laws result in higher rates of unsafe abortions,
maternal mortality, and other infringements of the
sexual and reproductive rights of women.”" UN
treaty bodies and Special Procedures have increas-
ingly called for progressive abortion law reform.”
However, a keyword search of abortion and ter-
mination of pregnancy in UPR recommendations
revealed that the issues were explicitly raised in
just 28 recommendations (0.16% of right to health
recommendations) during the first cycle, almost
half of which were made to one state (Nicaragua).
In the second cycle, 123 recommendations (0.36%
of right to health recommendations) were made
on the subject, to a bigger range of states. In both
cycles, almost all of these recommendations were
made by countries with progressive abortion laws,
mostly from the Western European region.

Issue bias also appears to stem from the domes-
tic and foreign policy priorities of recommending
states. Gender-based violence and maternal and
child health are often high on countries’ health
agendas, even if they are not always successfully ad-
dressed. Conversely, mental health, which attracted
limited attention in recommendations, is often a
deeply marginalized right to health issue’* This is
despite an estimated one in four people worldwide
being affected by a mental health condition during
their lifetime* At the level of individual counties,
Cuba, for example, gave many recommendations
focused on access to health services, a well-known
national and international cooperation priority of
this country, while Norway’s recommendations
frequently addressed issues of sexual violence,
harmful practices, abortion, and LGBTI health
issues, which have been high on the agenda in Nor-
way’s domestic and foreign policies.”s

The skewed distribution between the types of
actions required by recommendations also raises
questions about their usefulness in terms of their
responsiveness to obstacles to the right to health.
Most notable is the very limited number of recom-
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mendations on obligations to devote maximum
available resources, particularly to the health sec-
tor, which is often deeply underfunded. Only 1% of
first- and second-cycle recommendations focused
on national funding. International cooperation,
which includes resource and technical coopera-
tion questions, was also rarely addressed (3% and
1% of first- and second-cycle recommendations,
respectively), and almost all those recommen-
dations suggested that states seek, rather than
provide, cooperation, although both dimensions
are obligations under treaties such as the Interna-
tional Covenant on Economic, Social and Cultural
Rights. The reasons for this neglect require further
research. However, two issues are perhaps relevant:
first, the obligation to provide cooperation is not
universally accepted by states, particularly high-in-
come states; second, the review is meant to take into
account broader resource constraints of states.’
Obligations to provide international cooperation
and national funding questions could be perceived
as awkward to raise given the cooperative approach
that animates the UPR.

Turning to a slightly different issue that is
also relevant to quality, the UPR has been widely
criticized for issuing recommendations that are
non-specific, particularly concerning ESC rights.””
A qualitative review of right to health recommenda-
tions reveals that this criticism holds true for these
recommendations in two ways. First, it was not un-
common for recommendations to vaguely suggest
that states should “take necessary measures” or “do
more” to improve the right to health, particular
health issues, or treaty implementation, without
suggesting how to do so. Second, some recommen-
dations clustered together multiple right to health
or human rights issues. Both practices are question-
able from the point of view of recommendations’
usefulness and measurability. Recommendations
that are unspecific in terms of actions required,
or that cluster issues together, provide minimal
guidance as to what a state’s priority actions should
be, thus affording overly wide discretion to the
state. They are also difficult to measure for the
same reason—the state can often report progress,
including partial or full implementation, but it may

not be clear whether these measures are moving
the country as “effectively and expeditiously as
possible toward the full realization of the right to
health”* Gujadhur and Limon have recommended
that the UPR use time-bound recommendations
that incorporate indicators against which progress
can be measured”” At the same time, it is import-
ant to recognize that not all recommendations were
imprecise: those focused on international human
rights mechanisms and domestic legislation were
often quite specific, with recommendations focused
on treaty ratification, the adoption of new laws, or
the amendment of existing laws.

The skewed distribution of recommendations
between right to health issues and obligations, as
well as the vague phrasing of many recommenda-
tions, compromises their quality and limits their
potential to improve the situation on the ground.
These shortcomings also raise questions about the
current suitability of the UPR to support SDG re-
view. In particular, the UPR would need to align
more closely to the wider range of right to health
issues and obligations that are embraced by the
SDGs, which include some issues that are already
more prominently addressed (for example, mater-
nal mortality, infant mortality, and access to health
services), and some issues and obligations receiving
more limited attention (for example, mental health,
water and sanitation, HIV, tuberculosis, malar-
ia, neglected and other communicable diseases,
non-communicable diseases, tobacco control, the
health workforce, health financing, and interna-
tional cooperation).

The health stakeholder gap and unlocking
the UPR’s potential for the right to health

Earlier in this article, I highlighted that the lim-
ited understanding of health systems and public
health by the human rights community, and the
limited understanding of and engagement in hu-
man rights by the public health community, pose
enduring challenges to the right to health. The lim-
ited engagement in the UPR process of key health
stakeholders from governments, international or-
ganizations, and civil society and the failure of the
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Human Rights Council to raise a range of relevant
right to health norms and obligations in an objec-
tive and informed way in recommendations, as
discussed in the previous section, are emblematic
of this problem.

If the UPR is to make a positive contribution
to the right to health on the ground, health stake-
holders must be more actively engaged in the UPR
process. In some quarters, there are positive existing
practices for stakeholder engagement among states,
international organizations, and civil society. For
example, states are being encouraged to develop
national mechanisms for reporting and follow-up,
one purpose of which is to enhance engagement
and communication between ministries in the UPR
process.*® The UN Secretary-General has requested
UN that agencies deepen their participation in the
UPR, including with a view to supporting links
between the UPR and the implementation of the
SDGs.* Indeed, the World Health Organization has
begun to engage with the UPR at headquarter level,
even if not yet routinely at the national level.*> Some
nongovernmental organizations working on health
and human rights issues have turned their advoca-
cy efforts away from the UPR, in part because the
mechanism has failed to deliver recommendations
on issues of concern.®” In other areas, notably sexual
and reproductive health, civil society engagement
has been more extensive, whilst the UNFPA has
also engaged extensively on these issues.**

The involvement of health stakeholders during
the lead-up to a state’s review will not only provide
expertise to improve the quality of information
submitted but also optimize conditions for the
implementation of recommendations. Although
the implementation of recommendations is not the
primary focus of this article, the patchy record of
implementation of UPR recommendations is well
documented, even if there is some suggestion that
recommendations on the right to health have a bet-
ter implementation record than some other rights.*
The engagement of health stakeholders in submit-
ting information provides a natural entry point
to their engagement at a later date in supporting
implementation.

Conclusion

The quantitative and qualitative research under-
pinning this article has provided an opportunity to
reassess the performance of the UPR with respect
to the right to health. Based on the empirical data,
it is clear that if we understand the right to health
in terms of its most widespread contemporary
broad interpretation, the right is more prominently
addressed by UPR recommendations than was pre-
viously understood to be the case.

While the quantity of recommendations ap-
pears to signal the value of the UPR for the right
to health, this article concurs with previous more
general analyses of UPR recommendations that
have found the quality of recommendations to
generally be poor: this is the case for the right to
health too. The article has illustrated how the ex-
pert contribution of health stakeholders has been
marginalized from the UPR process, notably from
the review documents that are submitted for review
and, at the same time, how recommendations ap-
pear to be influenced by domestic and international
political agendas. The result is a spread of recom-
mendations that does little to reflect the balance of
obstacles impeding the right to health worldwide.
Furthermore, recommendations often suffer from
a lack of specificity. Health stakeholders’ greater
engagement with the UPR could help provide the
level of detail needed for more specific recommen-
dations to be issued. Not only will this support a
review that reflects the right to health situation on
the ground, but it will also help promote positive
change through appropriately tailored recommen-
dations and provide a more comprehensive and
balanced body of recommendations to support
review of the right to health in the context of SDG
review procedures.
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