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Abstract

How and why is implicit and explicit human rights language used by World Trade Organization (WTO)
negotiators in debates about intellectual property, know-how, and technology needed to manufacture
COVID-19 vaccines, and how do these findings compare with negotiators’ human rights framing in 2001?
Sampling 26 WTO members and two groups of members, this study uses document analysis and six key
informant interviews with WTO negotiators, a representative of the WTO Secretariat, and a nonstate
actor. In WTO debates about COVID-19 medicines, negotiators scarcely used human rights frames (e.g.,
“human rights” or “right to health”). Supporters used both human rights frames and implicit language
(e.g., “equity,” “affordability,” and “solidarity”) to garner support for the TRIPS waiver proposal, while
opponents and WTO members with undetermined positions on the waiver used only implicit language
to advocate for alternative proposals. WTO negotiators use human rights frames to appeal to previously
agreed language about state obligations; for coherence between their domestic values and policy on
one hand, and their global policy positions on the other; and to catalyze public support for the waiver
proposal beyond the WTO. This mixed-methods design yields a rich contextual understanding of the

modern role of human rights language in trade negotiations relevant for public health.
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Introduction

In the last two years, the world has witnessed
drastic inequitable access to COVID-19 vaccines
and other medical countermeasures whereby some
high-income countries secured priority access to
vaccine supplies, often to the detriment of access
in low- and middle-income countries. These unjust
outcomes occurred against the backdrop of inter-
national human rights law, which includes states’
“minimum core obligation” to provide access to
essential medicines on a nondiscriminatory basis,
including through international assistance (article
12 of the International Covenant on Economic,
Social, and Cultural Rights (ICESCR)).' The provi-
sion of essential medicines is part of states’ duty to
fulfill their legal obligations and is also critical for
the realization of other social rights (e.g., the right
to social security (article 9 of the ICESCR) and the
right to enjoy the benefits of science (article 15 of
the ICESCR)). Therefore, the provision of essential
medicines is interdependent on the full spectrum
of civil, political, economic, and cultural rights
(e.g., right to life (article 6 of the International Cov-
enant on Civil and Political Rights)). With 171 and
173 state parties (respectively), the ICESCR and In-
ternational Covenant on Civil and Political Rights
enshrine human rights standards that most states
have legally committed to realizing and agreed to
be held accountable to.?

These stark inequities in access are sustained,
in part, by vaccines being commodified on the glob-
al market within international trade law, namely
the World Trade Organization’s (WTO) Agreement
on Trade-Related Aspects of Intellectual Property
(TRIPS Agreement), which establishes global stan-
dards for the protection of intellectual property
(IP). Priority access to vaccines for wealthy and
powerful countries is sustained by three key short-
comings of the COVID-19 pandemic response in
relation to vaccines. First, the IP, knowledge, and
know-how needed to increase vaccine production
and supplies has not been voluntarily shared with
other manufacturers by the private sector in a
timely fashion. Second, there is no “lever” in inter-
national law to mandate private companies to share
the manufacturing know-how needed to produce

vaccines. This shortcoming exists in global laws
even though access to vaccines is part of the human
rights to health and science (articles 12 and 15 of the
ICESCR) and even though the TRIPS Agreement
promotes the social and economic development
aims of IP protection (article 7) and permits states
to take measures to protect public health (article 8).
The principle of systemic integration requires that
these two bodies of international law be interpreted
in harmony (article 31.3(c) of the Vienna Conven-
tion on the Law of Treaties). Third, manufacturing
capacity is concentrated in a few world regions, and
there is no (current) global consensus on how to
distribute scarce vaccine supplies.

The WTO is one lawmaking fora where al-
ternative approaches to the above shortcomings
of the pandemic response were hotly debated. In
October 2020, India and South Africa proposed to
WTO members a measure of last resort, consider-
ing the general unwillingness of COVID-19 vaccine
developers to voluntarily license or share their
IP, knowledge, and know-how.* India and South
Africa’s proposal, which garnered support from
65 cosponsors, sought a temporary waiver from
certain provisions of the TRIPS Agreement (e.g.,
patents, trade secrets, and copyright and industrial
designs) in relation to products for the prevention,
containment, and treatment of COVID-19.5 Achiev-
ing such a waiver to the TRIPS Agreement would
be no small feat, as such a decision would require
consensus among all WTO members. Counter-
proposals came from the United States and the
European Union, increasing the pressure to con-
vince fellow negotiators (i.e., representatives of
WTO member governments) of the merits of one
proposal and the drawbacks of the others*

Frames are ideas, symbols, or narratives that
apply a set of values to an issue’ For example, WTO
negotiators may frame a trade issue as a matter of
stimulating economic growth or promoting glob-
al development. Using a particular policy frame
for a problem implies the set of solutions that are
perceived as being coherent with the underlying
values and goal.® The purpose of framing in the
context of international negotiations is “to (re-)
define and (de-)legitimise” different problems and
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proposals to address them. Negotiators seek to
establish a “dominant frame” through argumenta-
tion and persuasion, which Jutta Joachim suggests
can convey an important source of power, along-
side the economic and military power that some
states wield.” For example, in the 2000s HIV/AIDS
epidemic, a coalition of developing countries—ver-
itable underdogs in terms of economic and trade
power—succeeded in reframing the debate about
IP and access to medicines at the WTO, in part, by
engaging a human rights frame within and outside
the WTO."This success contributed to the adoption
of the Doha Declaration on the TRIPS Agreement
and Public Health by WTO members, reaffirming
states’ right to use IP flexibilities to protect public
health. Herein lies an important nuance: in the
context of the WTO, members have a right to use
IP flexibilities, whereas in the context of interna-
tional human rights law, states have a duty to use IP
flexibilities in order to provide essential medicines
(when all other measures have failed) as part of the
right to health.”

This paper considers a human rights frame to
be the explicit or implicit use of language derived
from human rights law. A human rights frame
has much to offer WTO negotiators advocating
for their proposal(s) to address IP and COVID-19
vaccine inequity. Referencing the importance of
access to medicines in international human rights
law re-prioritizes state action to address health
needs over the protection of medicines as private
property.” Human rights law also invokes a set of
legal obligations on states, and measures for ac-
countability. International human rights law offers
both a normative and a legal framework for state
action. It establishes legal standards for access to
medicines that have been mirrored or adapted in
domestic constitutional law and framework legisla-
tion for universal health coverage.” In some cases,
references in domestic law to access to medicines
as part of the right to health have enabled domestic
courts to redress violations of this right.”

Despite the potential utility of a human rights
frame for trade negotiators, explicit references to
human rights were noticeably absent from South
Africaand India’s initial waiver proposal in October
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2020." This observation raises questions about the
modern role of human rights language in trade ne-
gotiations relevant for public health. Therefore, this
study assesses how and why human rights framing
is used by WTO negotiators in debates about IP,
know-how, and technology needed for COVID-19
vaccines, and how these findings compare with
human rights framing by WTO negotiators in the
lead-up to the 2001 Doha Declaration.
The research questions are as follows:

1. In communications at WTO about IP and
COVID-19 vaccines:

a. Which explicit and implicit human rights
terms were used by WTO negotiators, and with
what frequency?

b. How did WTO negotiators use these terms
in relation to state obligations?

c¢. Why did WTO negotiators choose to use
this language?

2. What similarities and differences can be ob-
served in how WTO negotiators’ use explicit
human rights language in the context of WTO
debates on IP and access to medicines in 2001
and 2020-20227

Methodology

This mixed-methods case study of the human rights
language used in WTO debates about IP and access
to medicines is informed by framing theory and
social constructivist approaches to international
relations. Social constructivist theories argue that
reality is a mediated process constructed through
language and social interactions, rather than an
objective truth.” In public health policy, issues
become important when actors engage in strategic
social construction, advancing claims regarding
what deserves to be a policy issue and which range
of solutions ought to be considered.”® Thus, health
policy actors use different frames to strategically
influence (i.e., “introduce, undermine or change”)
the perception of policy issues in order to advance
their own interests.”

We selected the WTO waiver proposal as
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a case study to understand the modern role of
human rights language in health-related trade ne-
gotiations because this issue is contentious, timely,
and of global relevance. The WTO’s forefathers
gave “diplomacy and economics” precedence over
other concerns, suggesting that WTO negotiations
are among the least likely fora where human rights
framing would be used.>> Moreover, in June 2022,
the 12th Ministerial Conference reached a compro-
mise decision on the COVID-19 vaccines aspects of
the waiver proposal, meaning that these discussions
are fresh in negotiators’ minds. As a point of com-
parison, we selected the 2001 WTO proceedings on
IP and access to medicines leading up to the Doha
Declaration.

Normative framework

The normative framework that guides this research
and informs the concept of human rights language
is drawn from the nature of state obligations, the
rights to health and to science (articles 2, 12, and
15 of the ICESCR), and the ICESCR’s authoritative
interpretation of state duties emanating from these
rights (see Table 1).>

Explicit language
The human rights to health and science are inter-

dependent on one another and other human rights
such as the right to life. The rights to health and

science bestow entitlements on each individual by
virtue of their human dignity. Access to medicines
is integral to exercise one’s freedom to control one’s
own health and to enjoy one’s right to equal access
to a system of health protection.>

The state duty to provide essential medicines,
undertaking measures to prevent and treat disease,
and ensuring nondiscriminatory access to health
facilities, goods, and services are part of states’
“minimum core obligations,” as well as states’ duty
to fulfill the rights to health and to social security.
Additionally, the right to science requires states to
direct public funding toward research and devel-
opment in areas of public health need; to prevent
unreasonably high medicines prices, such as by
safeguarding the “social function” of IP; and to
engage in international cooperation for the dissem-
ination of new technologies.” States should use all
the flexibilities in the TRIPS Agreement to increase
vaccine production and ensure global access to a
COVID-19 vaccine.* Consequently, under the IC-
ESCR, states have a duty to use TRIPS flexibilities
to make medicines available when other measures
have failed. (This contrasts with the WTQO’s trade
regime, where members have a right to use TRIPS
flexibilities to protect public health.) States should
progressively realize these duties using a maximum
of their available resources to move “expeditiously
and effectively as possible” toward these goals.”
To fully realize these rights, states have a duty to

TaBLE 1. Normative framework of human rights language used in this study

Type of human rights language Key concepts

Explicit language

Rights and entitlements of individuals and communities

State obligations emanating from the rights to health and science in ICESCR*

State obligations to (take steps) to provide medicines individually and through international
cooperation and assistance*

Implicit language Affordability

Equity

International assistance (where no duty bearer is identified)

Solidarity

* Committee on Economic, Social and Cultural Rights, General Comment No. 3, UN Doc. E/1991/23 (1990).
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individually take steps and a duty to provide "in-
ternational assistance and cooperation,” including
economic and technical cooperation.*® States should
also consider these legal obligations as members of
international organizations and when entering into
multilateral agreements.” Although states hold the
primary responsibility to realize these obligations,
they are shared with the international community
and the private sector.”® Explicit language (with
regard to state obligations) is that which identifies
explicit state duties to take steps to provide essential
medicines or to engage in international assistance
or cooperation.

Implicit language

Affordability is an element of the right to health
that imposes the duty on states to ensure “econom-
ic accessibility” by making health goods, as well as
scientific progress and its applications, affordable
for all.* States are encouraged to disseminate
access to research and its applications to allow
developing countries and their citizens to access
medical products.®

Equity is linked to the core obligation of states
to ensure the “equitable distribution” of health
services and goods, as well as to the concept of
nondiscrimination and ensuring that health ser-
vices and goods are affordable and available for all,
including socially disadvantaged or marginalized
groups.?

Implicit language (with regard to internation-
al assistance) is that which makes general calls for
international assistance or cooperation without
identifying who the duty bearer is.

International solidarity is a “foundational
principle” of international law with legal roots in
the universal notion that states have positive duties
of cooperation for “harmonious international life.”>
As outlined by the United Nations Independent
Expert on human rights and international soli-
darity, international solidarity is a legally binding
state duty in relation to infectious disease control
and response to public health emergencies (arti-
cle 44 of the International Health Regulations)
Although the term “solidarity” is not derived
from international human rights law, the concept
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of international solidarity is closely linked with
international assistance required to realize social
rights.*

Selection of WT'O members

Three considerations guided our purposive sample
of WTO members. First, we included the members
most likely to use human rights language in rela-
tion to this topic. These were countries that used
explicit human rights references in their official
WTO communications in 2001 or 2020-2022 about
IP and access to medicines.

The second criterion was the representative-
ness of different positions on the waiver proposal,
which was determined according to Jillian Kohler
et al’s classification of members’ positions.* Two
members supporting, opposing, and with an un-
determined position on the waiver proposal were
included regardless of their human rights framing,
in addition to the “most likely” members. WTO
members were classified as “supporters” if they
sponsored or expressed support for the proposal,
whereas they were considered “opponents” if they
stated their objections to the proposal. WTO mem-
bers with an undetermined position did not make
any clear statement expressing either support or
objection to the proposal.

The third criterion was representativeness of
all income economies. This consideration led to the
inclusion of two additional BRICS members with
emerging markets and corresponding economic
power to balance out the other income economies
included using the first two criteria.

Sources and analysis

Official statements from WTO members were
collected from WTO’s website according to our
eligibility criteria. Documents were searched using
NVivo to identify explicit or implicit human rights
language derived from the normative framework
as shown in Table 1. Text was excluded that was
unrelated to access to medicines, such as pandemic
lockdowns. Two authors first confirmed whether
the hits were relevant to access to medicines, then
quantified and described the results to research
questions 1a-b and 2.

DECEMBER 2022 VOLUME 24

NUMBER 2

Health and Human Rights Journal 145



K. PEREHUDOFF, H. QAZILBASH, AND K. FIGUERAS DE VRIES / COVID-19 VACCINE EQUITY AND HUMAN RIGHTS,

141-157

Semi-structured interviews were conducted in
English with key informants in June and July 2022
via Zoom. Ethical approval was granted by the Uni-
versity of Amsterdam’s Faculty of Law. Eligible key
informants were WTO negotiators, representatives
of the WTO Secretariat, and nonstate actors ob-
serving WTO debates. Informants were purposively
sampled through the networks of the authors. The
interview guide was tailored to each informant;
it aimed to clarify, confirm, or contest the results
of the content analysis and previous interviews, as
well as to deepen their meaning. All interviews were
audio recorded (with permission), transcribed, and
pseudo-anonymized by two authors. All authors
analyzed the transcripts iteratively through close
reading and used inductive coding to identify and
describe themes that answered research question 1c.

Results

This analysis is based on a sample of 26 WTO mem-
bers and two groups of members using 35 unique
WTO documents regarding IP and access to medi-
cines and key informant interviews with a nonstate
actor, a representative of the WTO Secretariat, and
four WTO negotiators: one opposing the waiver

proposal, one with an undetermined position on
the waiver proposal, and two supporting the waiver
proposal.

Explicit language

Few explicit human rights references appeared in
members’ official communications in relation to
IP and COVID-19 vaccines. When explicit human
rights language was used by negotiators, it was con-
centrated around January-March 2021 and peaked
in September 2021 (see Figure 1).

Although explicit references were missing
from the initial waiver proposal (October 2020),
the sponsors introduced an explicit human rights
argument to their clarification about the waiver
proposal in September 2021, stating:

[The] adoption of a TRIPS waiver acts as an
important political, moral and economic lever
towards encouraging solutions aimed at global
equitable access to COVID-19 health products and
technologies including vaccines, therapeutics and
diagnostics, which is in the wider interest of the
global public. This outcome is also consistent with
the Covenant on Economic, Social and Cultural
Rights, especially Article 12 which recognizes the
“human right of everyone to the enjoyment of the
highest attainable standard of physical and mental

FIGURE 1. Number of WTO members using explicit (black) and implicit (gray) human rights language, 07/2020-02/2022

35

30

4
o 25
e}
£
CD
£
2 20
=
et
)
k]
< 15
=]
=
10
5
0 | I | | I
Jul 20 Oct 20 Nov 20 Jan 21 Feb21 Mar 21 Apr21 May 21 Jun21 Jul 21 Sep21 Oct 21 Feb22
M Explicit terms Implicit terms

146 ‘

DECEMBER 2022 VOLUME 24

NUMBER 2

Health and Human Rights Journal



K. PEREHUDOFF, H. QAZILBASH, AND K. FIGUERAS DE VRIES / COVID-19 VACCINE EQUITY AND HUMAN RIGHTS,

health” and obligating the taking of steps to fully
realize this right, including “those necessary for ...
the prevention, treatment and control of epidemics,
endemics, ... and other diseases.

In this communication, a human rights justification
for the waiver proposal is one of several arguments
the supporters present, suggesting that it does
not hold particular primacy over other “ethical,
epidemiological, and economic” considerations
mentioned in the same context” Nor do explicit
state obligations flow from this appeal to a human
rights frame.

Of those members using explicit human rights
language, the most frequently used terms were
“human rights” and the “right to health.” Only
Indonesia and Bolivia referenced the “right to life”
alongside the “right to health.”* No member refer-
enced the “right to science,” although Costa Rica’s
statement about the World Health Organization’s
COVID-19 Technology Access Pool at a TRIPS
Council meeting (February 2021) mirrored the
Committee on Economic, Social and Cultural
Rights’ guidance for states on the right to science®

Explicit references were usually employed by
supporters, often appealing to the human rights ob-
ligations that most WTO members have (by virtue
of being state parties to the ICESCR). Supporters
linked those obligations with the imperative to
support the waiver proposal. For example, Bolivia
underscored at a TRIPS Council meeting (July
2021) that the overall objective of a waiver is the
preservation of human lives, which necessitates

adopting timely and appropriate measures so that
the privileges and the rights which are recorded [sic]
to pharmaceutical industries do not override the
rights we have to life, to health, the right to develop
our economies.*

Bolivian negotiators asserted the primacy of
human rights as a justification for establishing a
“humanitarian waiver,” and then they appealed
to WTO members’ “responsibility” to adopt a de-
cision that “may change the reality experienced by
millions of people on the ground throughout the
world.™ This is the only case we identified where a
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negotiator explicitly referenced the phrase “human
rights” in association with the concept that states
have positive responsibilities to act.

WTO members advocating for alternative,
voluntary approaches (to the waiver proposal)
to scale-up COVID-19 vaccine access did not use
explicit human rights language to rally support for
their positions.

Motivations for using explicit human rights
language

Key informants explained that several factors moti-
vated explicit references to human rights.

First, citing international human rights law
and specific human rights is part of a strategy to
leverage all possible arguments and “agreed lan-
guage” in order to convince members of the waiver
proposal’s importance. One supporter reported to
us that “when you are negotiating, you use all the
arguments you can use, the same reasoning on the
other side, but usually it is a lot more credible if you
use something that has already been agreed on.”

Second, human rights framing resonates with
the world and is therefore useful to incorporate into
the WTO waiver proposal debate as a public rela-
tions endeavor. Most informants we interviewed
confirmed the importance of building a public
narrative around a given issue at WTO in order
to generate support from a wider audience beyond
WTO. Human rights language assists in these
public communications because, as one supporter
explained to us, they need to build a narrative to
“present the situation in the best light,” and hu-
man rights are suited to this task because they are
“something viewed positively by [our] citizens and
the general public.” This strategic narrative shaping
was described by an opponent as “manipulating
the larger audience[’s] ignorance about how the
[IP] system effectively works.” Using human rights
language at the WTO had a ripple effect beyond the
WTO, reaching “the very capitals of some of the
members that until the very end opposed the waiv-
er,” according to a supporter of the waiver proposal.

Third, an “intermestic” approach, in which
domestic policy is linked to international policy,
motivates some negotiators to draw inspiration
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for their WTO discourse from those human rights
principles and language in their domestic legal
orders. Idea construction is an important element
of an intermestic approach.+* Dyah Kurniawati ex-
plains that, in line with a constructivist perspective,
in an intermestic approach “international norms
will be more easily internalized and legitimized in
domestic policy if they touch on the values, identi-
ty, or beliefs of domestic actors.™ As one supporter
explained to us:

If we talk in the international forum, it has to
represent our interest and our values domestically.
At the same time, when we are negotiating in the
international forum then we also bring it back

domestically.

Motivations for omitting explicit human rights
language

Key informants offered several explanations for
why WTO negotiators may not explicitly reference
human rights.

First, the WTO’s trade mandate is a “semi-in-
dependent” legal regime, which was acknowledged
by all key informants. Curiously, the respondents
did not explicitly acknowledge the principle of
systemic integration in international law, which
requires in the case of pharmaceuticals that the
TRIPS Agreement and United Nations human
rights treaties be interpreted in harmony. More-
over, according to several respondents, the unique
mandates of different international organizations
in Geneva give rise to the fragmented internal
organization of some Geneva missions. Three ne-
gotiators explained to us that the internal structure
of their missions mirrors the distinct mandates
of the international organizations they engage in,
with one arm dealing with trade or economy (e.g.,
a mission to WTO), while another handles human
rights (e.g., a mission to the United Nations). Ne-
gotiators we interviewed justified omitting human
rights framing from their WTO discourse because
of this internal fragmentation, with one negotiator
explaining it means they would be “less tempted”
to consider or use human rights narratives in their
dealings at WTO regarding sensitive topics, such as
the waiver proposal.

Second, some WTO members have “sensi-
tivities” to human rights arguments, as they are
concerned about a political discussion of IP and
health emerging in an “unprotected environment,”
such as the Human Rights Council. An “unprotect-
ed environment” is a policymaking forum where
the protection of IP is a primary aim, often over
other societal concerns that, if prioritized, could
threaten the economic interests of states with large
pharmaceutical industries.

Third, one negotiator implied that explicit hu-
man rights language at the WTO is not necessary
because human rights principles are implicit to the
organization’s work in general, and specifically on
access to medicines. “The idea of a right to health
and WTO being [responsive] to a health emergency
was always there, but ... I do not recall any kind of
references to human rights law,” this negotiator
outlined. Additionally, a WTO representative and
negotiator confirmed to us that, in their views, hu-
man rights language is intrinsic to members’ right
to use TRIPS flexibilities.

Implicit language

Implicit human rights language was used by WTO
negotiators in more documents than explicit ref-
erences. Implicit references were used in WTO
communications throughout the debates on IP and
COVID-19 vaccines (see Figure 1).

Terms related to “affordability” and “equity”
were frequently used together, sometimes with
comparable frequency by supporters and oppo-
nents.* For example, terms related to “equity” were
used in a comparable number of WTO documents
by South Africa (in 12 out of the 16 documents in
which South Africa is quoted) as the European
Union (in 11 out of 17 documents). “International
cooperation” and similar terms were the least fre-
quent among all implicit human rights language.
The term “solidarity” was used at least once by most
members in our sample, and in some cases, oppo-
nents and supporters used the term in a comparable
number of documents (e.g., in 3 out of 17 documents
in which the European Union is quoted versus 5 out
of 16 documents in which India in quoted).

WTO negotiators use these implicit terms in
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statements appealing to WTO members’ duties and
responsibilities. Negotiators cited the “collective
responsibility” to make global trade an instrument
for pandemic containment and recovery, and a
“duty and responsibility” to prioritize a response
that can help save lives.# Other negotiators ref-
erenced the “responsibility” of WTO members
to facilitate knowledge sharing and research for
containment and treatment of COVID-19 and to
promote equitable and affordable access to products
against COVID-19, and a “shared responsibility”
of WTO members to collaborate to ensure that IP
doesn’t pose a barrier to research, development,
manufacture, and supply of medical products for
COVID-19.# Some WTO negotiators mirrored
the Committee on Economic, Social and Cultural
Rights’ language by referring to governments’ “core
obligations of protecting public health and ensur-
ing access to medicines for all.”»

There is no consensus among key informants
in our sample about whether these implicit terms
can be equated with human rights language. A
WTO representative noted that the question as
to whether words, such as solidarity, constitute
human rights language has not been discussed in
recent negotiations. Yet the respondent neverthe-
less considers phrases such as “vaccine equity” and
“solidarity” as related to human rights.

Taking a different perspective, one supporter
we spoke to concluded that “of course” terms such
as equity, solidarity, and international assistance
are human rights language, explaining that these
terms arise from the field of human rights and are
relevant beyond that domain. According to this
supporter, human rights language overlaps with the
supporter’s practical policy objectives of expanding
and diversifying vaccine production in order to
end the pandemic and save lives, which illustrates
“the real impact and relevance” of human rights
framing.

In our interviews, a WTO representative and a
negotiator both indicated that the “right to protect
public health” and references to the TRIPS flexibili-
ties signify human rights language. These principles
are found in the TRIPS Agreement (articles 7-8)
and are reaffirmed in the Doha Declaration (“WTO

141-157

members’ right to protect public health and, in
particular, to promote access to medicines for all”).
Members that mentioned the “right to protect pub-
lichealth” in their WTO communications generally
did not use explicit human rights language, except
for South Africa. Although the “right to protect
public health” is not necessarily a human right, our
respondents considered that the former phrase is
implicitly linked to human rights language. WTO
negotiators may feel more comfortable referencing
right to protect public health” (compared to
human rights language) because this phrase echoes
the principles of the TRIPS Agreement (article 8).**

> <«

states

Motivations for using implicit human rights
language

Negotiators used implicit human rights language to
advance their member’s particular interests regard-
ing access to medicines and IP.

Supporters employed these terms to call for
“constructive engagement” with the proposal and
to generate support among negotiators for it.* They
also used this language to contest the effectiveness
of voluntary options (“voluntary, secretive, limited
and restrictive licensing has failed to leverage global
expertise and capacity to scale-up manufacturing
and deliver equitable access”)>°

Opponents used these implicit phrases to
promote the existing TRIPS flexibilities and to
advocate for voluntary mechanisms, such as the
ACT-Accelerator or collaboration with industry to
incentivize and increase production capacity In
a TRIPS Council meeting (February 2021), South
Africa stated that

high-minded language on solidarity and global
public goods, however, has not been matched by
tangible steps to share know-how and intellectual
property rights to facilitate deep technology transfer
in the COVID-19 response.™

Furthermore, one supporter explained to us that
opponents to the proposal may use this implicit
language as part of a strategy to ease domestic pres-
sure on negotiators. According to this supporter,
some negotiators have taken positions on the waiv-
er proposal that, in effect, represented the interests
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of “big business” and were contrary to the majority
opinion of their own constituents. The supporter
explained that in these situations, implicit human
rights terms were instrumentalized by negotiators
to appease the constituents whose interests were
not being accurately represented at the WTO. This
instrumentalization was echoed by a nonstate actor
we spoke to, who noted that “maybe initially it [the
word solidarity] was very welcome but then, after
a while, it lost its meaning to me, as ... a tick[ing]-
the-box sort of thing.”

Comparison with 2001

Comparable numbers of WTO members in our
sample used explicit human rights language at least
once in WTO discussions about IP and HIV/AIDS
(14 members or groups) or COVID-19 medicines
(12 members or groups) (see Table 2). Four mem-
bers in our sample (Egypt, South Africa, Tanzania,
and Zimbabwe) adopted an explicit human rights
frame for the first time in their WTO communica-
tions about IP and COVID-19 vaccines, whereas in
the same communications about COVID-19, four
members (Brazil, Chile, Dominican Republic, and
Ecuador) abandoned the explicit human rights lan-
guage they once used in 2001.

A WTO representative observed that human
rights language was used differently in the WTO
discussions in 2001 compared to 2020-2022. First,
the 2001 discussion focused on the interpretation
of the basic principles and objectives of the TRIPS
Agreement (articles 7 and 8) in light of human
rights. Although these principles and objectives
were mentioned in 2020-2022, they were not ad-
dressed in direct relation to human rights. Second,
a central debate in 2001 was whether public health
should have primacy over IP, and human rights lan-
guage helped shape some negotiators’ arguments;
however, this debate in general was less present in
2020-2022.

Members using explicit references in 2001
frequently associated human rights with state
obligations regarding health protection, the inter-
pretation of the TRIPS Agreement, or both. For
example, at a TRIPS Council meeting (November
2001), Indonesia advanced the understanding that

the human rights to life and to health implicate
state responsibilities for the prevention and treat-
ment of diseases. Indonesian negotiators further
advocated that protecting those human rights “was
not just the responsibility of national governments
but, to a certain extent, should be the universal re-
sponsibility of all people of the world,” suggesting
the importance of international collaboration s

Discussion

This research assesses how and why human rights
framing is used by WTO negotiators in debates
about IP and COVID-19 vaccines, and how these
findings compare to negotiators’ WTO discourse
in the 2001 HIV/AIDS epidemic. We found that
WTO negotiators used little explicit human rights
language in relation to IP and COVID-19 vaccines.
Supporters used both explicit and implicit human
rights references to garner support for the waiver
proposal, while opponents and members with
undetermined positions on the waiver used only
implicit language to advocate for alternative pro-
posals. A comparable number of WTO members
used explicit human rights framing in 2001 and
2020-2022.

Reflecting on human rights framing at WTO

This study revealed that WTO negotiators use ex-
plicit human rights frames to appeal to previously
agreed language about state obligations; to ensure
consistency between their domestic values, prin-
ciples, and policy, and their policy positions on a
global stage (“intermestic approach”); and to galva-
nize public support for the waiver proposal beyond
the WTO.

These findings support the idea of a feedback
loop between WTO negotiators on the one hand,
and civil society and public opinion outside the
WTO on the others*In this loop, WTO negotiators
by their own admission may use a human rights
frame to catalyze external support for a given pro-
posal. Yet, equally important, external actors can
also inform WTO negotiators about the human
rights implications of their work, which may be
reflected in their subsequent discourse. The latter
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TABLE 2. Comparison of WTO members using explicit human rights frames in relation to IP and HIV/AIDS medicines

(2001) vs. COVID-19 medicines (2020-2022)

Members that used explicit human rights language in at least one WTO document | HIV/AIDS (2001) COVID-19 (2020-2022)
African Group*t X X
Bangladesh X
Bolivia X X
Brazil X

Cameroon X
Canada

Chile X

China

Costa Rica

Cuba X X
Dominican Republic X

Ecuador X

Egypt* X
European Union

India* X X
Indonesia* X X
Kenya* X X
Least-developed countries*t

Pakistan* X X
Paraguay X X
Russian Federation

South Africa* X
Sri Lanka* X

Switzerland

Tanzania* X
United States of America

Bolivarian Republic of Venezuela* X X
Zimbabwe* X

*=group of WTO members

t There is overlap between states present in the African Group and the least developed countries group. Tanzania is a member of both groups,

while Kenya, Zimbabwe, and South Africa are members of the African Group.
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is one reason why many waiver sponsors applied a
human rights frame for the first time in their Sep-
tember 2021 discourse about the waiver proposal s
Consequently, the role of civil society organizations
in the narratives of WTO negotiators should not
be underestimated. Kohler et al. found that these
organizations were the only stakeholder to con-
sistently frame COVID-19 vaccine inequality as a
human rights issue’

Position and determinants of human rights
language at the WTO
The negotiators who used explicit human rights

framing tended to cite human rights instruments
and authorities external to the WTO in 2020-2022,

whereas in 2001 they made explicit human rights
claims in their own voice (meaning, by expressing
the state’s position without reference to external
experts, authorities, or other legal instruments in
their oral or written remarks) (see Figure 2). The
precise intention behind these strategies should
be further explored to elucidate how human rights
frames are used in trade diplomacy.

The idea of bringing coherence to a state’s
domestic and international policy spheres suggests
that WTO members with a constitutional right to
health would be more likely than those without
such a right to use an explicit human rights frame
in WTO negotiations about IP and public health.
However, several states in our sample with strong

FIGURE 2. WTO members using explicit human rights language, 2001 vs. 2020-2022
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* Developing countries include the Africa Group, the Plurinational State of Bolivia, Brazil, Dominican Republic, Ecuador, India, Indonesia,

Pakistan, Paraguay, Sri Lanka, and the Bolivarian Republic of Venezuela.

** Co-sponsors include the African Group, the Plurinational State of Bolivia, Egypt, India, Indonesia, Kenya, the LDC Group, Pakistan, South

Africa, the Bolivarian Republic of Venezuela, and Zimbabwe.
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constitutional protections for health and medicines
disprove this hypothesis (e.g., Brazil, Dominican
Republic, and Ecuador).”

This research shows that five states—three with
an undetermined position on the waiver (Brazil,
Chile, and Ecuador) and two that support the waiv-
er (Dominican Republic and Sri Lanka)—ceased
using explicit human rights language between 2001
and 2020. We interpret this finding to be more of
a reflection of the states’ domestic political and
economic circumstances than a suggestion that
human rights language has diminished in impor-
tance. One reason for this shift could be changes in
the domestic political economy of pharmaceuticals,
where, for example, states needed access to the IP,
know-how, or data to locally produce medicines
to address the HIV/AIDS epidemic that was not
needed by those states to address the COVID-19
pandemic. For example, in 2001, Brazil was a
high-profile negotiating state in the WTO special
session and the Doha rounds, where it used explicit
human rights language coinciding with its pursuit
of clarifications of the TRIPS Agreement in order
to leverage its domestic manufacturing capacity to
produce generic versions of HIV/AIDS medicines.
In 2020, Brazilian leveraged its robust domestic
capacity to produce vaccines by negotiating tech-
nology transfer agreements with Astra Zeneca (at
the federal level) and China’s Sinovac (at the state
level) for the local manufacture of those COVID-19
vaccines.’® Consequently, a TRIPS waiver was of
little added value to Brazil’s domestic response;
therefore, Brazil was not a proponent of the waiver
proposal, which limited the need to use all persua-
sive devices (e.g., human rights language) in Brazil’s
toolbox. More generally, another reason for WTO
negotiators to cease using human rights language
in the 2020-2022 pandemic is the domestic and
regional political shifts from the socially oriented
post-dictatorial governments of the 1990s-2000s to
the current right-leaning governments (e.g., Brazil,
Chile, and Ecuador).

Domestic political and economic consid-
erations could also be the reason that five WTO
members (Bangladesh, Cameroon, Egypt, South
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Africa, and Tanzania) started using explicit human
rights language in their own statements (i.e. not
as part of a group, such as the African Group) for
the first time in WTO pharmaceutical IP debates
in 2020-2022. For example, South Africa refrained
from assuming a high-profile role in the 2000 WTO
debates, particularly the special session. The state
also avoided using explicit human rights language
in its own 2001 statements at WTO (beyond its
membership of the African Group). These decisions
could have been influenced by residual political
and economic effects of the 1990s anti-apartheid
sanctions and embargoes against South Africa.
Many of the states that used explicit human
rights language in 2001 and 2020-2022 (e.g., Boliv-
ia, Cuba, Kenya, Indonesia, and Paraguay) enshrine
health as a human right in their domestic consti-
tutions, which is consistent with other research on
the determinants of human rights frames in domes-
tic pharmaceutical IP debates>® Yet our findings
suggest that domestic policy and economic realities
may have more influence on state narratives about
pharmaceuticals at the WTO than the values and
human rights norms enshrined in states’ respective
domestic constitutions. For example, both South
Africa and Brazil enshrine an enforceable right to
health; yet both of these states have avoided explicit
human rights language when discussing pharma-
ceutical access at the WTO at some point in the last
two decades. Taken together, these findings suggest
that a constitutional right to health is supportive
but not decisive for states to use human rights lan-
guage in pharmaceutical IP debates at the WTO.
Our research investigates the use of human
rights language in pharmaceutical IP debates at the
WTO amid a policy climate that is “increasingly
hostile—or at least indifferent—to human rights”
in matters of global health.®® It may be that ex-
plicit human rights language is seen as a weak or
“emotional” argument (the latter was suggested by
one of our respondents), rather than a persuasive
argument. Nevertheless, even though this research
shows that human rights language is used by fewer
WTO members in relation to pharmaceutical IP
in 2020-2022 than in 2001, those WTO members
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that do invoke human rights in 2020-2022 tend
to make explicit reference to human rights legal
instruments (see Figure 2). This suggests that those
states are conscious of their own legal obligations
stemming from these treaties and that those legal
obligations are born by all state parties, which was
corroborated by one of our respondents.

Contesting reasons why WTO negotiators avoid
human rights language

Our key informants, and the broader literature on
this subject, contest some of the justifications we
report for WTO negotiators to avoid using a hu-
man rights frame.

First, the claim that the WTO is semi-indepen-
dent, or “self-contained,” of other international fora
is discounted by Holger Hestermeyer, who points to
the application of “other norms of international law”
in the WTO regime, the references in the TRIPS
Agreement to other international conventions, and
the WTO’s Dispute Settlement Understanding (ar-
ticle 3.2) that allows WTO panels and the Appellate
Body to reference international law outside WTO
agreements.”

Our study revealed a porous barrier between
the WTO and other international legal regimes that
allows for selective cross-fertilization of norms and
language, depending on the member’s own inter-
ests. This porous barrier is necessary for systemic
integration and the reduction of fragmentation in
international law; however, our research shows that
WTO negotiators appear to be taking haphazard
and inconsistent steps toward harmonious inter-
pretation in the field of pharmaceuticals and public
health. Most respondents acknowledge that WTO
negotiators sometimes reference other norms or
interpretive tools from external political or legal
regimes (e.g., United Nations, G20, and the African
Union). Key informants viewed this strategy with
some skepticism, particularly when language was
drawn from external regimes with a narrow mem-
bership (e.g., G20). According to one negotiator
who was interviewed, it would be more appropriate
to introduce language from the ICESCR (with 171
state parties, most of which are WTO members).
This corroborates Hestermeyer’s contested pro-

posal based on the Vienna Convention to interpret
that “the international law rule binds at least a large
number of the WTO Members.”* No clear distinc-
tion is made between which references to external
legal orders are permissible in WTO negotiations,
and which are not.

Second, the claim that WTO negotiators avoid
human rights framing due to the fragmented in-
stitutional mandates of their missions in Geneva
was contested by some key informants. One sup-
porter, whose mission operates in a similar fashion,
rejected this idea, explaining that a fractured insti-
tutional mandate does not justify WTO negotiators
suddenly disregarding the majority opinion of their
constituents and instead advancing the interests
of their domestic pharmaceutical industry at the
WTO—a phenomenon that has been reported by
other scholars.*

Strengths and limitations, and policy
implications

One strength of this study is the explicit normative
framework derived from international human
rights law, and its application by at least two authors
of this paper. Another strength is the mixed-meth-
ods design, which responds to previous critiques
of human rights discourse analysis by yielding a
deeper, contextual understanding of the reasons
for and intentions behind the use of some human
rights terms.** In addition, the key informants
represented each position on the waiver proposal,
and their responses generally corroborated one
another, as the results show. The limitations of this
research include restricted public access to some
WTO documents, fewer WTO documents available
for 2001 (compared to 2020-2022), and disparate
periods of comparison (one year/2001 versus two
years/2020-2022). These limitations may have im-
pacted the results of the content analysis; however,
key informants corroborated the findings of our
content analysis.

This study has identified arguments and
counterarguments for using a human rights frame
in WTO discussions on IP and access to medi-
cines. These arguments may be relevant for WTO
negotiators and observers seeking to influence

DECEMBER 2022 VOLUME 24

NUMBER 2

Health and Human Rights Journal



K. PEREHUDOFF, H. QAZILBASH, AND K. FIGUERAS DE VRIES / COVID-19 VACCINE EQUITY AND HUMAN RIGHTS,

the outcome of the forthcoming negotiations on
COVID-19 therapeutics and diagnostics, as well as
on broader issues of trade and public health.

Supplemental information

Additional details regarding the methodology and
key findings are available through doi: 10.21942/
uva.2166684s.
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