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Abstract

Facing the unmet need for new, affordable medicines for public health crises, how should states” duty
to ensure that everyone shares in the benefits of science be understood in relation to pandemic vaccine
supply, and how has the United Nations Committee on Economic, Social and Cultural Rights monitored
the implementation of this right? In this paper, we examine the contours and content of state obligations
with regard to pandemic vaccine supply under the right to science (article 15(1)(b) of the International
Covenant on Economic, Social and Cultural Rights), focusing on three aspects of state obligations:
mobilizing public resources for developing and disseminating the benefits of scientific progress in areas
of public health need; preventing unreasonably high medicines prices; and international cooperation,
particularly in a globalized health emergency. The committee regularly assesses state parties’
implementation of their obligations under the covenant, culminating in the issuing of concluding
observations, which often serve as a basis for the next round of periodic reporting by states and can
thereby direct future state action. Our analysis of the committee’s concluding observations reveals that
the committee has inconsistently applied its own guidance on the right to science regarding medicines
and intellectual property in these monitoring exercises. These findings inform a rights-based response to
medical innovation for health crises and advance the Sustainable Development Goal target on medicines

research and development.
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Introduction

The right to participate in and enjoy the benefits
of scientific progress and its applications (“right
to science”) has recently emerged and been lauded
as potentially transforming persistent theoretical
debates and practical societal challenges in science
policy.! One of these persistent debates is where
duties lie to develop and make widely accessible
lifesaving medical technologies, particularly in a
health emergency. Ongoing health crises (from
HIV/AIDS to the Avian flu) and localized epidemics
(e.g., tuberculosis, malaria, and vaccine-prevent-
able diseases) illustrate the intrinsic link between
the preservation of human dignity and policy de-
cisions about which medical products to prioritize
for development, financing, and distribution, and
on what terms. A rights-based response requires
states—working individually and cooperating
globally—to adequately resource and prioritize
biomedical research and development (R&D) in the
public interest and equitably distribute the result-
ing goods. By many measures, gaps in government
oversight of previous public health crises have
translated into life-threatening failures to develop
needed vaccines and therapeutics (termed “med-
icines”), and in delays in these products reaching
people at risk.

The recently unearthed right to science has the
unique potential to guide state action and interna-
tional cooperation on biomedical innovation. The
right to science is found in a range of sources, most
notably the 1948 Universal Declaration of Human
Rights, whose article 27(1) provides that “everyone
has the right ... to share in scientific advancement
and its benefits,” and the 1966 International Cov-
enant on Economic, Social and Cultural Rights
(ICESCR), which enshrines the right to science in
article 15(1)(b)> With 171 ratifying states, the ICE-
SCR imposes legal obligations on the majority of
the world’s governments to translate the commit-
ments embodied in the ICESCR into domestic law,
policy, and practice.

Article 15(1)(b) recognizes everyone’s right “to
enjoy the benefits of scientific progress and its ap-
plications.” The “benefits” of science are widespread
and cover “the material results of the applications of

scientific research, such as vaccinations,” as well as
the “scientific knowledge and information directly
deriving from scientific activity.” Together with
the concept of progressive realization in article 2(1)
of the ICESCR, scientific progress conveys the idea
of a positive impact on human welfare and is seen
as an instrument for human benefits To explicate
state parties’ obligations under article 15(1)(b), this
provision must be read with reference to its para-
graphs (2)-(4) and article 2 of the covenant. States
must progressively achieve the full realization of
the right to science and must take immediate steps
within a “reasonably short period of time.” State
parties have an obligation to respect, protect, and
fulfill the right to science’

How should states” duty to ensure that every-
one shares in the benefits of science be understood
in relation to pandemic vaccine supply, and how has
the United Nations (UN) Committee on Economic,
Social and Cultural Rights monitored the imple-
mentation of this right? These questions gained
a sense of global urgency due to the COVID-19
pandemic (declared in March 2020) and the elab-
oration of the right to science by the committee in
General Comment 25 (adopted in April 2020). Since
its inception, the right to science has been rather
neglected within international human rights law,
being referred to by some scholars as a “sleeping
beauty.”® Only in the last two decades has the (ac-
ademic) debate slowly focused on this right. The
2009 Venice Statement on the Right to Enjoy the
Benefits of Scientific Progress and Its Applications,
the result of expert meetings initiated by the UN
Educational, Scientific and Cultural Organization,
was a first important step toward the elucidation of
the right’s normative content and state obligations.’

This paper uses the COVID-19 pandemic as
a “laboratory” to examine the contours and con-
tent of state obligations with regard to pandemic
vaccine supply under the right to science, and a
kind of “sandbox” to understand to what extent
this global health crisis has informed the Com-
mittee on Economic, Social and Cultural Rights’
ongoing interpretation of the right to science, as
articulated in its concluding observations on state
parties’ reports. Section two briefly outlines why
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biomedical R&D tends to be neglected in medical
fields such as pandemic pathogens. Section three
traces the evolution of state obligations for regu-
lating biomedical R&D in the instructive general
comments of the Committee on Economic, Social
and Cultural Rights. Section four continues this
examination from the perspective of the right to
science, pinpointing three salient aspects of state
obligations: public financing for biomedical R&D;
preventing unreasonably high medicines prices;
and international cooperation. Section five com-
pares the committee’s monitoring of state action
before and during the COVID-19 pandemic to as-
sess the extent to which the committee has applied
its own interpretation of state duties under the right
to science in relation to COVID-19 vaccines. These
findings inform a rights-based response to medical
innovation for health crises and advance the Sus-
tainable Development Goal target on medicines
R&D.*

Why is R&D neglected in certain medical
fields?

The current biomedical R&D model incentivizes
innovation by rewarding inventors with a time-
limited market monopoly for producing, using, and
selling their end product. These monopoly rewards,
enforced through intellectual property rights (IPRs)
(such as patents) and other exclusivities granted by
states, effectively prevent competition and enable
the owner to largely set the price and production
terms of its product. Intellectual property (IP) is
argued to stimulate innovation by allowing devel-
opers to recoup their investments in R&D. These
same incentives tend to draw medicines to the
market for “profitable” diseases, characterized as
affecting large or wealthy populations with cer-
tainty. One of the criticisms of such a market-based
R&D model is that it fails to incentivize new med-
icines for unprofitable conditions or populations,
sometimes termed “neglected fields.”

For nearly two decades, coronavirus infec-
tions (causing severe acute respiratory syndrome,
Middle East respiratory syndrome, and COVID-19)
have been overlooked by market-driven phar-

maceutical R&D despite the fact they caused
pandemics in 2002, 2012, and 2020." When the
COVID-19 pandemic struck in March 2020, there
was still no marketed coronavirus vaccine. Pan-
demic pathogens (e.g., Ebola, coronaviruses) are
forgotten by private biomedical R&D because they
may or may not strike, leading to uncertainty about
potential profits. The number of vaccine producers
globally has declined in the last two decades, and
notably in the public sector, further concentrating
and privatizing global vaccine development and
manufacturing capacity.”” The result was clear al-
ready in the 2009 swine flu pandemic, and again
in the COVID-19 pandemic, when limited vaccine
manufacturing capacity and lack of a global mech-
anism to allocate supplies fairly triggered a global
race for scarce supplies. Wealthy states crowded out
governments unwilling or unable to pay to be first
in the distribution line, receiving more doses faster
than states dependent on donations.” In response,
a coalition of states proposed at the World Trade
Organization (WTO) a time-bound waiver to the
protection of patents and other forms of IP needed
to manufacture products for the prevention, con-
tainment, and treatment of COVID-19. Rather than
an IP waiver, a declaration affirming the existing
flexibilities in the Agreement on Trade-Related As-
pects of Intellectual Property Rights (TRIPS) was
adopted at the 12th WTO Ministerial Conference
in June 2022.

States have several regulatory tools by which
they can shape the market for new medicines
needed for health emergencies. Public financing
of the private R&D process is one policy measure
that should be paired with access conditionalities
for the resulting medicine. Managing IP is another
policy option that rests in states’ sovereign power to
grant or override patents and other forms of IP and
exclusivities related to medicines in order to pro-
tect public health. Another, more transformative,
policy option is adapting the innovation model
so the costs of R&D are “delinked” from the pro-
duction and prices of the resulting medicine. This
range of public policy responses to securing access
to medical countermeasures to a pandemic raises
important questions about the scope and contours
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of states’ human rights obligations to protect and
promote the right to science in response to a health
emergency.

Access to medicines: The evolution in
the Committee on Economic, Social and
Cultural Rights’ general comments

Public health emergencies and access to medicines
generally are human rights issues. Depending on
the nature and enforceability of these rights, their
implementation may be monitored by various
bodies, including the Committee on Economic,
Social and Cultural Rights, the Committee on the
Rights of the Child, the Committee on the Rights
of Persons with Disabilities, the Human Rights
Committee, and domestic human rights agencies.
Given this paper’s focus on the ICESCR, this sec-
tion focuses on the evolution of the Committee on
Economic, Social and Cultural Rights’ interpreta-
tion of access to medicines as part of the rights to
health and to science.

In one of its first general comments, the
committee stated that state parties are not acting
in compliance with their human rights obligations
where significant parts of their population do not
have access to essential primary health care.” A de-
cade later, in its General Comment 14 on the right
to health issued in 2000, the committee clarified
that public health goods must be available, (eco-
nomically) accessible, scientifically and medically
appropriate, and of good quality and that states
subsequently have a minimum core obligation to
provide essential medicines.” Although not specif-
ically referring to health emergencies, it explained
that states’ duty to provide health care includes
promoting medical
programs against major infectious diseases, and
measures to prevent, treat, and control epidemic
diseases.” Yet it did not detail how states should go
about achieving this, except for reiterating the im-
portance of international cooperation.”® Rather, the
committee’s approach was focused predominantly

research, immunization

on the state’s obligation of result, specifically to
ensure that essential public health goods, such as
medicines, are developed and made available and

accessible without discrimination.” In other words,
in its efforts to delineate and operationalize the
right to health for states, the committee identified
the destination (provision of essential medicines
for all) without addressing possible roadblocks or
signaling possible detours to more efficiently and
effectively reach this end goal.

The nature of science and especially the state’s
role in promoting science has significantly changed
since the adoption of the ICESCR more than 50
years ago. (Bio)medical and pharmaceutical re-
search is now largely a commercial enterprise, and
that has affected the research objectives, priorities,
processes, and outcomes of science.* However,
despite the growing role of the private sector in
the protection and promotion of health rights, the
committee has provided sparse guidance to states
about how to regulate the business sector with
regard to (bio)medical R&D, beyond instructing
states to facilitate the private sector to discharge
its human rights responsibilities related to health.”
Although, therewith, it has acknowledged the crit-
ical role of the state in shaping the environment so
that nonstate actors contribute to the realization of
the covenant’s rights.

In 2005, the committee issued another general
comment addressing the tension in the Universal
Declaration of Human Rights and ICESCR between
the seemingly competing notions of the protection
of authors’ rights and the right of all to benefit from
scientific advancement.”> At the outset, General
Comment 17 resolutely outlines that authors’ rights
cannot and must not be conflated with IPRs.” It
starts to unpack the role of the state in maintain-
ing an R&D system that fosters the realization of
human rights, including access to affordable med-
icines. For example, states are required to prevent
the use of scientific and technical advances for
purposes contrary to human rights and dignity. As
a result, they can exclude “inventions from patent-
ability whenever their commercialization would
jeopardize the full realization of these rights.™
Moreover, it reaffirms the state’s duty to regulate
the human rights responsibilities of the “private
business sector, private research sector, and other
non-State actors.”” Importantly, in relation to
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IPRs, the general comment asserts that the private
interests of authors should not be unduly favored
over the interests of the public. States have a core
obligation “to strike an adequate balance” between
authors’ rights and other rights recognized by the
covenant.>* The general comment, though, does
not detail how such an adequate balance should
be struck, except by noting that any national or
international IP regime should not impede the
state’s ability to comply with its core obligations
and that states have “a duty to prevent unreason-
ably high costs for access to essential medicines, ...
from undermining the rights of large segments of
the population to health.” In its subsequent gen-
eral comment on sexual and reproductive health,
issued in 2016, the committee does provide a con-
crete recommendation to ensure that IP regimes
do not “impede access to medicines, diagnostics or
related technologies,” namely by incorporating “to
the fullest extent any safeguards and flexibilities”
contained within international IP treaties, such as
TRIPS and the Doha Declaration on TRIPS and
Public Health.?®

Since then, the committee has acknowledged
the active role that states play in structuring the
current biomedical R&D model and its relationship
to the high prices of end products. General Com-
ment 24 on state obligations toward economic,
social, and cultural rights in the context of business
activities, issued in 2017, recognizes for the first
time that states are actors “designing a framework
on [IPRs],” which must be consistent with human
rights standards.” The committee links states’ role
in shaping the IP system with their duty to ensure
that IPRs result in neither a “denial or restriction
of everyone’s access to essential medicines” that is
crucial for the enjoyment of health rights3°

Over time, the committee’s interpretations
have increasingly recognized the different di-
mensions of state obligations to ensure access to
medicines. General Comment 25 on science and
economic, social, and cultural rights continues that
evolution. Notably, and unsurprisingly considering
the timing, it also addresses state duties during a
pandemic, a dimension that previously was not
touched on by the committee.

State obligations under the right to science

State action on R&D efforts for medicines needed
in health emergencies must take account of all rel-
evant human rights, including the right to health
and the right to science, among others. The Com-
mittee on Economic, Social and Cultural Rights
qualifies the right to science as having an intrinsic
value and an instrumental value as an essential tool
to realize the right to health, among others' This
paper focuses on the nascent right to science as a
real-time guidance for designing and executing
medicines R&D for public health crises, as it offers
us a “global ethical discourse” to balance potential-
ly conflicting interests.

In general terms, the scope of the right to
science is wide-ranging. It requires from state
parties that science in the broadest sense, and its
benefits and material applications, such as vaccines,
be available, accessible, of quality, and acceptable.
This is also evident from article 15(2) of the ICE-
SCR, which clarifies that all necessary steps must
be taken for “the conservation, the development
and the diffusion of science.” Required state action,
therefore, encompasses everything from ensuring
that science is taking place, to adequately regu-
lating the scientific process to minimize risk, and
subsequently widely disseminating the results and
benefits of that process, in particular serving the
needs of marginalized groups. This section takes a
closer look at three illustrative but non-exhaustive
dimensions of state duties fundamental for assess-
ing state action on medicines for health emergencies
that can be derived from, but are not limited to, the
right to science: (1) adequate financial support for
R&D of public importance; (2) preventing unrea-
sonably high costs for access to essential medicines;
and (3) international cooperation, which acts as a
cross-cutting aspect that transverses the foregoing
obligations. These three elements are crucial for a
rights-based response to health emergencies. More-
over, they are, to varying degrees, linked to states’
core obligations under the ICESCR.

Nonstate actors have an essential role to play
in developing and diffusing scientific progress.
Since the inclusion of the right to share in scien-
tific advancement in the Universal Declaration of
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Human Rights, the nature of doing science has
fundamentally changed. Biomedical and phar-
maceutical (multinational) corporations are now
major players in health R&D and innovation, and
are key actors that contribute to, or impact, essen-
tial medicines being globally available, accessible,
and affordable. As a result, there is—rightly so—
increased attention on outlining the human rights
responsibilities of (pharmaceutical) corporations.
Even so, the committee maintains a clear focus on
states as the primary duty bearers, neglecting the
separate responsibilities of nonstate actors. There-
fore, the analysis below focuses on the duties of
states as elaborated by the committee in its newest
General Comment 25 on science and economic,
social, and cultural rights.

Adequate financial support for R&D of public
importance

As stated above, and similarly to other economic,
social, and cultural rights, the committee finds
that the right to science encompasses the following:
availability, accessibility, quality, acceptability, and
the protection of scientific freedom3 States have “a
positive duty to actively promote the advancement
of science through, inter alia, education and invest-
ment in science and technology.” That requires,
among other things, creating an enabling and
participatory environment, as well as allocating
appropriate resources in budgets* The committee
has identified the obligation to develop a national
framework law and to adopt and implement a na-
tional strategy or plan of action as a prioritized core
obligation.”

In the context of a health emergency, the duty
to fulfill the right to science therefore demands ap-
propriate financing for R&D to ensure that needed
medical products are available and subsequently
(economically) accessible. The committee has con-
firmed that states have a core obligation to “ensure
that in the allocation of public resources, priority is
given to research in areas where there is the great-
est need for scientific progress in health ... and the
well-being of the population, especially with regard
to vulnerable and marginalized groups.”™ It needs
no elaboration why a safe and effective vaccine

against an infectious disease outbreak is absolutely
crucial to safeguard the right to health and a range
of other economic, social, and cultural rights,
considering both the short- and long-term impacts
of health crises on health systems and economies
around the world. Consequently, states should pro-
vide adequate financial support for R&D for public
health threats, either through national efforts or, if
necessary, by resorting to international and techni-
cal cooperation.

Moreover, when governments fund science,
they must take special care, within the funding
structures and processes, to ensure that the results
are widely disseminated and accessible* By refer-
ring to both development and diftusion, article 15(2)
of the ICESCR recognizes that the state’s duty to
promote, facilitate, and support science—the devel-
opment element—is closely connected to the duty
to ensure that everyone has access to the benefits of
science—the diffusion element.*°

Preventing unreasonably high costs for access to
essential medicines

Broad dissemination is needed to ensure that ev-
eryone has equal access to the benefits of science,
especially when they are instrumental for the
enjoyment of other economic, social, and cultural
rights.# The committee recognized early on that
the right to health requires state action to ensure
that essential medicines are affordable. The right to
science reinforces the idea that access to medicines
for future health crises not be unduly inhibited
by their cost, especially for vulnerable and mar-
ginalized groups. New medicines for health crises
should therefore, as far as possible, be “accessible
and affordable”—which requires that states use
their maximum available resources to overcome
any hurdles that individuals may face when trying
to benefit from new medical applications and tech-
nologies.** States have core obligations to eliminate
laws, policies, and practices “that unjustifiably
limit access by individuals or particular groups to
facilities, services, goods and information related to
science, scientific knowledge and its applications,”
as well as to take positive measures to ensure access
to those applications of scientific progress “that are
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critical to the enjoyment of the right to health.™

The state, however, is by no means the only or
even the most dominant actor that affects individ-
uals’ access to affordable essential medicines. The
privatization of (bio)medical and pharmaceutical
research has significantly impacted the manner in
which science is conducted, facilitated, and pro-
moted, as well as the role of the state in that regard.
States” duty to protect takes on special importance,
as the privatization of science should not result in
the enjoyment of economic, social, and cultural
rights being made “conditional on the ability to
pay.** Particularly the development of national and
international IP regimes associated with private
scientific research can have negative effects on the
enjoyment of access to the benefits of scientific prog-
ress. The right to science has a complex relationship
with IP protection. The committee acknowledges
that IP protection intends to provide incentives to
innovate, while at the same recognizing that IPRs
can result in distortions in the funding of science,
limitations to the sharing of scientific information
and research (e.g., data exclusivity provisions), and
significant obstacles for persons trying to access the
benefits of science.*

To incite a positive effect of IP on access to the
benefits of science, states should (at least) take the
following steps. First, as elaborated above, states
should provide adequate financial support for R&D
of public importance to counter distortions of
funding associated with IP. The right to science also
encourages states to make use of other incentives,
such as “market entry awards,” which introduce the
notion of “de-linkage.”

Second, states must take steps to ensure the
“social dimension” of IP—in other words, the ca-
pacity of IP to promote the realization of economic,
social, and cultural rights in national legislation and
international agreements on IP.#* The committee
reiterates that “States parties have a duty to prevent
unreasonably high costs for access to essential
medicines.™ Therefore, states must work toward
a balance between the protection of IP, on the one
hand, and access to and sharing of scientific knowl-
edge and its applications, especially those linked to
the right to health, on the other. Accordingly, the

right to science becomes a significant mediator be-
tween human rights, especially the right to health,
and IP protection® In striking this balance, the
private interests of authors should not be unduly
favored over the public interest in enjoying access
to their productions. Moreover, the obligations of
states under IP treaties must not compromise the
implementation of their human rights obligations.”
Thus, to ensure access to essential medicines, espe-
cially for the most disadvantaged, the committee
asserts that states should use all flexibilities found
in the TRIPS Agreement as confirmed by the Doha
Declaration on the TRIPS Agreement and Public
Healths* For example, states should refrain from
granting disproportionately lengthy terms of pat-
ent protection for new medicines and should make
use of compulsory licensing so as to promote the
production of cheaper generic medicines.® The UN
Special Rapporteur on cultural rights has also rec-
ommended the use of patent poolss*

The cross-cutting obligation of international
cooperation

Health is, generally, recognized as a global and
shared responsibility® This recognition is, for ex-
ample, evidenced by article 44 of the World Health
Organization’s International Health Regulations,
which is widely accepted, including by all World
Health Organization members. Global health
emergencies are prime examples of the necessity
for a collective global response. Consequently, the
state’s human rights duties outlined above must
be read in light of the cross-cutting obligation of
international cooperation.

The duty of international cooperation, specif-
ically to promote an enabling global environment
for the advancement of science, flows from articles
55-56 of the UN Charter and article 2(1) of the
ICESCR and is reinforced by article 15(4) of the IC-
ESCR, which recognizes “the benefits to be derived
from the encouragement and development of inter-
national contacts and cooperation in the scientific
fields.™® Notably, states have a core obligation to
“foster the development of international contacts
and cooperation in the scientific field.” In addi-
tion, all states should contribute, to the maximum
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of their available resources, to the common task of
developing science.s® The right to science acknowl-
edges that science is a global good but that deep
international disparities in science and technology
continue to exist among states’® Consequently,
the committee recognizes the responsibilities of
particularly developed states to contribute to the
development of science and technology and to share
the benefits and applications of scientific progress
with low- and middle-income countries.*

The committee already acknowledges this in
its interpretation of the right to health, where it
notes that states should undertake “individual and
joint efforts to, inter alia, make available relevant
technologies, using and improving epidemiological
surveillance and data collection on a disaggregated
basis, the implementation or enhancement of im-
munization programmes and other strategies for
infectious disease control.™

The international community has a “collec-
tive responsibility,” while developed states have a
“special responsibility,” to assist developing states
with regard to diseases that are easily transmissible
beyond borders.** The right to science clarifies that
“access to research results and their applications
should be regulated in a form that allows develop-
ing countries and their citizens adequate access to
[essential medicines] in an affordable manner.”
Moreover, states should share the benefits and
applications resulting from scientific progress and
its applications with the international community,
particularly with developing countries, commu-
nities living in poverty, and groups with special
needs and vulnerabilities.** Notably, a “stronger
commitment” to international cooperation is re-
quired when combating pandemics.® The general
comment, however, gives little guidance on how
states should discharge this obligation. Benefits and
applications should be shared “with due incentives
and regulations.”™¢ States should share scientific in-
formation about potential pathogens and improve
early warning systems.”

In conclusion, General Comment 25 builds
on and deepens the committee’s previous interpre-
tations of the ICESCR’s rights. It offers a starting
point to assess state action in relation to pandemic

vaccine supply. The next section examines to what
extent the COVID-19 pandemic has informed the
committee’s understanding of the right to science
as articulated in its concluding observations on
state parties’ periodic reports.

Monitoring the right to science

Treaty monitoring bodies are important actors
for holding states accountable to their human
rights obligations. The Committee on Economic,
Social and Cultural Rights regularly assesses state
parties’ implementation of their obligations under
the ICESCR through the reporting procedure.
The committee offers specific guidance to states
reporting on their actions; in relation to the right
to science, the committee’s 2009 guidelines invite
states to

70. Indicate:

(a) The measures taken to ensure affordable
access to the benefits of scientific progress and its
applications for everyone, including disadvantaged
and marginalized individuals and groups; and

(b) The measures taken to prevent the use of
scientific and technical progress for purposes which
are contrary to the enjoyment of human dignity and
human rights.

73. Indicate the measures taken for the conservation,
development and diffusion of science and culture
and to encourage and develop international
contacts and co-operation in the scientific and
cultural fields.*®

In this monitoring process, states submit periodic
reports to the committee every five years detail-
ing their actions taken to realize covenant rights.
These periodic reports are considered alongside
submissions from other treaty bodies and inde-
pendent sources (e.g., nonstate actors, which may
submit shadow reports). After considering all
information received, the committee publishes
its concluding observations highlighting positive
aspects and areas of concern. There is a feedback
loop by which concluding observations often serve
as a basis for the next round of periodic reporting
by states. Benjamin Meier et al. confirm that states’

DECEMBER 2022 VOLUME 24

NUMBER 2

Health and Human Rights Journal



K. PEREHUDOFF AND J. SELLIN / COVID-19 VACCINE EQUITY AND HUMAN RIGHTS, 191-204

subsequent reports on public health topics and
right to health norms are “largely responsive” to the
issues highlighted in previous sets of concluding
observations’° In this way, the committee can in-
fluence state accountability toward covenant rights,
provided that both the treaty monitoring body and
state parties effectively report on salient human
rights relevant for health. A study of the state re-
ports submitted to the committee between 1992 and
2013 found that this was not always the case. Over
21 years, 114 states reported on the right to science
in their reports, while 51 state parties did not.”* A
more recent study identified that of the 170 state
parties that have submitted reports (139 in total),
the great majority (129) have reported taking spe-
cific measures to implement the right to science.”

This section presents the findings of an analy-
sis of references to medicines as part of the right to
science in all 34 of the committee’s concluding ob-
servations of state reports published between 2018
and 2022 (see Table 1). This period was selected be-
cause it includes a series of concluding observations
before and (just) after the COVID-19 pandemic was
declared in March 2020. It is noteworthy that the
committee members who authored General Com-
ment 25 are also those who monitored state parties
between 2020 and 2022. Consequently, we hypoth-
esize that the committee would be highly inclined
to reference its General Comment 25 in subsequent
concluding observations.

Within each monitoring report, relevant pas-
sages were identified by an automated search for
the terms “scien,” “vacc,” “health,” and “technol,”
followed by a manual check of the hits for referenc-
es to the right to science and its components. Our
analysis reveals the relative importance of the right
to science in the committee’s practice of monitor-
ing state compliance between 2018 and 2022.

Pre-COVID-19 (2018-2019)

Prior to COVID-19, the committee’s assessment
of state action with respect to article 15 of the IC-
ESCR was generally limited to cultural aspects of
the right to science (such as respect for minority
or Indigenous languages) or digital rights such as
access to the internet”? In our sample, few explicit
references are made to “science” as part of the right
to science, and where they do exist, those references
are either rather vague or surprisingly specific’
None of the pre-pandemic concluding observations
comment on the right to science’s role with respect
to facilitating and promoting biomedical R&D
or the availability and accessibility of vaccines or
medicines during a crisis.

“Post”-COVID-19 (2020-2022)

In relation to vaccines, the right to science is
mentioned in half of the concluding observations
published after March/April 2020 (n=6 out of 12
states), and in none adopted in March or April

TaBLE 1. The 34 concluding observations included in this study, presented according to states level of economic develop-

ment (as defined by the World Bank in 2021)

Oct.—Nov. 2018

Apr.—March ~ Oct.-Nov.
2019 P

Apr.—March
2020 2021 2021 2022

Apr.—March ~ Oct.-Nov. Apr.—March

Low income Democratic
Republic of
the Congo

IR RIS South Africa Mauritius Ecuador Benin Azerbaijan Belarus

Cabo Verde Kazakhstan | Senegal Ukraine Bolivia Serbia
Turkmenistan Bulgaria Nicaragua Uzbekistan
Cameroon Bosnia-
Hercegovina
High income Germany Estonia Denmark Belgium Finland Kuwait Czechia

Argentina Israel Norway Latvia

Switzerland

Slovakia
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2020, when the COVID-19 pandemic was declared
and General Comment 25 was published. Adopting
a general comment may have been an impetus for
the committee to more formally and explicitly refer
to the right to science and make recommendations
for state action in subsequent concluding remarks.

However, when it comes to specific recom-
mendations for state action, few of the concluding
observations in 2021 and 2022 actually addressed
global vaccine inequity in comparable terms to
General Comment 25. Among the most obvious
references are the committee’s notes that Uzbeki-
stan, Latvia, and Finland have not played an “active
role” (or indicated they would play an active role in
the future) “in advocating for universal, equitable
and affordable access to COVID-19 vaccines and
drugs in regional and international organizations”
they are members of 7> Following this statement, the
committee makes explicit reference to arts. 2(1), 12,
and 15 of the ICESCR.® Moreover, the committee
urges these states to

make every effort to exercise [their] leverage in
regional and international organizations of which
[they are] a member to advocate for universal,
equitable and affordable access to COVID-19
vaccines and drugs, including through the possibility
of supporting the proposals made at the World Trade
Organization of establishing a temporary waiver
for some intellectual property rights for vaccines at
least for as long as the pandemic continues.”

In a number of its concluding observations, the
committee simply calls on the state to “pay partic-
ular attention” to General Comment 25 or to the
committee’s earlier statements on the COVID-19
pandemic and economic, social, and cultural
rights, or to ensure equitable access to COVID-19
vaccines.® Curiously, no reference is made either to
the right to science or General Comment 25 in con-
cluding observations published alongside the above
recommendations in November 2021 (Bolivia) or in
March/April 2022 (Belarus, Czechia, Democratic
Republic of the Congo, and Serbia). Whereas the
European Union block was a notable opponent
to the original waiver proposal circulated at the
WTO in October 2020, the committee missed the
opportunity to address this opposition in its March

2022 concluding observations on Czechia, which is
a member of the European Union.”

The committee has promoted international
collaboration in relation to COVID-19 vaccines in
its concluding observations. For example, it praised
Kuwait’s “support to COVAX, the vaccines pillar of
the Access to COVID-19 Tools Accelerator” while
“regretting”

the lack of information on specific measures taken
by the State party to ensure that the projects that
it engages in take into account the principle of
universal access to science and technology (art.
15).%

Consequently, it recommended that Kuwait inte-
grate the right to science “into its plans to develop
a knowledge economy in the framework of its ‘New
Kuwait’ vision, as well as to any other projects it
implements on the national or international lev-
els.”® In other instances, the committee has made
vague references encouraging the state to take ac-
count of paragraph 82 of General Comment 25 on
international cooperation in a pandemic, and the
committee’s statement on COVID-19 vaccination,
international cooperation, and IP.% In response
to Finland, the committee paid extra attention to
international cooperation, remarking that in re-
lation to access to COVID-19 vaccines and drugs,
the state should take account of paragraph 39 of
General Comment 14 on international cooperation
in the context of the right to health.®* Moreover, the
committee “regrets the State party’s slow progress
towards reaching the internationally agreed target
for official development assistance (art. 2 (1)),” a
statement that the committee has made before in its
concluding observations on high-income countries,
although the committee’s following recommen-
dations for official development assistance do not
specifically relate to the COVID-19 pandemic.®
Besides addressing issues of global drug
development and international cooperation, the
committee has used its concluding observations to
address domestic inequities that can be related to
vaccines, such as “the challenges faced by disadvan-
taged and marginalized groups to access to culture
and the benefit of scientific research,” unequal ac-
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cess to COVID-19 vaccines, the “lack of access to
information” that has failed to prevent the spread of
COVID-19, and the limited access to health care for
refugees, asylum seekers, and migrants, impairing
effective measures to contain COVID-19 in recep-
tion centers.*

Finally, accountability is a key characteristic of
the committee’s monitoring process. States receive
specific recommendations from the committee and
areinstructed to follow up within a given time frame
by presenting information about the implemen-
tation of those recommendations. In our sample,
Finland was the only country to receive specific
follow-up instructions related to its efforts to lever-
age its membership of regional and international
organizations to advocate for “universal, equitable,
and affordable access to COVID-19 vaccines and
drugs,” including the possibility of supporting the
waiver proposal.®*® Curiously, other countries in a
similar position as Finland (e.g., Czechia) are not
held to the same degree of accountability on this
matter by the committee.

Conclusion

Fifty-four years after its birth in the ICESCR, the
right to science has come of age in the Committee
on Economic, Social and Cultural Rights” General
Comment 25. This authoritative interpretation
moves states’ human rights obligations concern-
ing access to new medicines beyond the IP-health
protection deadlock. With this in mind, this paper
has examined how states’ duty to ensure that ev-
eryone shares in the benefits of science should be
understood, and the extent to which the committee
has assessed state action on COVID-19 vaccines
using its own interpretation of state duties under
the right to science. The committee emphasizes
the importance of mobilizing public resources
for developing and disseminating the benefits of
scientific progress in areas of public health need,
delinking R&D costs from medicine prices, and
safeguarding the “social function” of IP. Special
attention is given to states’ cross-cutting duty of
international cooperation, particularly in a global-
ized health emergency. However, our analysis of

the committee’s concluding observations reveals
that the committee has inconsistently applied its
own standards regarding medicines and IP in
these monitoring exercises to hold states to ac-
count. This research reveals a need to strengthen
the link between the normative development of the
right to science (in General Comment 25) and the
ICESCR’s monitoring exercises. The Committee
on Economic, Social and Cultural Rights plays
a key role in clarifying the existing norms in the
field of health and human rights. Its concluding
observations should, at the very least, direct states’
attention to the recent General Comment 25 and
its implications for state action on medicines in
global health crises. Given the dearth of global fora
for monitoring international cooperation to realize
human rights, the committee should hold states to
account on matters of global solidarity for access
to the benefits of scientific progress (e.g., pandemic
medicines).
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