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Abstract

Researchers and global policy makers are increasingly documenting negative health impacts from
climate change, raising concerns for realizing the right to health. Importantly, courts have held that
anthropogenic activities affecting climate may threaten a population’s standard of health and compromise
its inviolable right to health. However, legal hurdles—such as the fragmentation of climate change and
human rights laws and the difficulties in proving causal links—hamper efforts to litigate right to health
claims in the context of climate change. To address these challenges, this article assesses the detrimental
effects of climate change from an international human rights perspective and analyzes climate change

litigation to explore potential avenues to press for the right to health in the face of climate change.
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Introduction

Climate change has been identified as one of the
major crises facing the global community.’ Re-
searchers and international organizations—such
as the Office of the United Nations High Commis-
sioner for Human Rights (OHCHR), the Human
Rights Council, the United Nations Environment
Programme, and the World Health Organization—
are increasingly documenting the negative health
impacts of climate change, raising concerns for
realizing the right to health under climate change.
However, associating aspects of climate change
with the right to health remains a challenge, and
the right to health implications of climate change
are seldom discussed in court decisions. The fail-
ure to associate climate change with the right to
health is concerning because it may result in the
health impacts of climate change being regarded as
an issue that can be resolved only through political
processes, and not human rights litigation.* Effi-
cient protection of the right to health cannot be well
developed under the climate change regime, nor
can climate change protection be well developed
under the right to health regime’ Furthermore,
uncertainties in measuring the scale and impact of
climate health risks, legal hurdles (such as proving
complicated causal links), the uneven distribution
of states’ responsibilities, and issues of extraterri-
toriality also hamper efforts to link climate change
with the right to health in litigation. To better un-
derstand the possibilities and challenges of making
right to health claims in climate change litigation,
this paper aims to delineate a right to health frame-
work for climate change and to reaffirm the links
that exist between the two.

Addressing climate change impacts
through a human rights lens: Attempts and
obstacles

Addressing the impacts of climate change on hu-
man rights grounds is not a new idea. For example,
the preamble to the Paris Agreement of 2015 affirms
that “[since] climate change is a common concern
of humankind, Parties should, when taking action
to address climate change, respect, promote, and

consider their respective obligations on human
rights.” In a 2005 petition by the Inuit to the In-
ter-American Commission on Human Rights, the
US government’s failure to regulate greenhouse gas
(GHG) emissions, which has exacerbated climate
change leading to impacts on the Inuit people’s tra-
ditional way of life, was evaluated through the lens
of human rights.® Recently, several courts have also
recognized that anthropogenic activity affecting
the climate may threaten the enjoyment of decent
health and life and violate human rights (e.g,
Leghari v. Pakistan and Urgenda v. Netherlands)?
As the linkage between climate change and human
rights gains increasing prominence, a human rights
approach is expected to direct public and political
attention to the detrimental human consequences
of climate change, and to be applied to climate
change cases across a range of scenarios.®

However, the interface between climate
change and human rights was recognized only
recently (for example, the first human rights and
climate change resolution was adopted by the
Human Rights Council in 2008) and is still evolv-
ing.® Due to the political and economic pressures
from political entities (such as regional economic
communities) and multinational enterprises, many
states and international organizations still do not
acknowledge the link between climate change and
human rights.” For example, the OHCHR stated in
2009 that “the physical impacts of global warming
cannot easily be classified as human rights viola-
tions, not least because climate change-related
harm often cannot clearly be attributed to acts or
omissions of specific States.™ Regarding the Paris
Agreement, the final text does not include human
rights in its operative provisions, despite pressure
from civil society groups advocating for such rec-
ognition.” It therefore remains unclear whether the
climate change-human rights connection is en-
dorsed by the United Nations (UN) or high-income
countries that are primarily responsible for climate
change and seek to avoid liability by opposing hu-
man rights-based arguments.”

Furthermore, the dissociation of states’ re-
sponsibilities toward climate change and toward
human rights is partially caused by an entrenched
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disciplinary gap between these two arenas.* Cli-
mate change governance is rooted in objective
scientific research and is economically oriented.”
Human rights protection, on the other hand, is
based on humanitarian values and prioritizes the
protection of individuals and communities from
abuses (such as those arising from climate change).
Climate change negotiations are also centered on
consensus-driven and economic welfare-based,
rather than human rights-based, solutions.® For
example, instead of referring directly to human
rights, the UN Conference on Environment and
Development in Rio de Janeiro could only reach
the consensus that human beings “are entitled to
a healthy and productive life in harmony with na-
ture” in the Rio Declaration.”

Efforts recognition
of a new stand-alone right to a healthy environ-
ment are underway. In October 2021, the Human
Rights Council adopted two landmark resolutions.
The first of these recognizes “the right to a clean,
healthy and sustainable environment” as a stand-
alone human right for the first time.”® The second
appoints a Special Rapporteur to study, identify,
and report on the adverse and far-reaching impacts
of climate change on human rights.® However,
how governments incorporate the new nonbinding
right into their climate change legislation and how
courts interpret this new right in light of existing
climate change laws has yet to be observed. The
debate concerning the pros (such as addressing

toward international

climate change impacts through the procedural
and substantiative protections embodied in the UN
human rights system) and cons (such as duplication
of existing rights) of the UN’s recognition of the
right to a healthy environment may also continue
for a while.?® This is partly because, due to the mar-
ginal status of human rights in the climate change
regime, global climate change law focuses mainly
on environmental damage and the state’s respon-
sibility to constrain environmentally deleterious
behavior rather than on the state’s responsibility to
avoid climate change impacts on humans.”

For example, sustainable development is a
principle of global climate change law, with popu-
lation-wide health being one of its central goals, yet

no specific references to the protection of human
health were made when the United Nations Frame-
work Convention on Climate Change (UNFCCC)
was adopted in 1992.22 UNFCCC article 4.1(f) brief-
ly states that parties should employ appropriate
assessments with a view to minimizing adverse
effects on the economy and public health when
mitigating or adapting to climate change. However,
the public health assessment requirement is stipu-
lated in a vague and nonbinding manner, requiring
only that parties consider public health impacts “to
the extent feasible” and allowing them to sacrifice
public health in the name of economic growth. The
Kyoto Protocol of 1997, which aims to assist states
in meeting GHG emissions reduction targets in
mostly economic terms, does not clearly lay out any
health-related objectives, either.? Further, most
climate change rulings that have been issued by
national courts are only indirectly based on human
rights, with courts’ primary focus on a general duty
to prevent environmental damage.** As a result,
even though in theory it is assumed by the OHCHR
and the Human Rights Council that human rights
should shape states’ climate policies, in practice it
remains uncertain how and to what extent human
rights, including the right to a healthy environ-
ment, shape or direct these policies.”

Linking climate change to the right to
health

Despite political opposition, proponents argue that
conceptualizing climate change in human rights
terms can help individuals and societies person-
alize their vulnerability to the harms caused by
climate change, identify the pathways in which
the harms link law and justice, and contribute to a
variety of procedural and substantive outcomes.>
For example, the human rights approach provides
an existing legal language with great legitimacy
that can be used to connect human dignity and
the abstract entity of the climate (or the environ-
ment).” Through the direct application of a human
rights perspective in climate cases or through the
indirect influence of human rights law on national
climate legislation, the attempts of legislatures or
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judiciaries to address climate change challenges
may benefit from the normative strength of human
rights arguments.”® The human rights approach
can also supplement the effective application of
stakeholders” procedural rights in climate change
law and increase public participation in climate
management.*

Nevertheless, the application of human rights
in the climate change regime may be flawed.:°
For example, opponents regard the human rights
approach as inefficient because it reflects only com-
mon denominators rather than climate exigencies
and is usually deployed after rights violations and
environmental destruction has occurred? Addi-
tionally, climate change mitigation and adaptation
involve complex trade-offs between values, which
cannot be properly addressed using the human
rights approach alone unless the approach embrac-
es the lessons of climate science and efforts to reach
political solutions’* But these challenges, which
are also found in climate change laws, cannot be
resolved without technological developments or
interstate negotiations, which take time* In the
meantime, the human rights approach, even if it
alone cannot solve the climate change problem, can
be instrumental in combating climate change and
prodding the political process>*

By bringing the climate change regime into
closer alignment with human rights protection,
the right to health can be used to drive greater in-
tegration between currently separate international
agendas and can provide a tangible legal framework
for analyzing states’ responsibilities with regard to
climate change

Health impacts of climate change

Researchers and UN bodies alike recognize that hu-
man health is widely impacted by climate change
For example, the rise in temperature due to GHG
emissions has induced heat stress and caused bodi-
ly dysfunction and even deaths”” Unreliable water
availability, which is sensitive to climate change,
also increases individuals’ risk of exposure to vec-
tor-borne (such as malaria) and water-borne (such as
cholera) diseases, especially for vulnerable popula-

tions in water-scarce regions’* Changing humidity
levels can worsen air pollution and increase asthma
attacks due to the effects of pollutants® Excessive
rainfall caused by climate change leads to blooms
of micro-organisms entering drinking water, thus
increasing the transmission of water-borne infec-
tious diseases.*° The World Health Organization
has also identified myriad ways in which climate
change is already affecting human health, and the
organization is continuing to monitor the health
impacts of climate change.* For example, it esti-
mates that climate change will cause approximately
250,000 additional deaths per year between 2030
and 2050 from malnutrition, malaria, diarrhea, and
heat stress.*> A 2016 study led by the World Health
Organization showed that specific diseases (such as
dengue fever, malaria, diarrhea, leptospirosis, and
typhoid fever) are highly climate sensitive in Pacific
Island countries, which are more vulnerable to the
health impacts of a changing climate.*

Since climate change poses a grave threat
to human health, which includes the social and
environmental determinants of health, the right
to health is frequently invoked in climate change
cases, and the call for right to health action and
the mobilization of the human rights machinery
to monitor states’ climate change commitments
is well justified.** Additionally, researchers are
now working to build evidence that links cause
(climate change) and effect (health impacts). For
example, in an effort to map the connection be-
tween climate change and human health, both a
2016 OHCHR study and a 2016 US Global Change
Research Program report draw attention to the vast
body of climatology and public health research
that identifies close correlations between climate
change and health issues and makes predictions
for different scenarios, including the risk of infec-
tious disease transmission and negative impacts
on mental health caused by heat, air pollution,
extreme weather, storms and floods, drought, and
wildfires.# Stakeholders—including civil society
organizations, international organizations, and
national human rights institutions—overwhelm-
ingly agree that there is such a connection.*® Solid
empirical research and strong societal consensus
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help provide a tangible basis to shape right to health
claims in climate change cases.¥

Expansion of the right to health

On the recommendation of the Special Rap-
porteurs, the OHCHR, and the Committee on
Economic, Social and Cultural Rights (CESCR), the
scope of the right to health has gradually been ex-
panded to offer protection against climate change.*
For example, a major 2014 report of the Special
Rapporteur on the right to health notes that states
have health rights obligations to individuals and
groups who have essential needs that fall under the
purview of the right to health (such as clean water
and adequate sanitation) owing to climate condi-
tions.* The report also calls on the Human Rights
Council to urgently study climate change impacts
on human rights, particularly the right to health.s°
More recently, the Special Rapporteur on human
rights and the environment and the OHCHR have
confirmed that the mitigation of or adaptation to
climate change impacts is fundamental for protect-
ing the right to health and that “states, therefore,
have clear obligations to take measures to prevent
and remedy the negative impacts of climate change
on the right to health, including with regard to the
environmental and social determinants of health.™

According to the CESCR, the right to health
includes the traditional obligation of the state to
ensure access to health care and other underlying
determinants of health, as well as to provide protec-
tion against interference with individuals’ health
affairs>*> The underlying preconditions for health
include an adequate supply of nutritious food, safe
drinking water, basic sanitation, and freedom from
serious environmental health threats.> This freedom
constitutes the baseline below which no individuals
should fall and is consistent with the emergence of
a self-evident human right to a healthy environ-
ment.’* Furthermore, the right to life claim, which
is also frequently invoked in climate change liti-
gation, is encompassed in the broad conception of
the right to health because one’s health is obviously
damaged when one’s life is threatened by climate
change> Namely, climate change that involves the
risk of loss of health or life warrants protection un-

der the right to health.5

Even though the Human Rights Council
recently passed a resolution recognizing the right
to a healthy environment, there are still obstacles
(political controversies and inertia) to the incorpo-
ration of the new nonbinding right into national
climate change laws.>” The right to health, which is
linked with the right to a healthy environment, can
be used as an alternative legal basis to require states
to systematically carry out human rights impact
assessments prior to and during the implementa-
tion of climate change measures, and to provide
effective redress mechanisms for those whose right
to health is violated due to climate change health
threats® Furthermore, because only a limited
number of treaties—such as the Additional Proto-
col to the American Convention on Human Rights
in the Area of Economic, Social and Cultural Rights
(article 11) and the African Charter on Human and
Peoples’ Rights (article 24)—include the right to a
healthy environment, there is a lack of sufficient
normative power for advocates to effectively protect
human rights from climate change impacts.** To fill
the gap, the right to health can provide a basis for
intervention against, or remedy for, climate change
harms and for the guarantee of governments’ full
compliance with global climate change principles.*

Emerging rights-based climate change litigation

Not all courts consider right to health claims in the
realm of climate protection to be justiciable.” This
is because some courts understand climate change
matters as political (climate change policy choices)
rather than legal issues, which precludes the courts’
consideration of right to health claims.®* But sev-
eral courts at the domestic and international levels
seem to be in favor of the right to health approach
and of incorporating into it an entitlement to a safe
environment.”® For example, in Marangopoulos
Foundation for Human Rights v. Greece, the Euro-
pean Committee of Social Rights found a human
rights violation in the state’s failure to properly
abate an activity previously identified as contribut-
ing to climate change based on scientific evidence
collected by the World Health Organization; in its
holding, the committee referred to article 11 of the
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European Social Charter (the right to protection
of health).® The committee further recognized the
state’s responsibility to design measures to remove
the cause of the ill-health resulting from the cli-
mate threat.® In Clean Air Foundation Limited and
Gordon David Oldham v. Government of the Hong
Kong Special Administrative Region, the Hong Kong
High Court recognized the government’s right to
health obligation to combat air pollution.®® In Mon-
tana Environmental Information Center v. US Office
of Surface Mining, a US district court’s conclusion
shows that the government has the responsibility
to adequately consider the adverse effects of coal
combustion, including on public health.”

Even though in some cases the right to health
is not directly cited, jurisprudence addresses the
right to life in the context of environmental deg-
radation, where most aspects are also covered by
the right to health due to the overlapping elements
of these two rights.®® For example, in Urgenda, the
Dutch Supreme Court used the argument of the
right to life (article 2 of the European Convention
on Human Rights), along with the right to home
and family life (article 8), to establish the state’s
duty of care regarding the development and imple-
mentation of adequate climate mitigation policy.®
In Leghari, the Pakistan Lahore High Court found
climate change to be a challenge to the right to life
(article 9 of the Constitution of Pakistan), which in-
cludes the right to a healthy and clean environment,
and concluded that the government’s failure to
implement a national climate policy framework in
a timely fashion constituted a human rights viola-
tion.”° In Juliana v. United States, a US district court
concluded that the right to a stable climate system
capable of supporting human life is a fundamental
substantive due process right and a right under the
public trust doctrine”* In Gbemre v. Shell Petroleum
Development Company of Nigeria Ltd., the Nigerian
Federal High Court ruled that the constitutional
right of individuals to life and dignity were violated
by the oil company and the government because
“the burning of gas by flaring in [the] communi-
ty ... contribute[d] to adverse climate change as
it emit[ted] carbon dioxide and methane, which

causes warming of the environment.””>

These cases demonstrate that if litigants can
establish that the state’s failure to mitigate or adapt
adequately to climate change resulted in damage
to health or life, they then may claim a violation
of the right to health’? Researchers and advocates
also encourage claimants to utilize international
human rights mechanisms in climate change cases
to pursue their desired remedy.

The international right to health as an
interpretative tool in domestic litigation

Courts also use the international right to health as
an interpretative tool in domestic climate change
litigation, either to strengthen the justification
for limiting other competing interests (such as
economic development) or to validate stronger
environmental protection’ For example, courts
may rely on the right to health in interpreting un-
defined legislative requirements in climate change
laws (such as the notion of “public interest”), and it
can be used as a supplementary tool when assessing
breaches of legal obligations under climate change
law as well as other obligations related to climate
change under international human rights law’
Therefore, taking the right to health into account
can assist courts in judging the adequacy of mit-
igation and adaptation measures as a response to
health risks posed by climate change’® As a result,
international right to health obligations may help
create a duty of care for governments not only to re-
frain from actions that may lead to violations of the
right to health (the obligation to respect) but also to
prevent such violations from occurring within their
borders (the obligation to protect)”” In Urgenda,
the scope and content of the state’s duty of care was
delineated on the basis of human rights standards,
which served as a source for interpreting unde-
fined legal standards and concepts’® In Earthlife
Africa Johannesburg v. Minister for Environmental
Affairs, the court used human rights provisions as
an interpretive aid to clarify undefined legislative
requirements related to environmental impact as-
sessments, such as the notion of public interest and
the principle of intergenerational justice’* These
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cases show that the international right to health
may serve as a platform that offers a normative
and institutional framework for strengthening the
accountability of states.®

Additionally, addressing climate change im-
pacts through individual claims for damages in the
courts meets mixed success due to complexities in
proving causation.” Litigants may be more success-
ful by alleging that the government has failed to
fulfill its right to health obligations relating to cli-
mate change. First, international legal instruments
have delineated the scope and content of states’
right to health obligations to prevent or control
adverse impacts on individuals’ enjoyment of the
highest attainable standard of health. Therefore, in-
stead of establishing that an actor’s specific activity
contributing to climate change caused the specific
health harm of the plaintiff, the plaintiff in human
rights-based climate change litigation needs to
prove only that the state has failed to act in compli-
ance with its right to health obligations delineated
in human rights documents.® For example, the
CESCR states that due process requirements (such
as the right of individuals and groups to partici-
pate in decision-making processes that may affect
their health) must be an integral component of any
policy developed to discharge the state’s right to
health obligations.** Therefore, a court can hold a
state responsible for violating the right to health in
its climate change policies due to procedural defi-
cits, regardless of whether specific climate change
harms can be directly attributed to the state.’

According to the CESCR, the right to health
imposes three types of obligations on states: the
obligations to respect, to protect, and to fulfill.
These obligations can provide an alternative route
for litigants to pursue climate change litigation.®
Violations of the obligation to respect the right to
health are those state actions, policies, or laws that
are “likely to result in bodily harm, unnecessary
morbidity and preventable mortality.” Given that
climate change is predicted to impact almost every
facet of human health, a state’s failure to refrain
from acting in a manner that contributes to climate
change, which would interfere (directly or indi-
rectly) with health, may be regarded as a violation

of the right to health.*” Regarding the obligation to
protect, states are required “to regulate the activi-
ties of individuals, groups or corporations so as to
prevent them from violating the right to health of
others.” The obligation then suggests a duty of the
state to actively adopt climate mitigation legislation
(such as setting GHG emissions targets) to protect
individuals from negative third-party interference
in their right to health.® The obligation to fulfill
requires states to adopt appropriate legislative and
administrative measures toward the full realization
of the right to health.*° These measures include pro-
ducing climate-related health impact assessments
and providing health-relevant climate information
to potentially affected communities” A state’s
failure to assess climate-related health risks in the
decision-making process may then be identified as
breaching the right to health standards.”

Second, pointing to general and universal
negative impacts of climate change on the public
health and the state’s general inaction should be
sufficient to establish a right to health violation
associated with climate change.”* For example, the
Leghari court held that the state’s failure to adhere
to its own climate change plan and implementation
framework violated its human rights obligations,
based on the recognition of the general threat posed
to the public by global warming* In this manner,
litigants in human rights-based climate change
litigation can use the general association of climate
change and health impacts, rather than a causal
relationship between climate-relevant
activities and explicit health harms, to establish a
governmental duty to act and to support their right
to healths In practice, establishing a sufficient

specific

causal link between a given activity and specific
health harms is of course the strongest approach
to successful climate change litigation. But it is dif-
ficult for climate change victims to prove specific
causation due to scientific uncertainties.*® The right
to health approach thus provides an alternative to
establish the state’s obligation to combat climate
change.

However, we should keep in mind that the right
to health approach should not supplant climate
change laws, nor should it be used to undermine
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democracy by shifting power from the legislature
to the court.”” The right to health serves as a bridge
between the domains of climate change and human
rights, where it can be used in the judicial branch as
a supplementary policy instrument when legislative
and administrative action is unlikely to be forth-
coming. Additionally, although the right to health
approach may enable individuals to claim against
the state, right to health claims in climate change
litigation still need to be supported by scientific
evidence, environmental principles, and climate
justice claims.%®

Legal hurdles to linking climate change to
the right to health

Although the implications of climate change for the
realization of the right to health are increasingly
obvious on the ground, linking climate change to
the right to health in law still faces several hurdles.

Fragmentation of climate change and human
rights laws

The fragmentation of climate change and human
rights laws has attracted the attention of the in-
ternational legal community because it may create
complex and sometimes conflicting relationships
between climate change obligations and human
rights obligations.”

First, from the perspective of climate change
law, states may concentrate on actions to address
climate change while overlooking systemic inte-
gration in the interpretation of states’ obligations
concerning climate change and human rights.**° But
some may challenge the existence of fragmentation,
because international climate change documents
advise member states on health impacts caused by
climate change, thus linking climate change with
public health. Even though the right to health is
not explicitly mentioned in these documents, there
seems to be room for right to health claims within
the climate change regime. For example, article 3.1
of the UNFCCC states that “parties should protect
the climate system for the benefit of present and
future generations of humankind,” where the pro-
tection of health—one of humankind’s benefits—is

regarded as a necessary function of international
climate change law."* The preamble to the Paris
Agreement also requires parties to consider the
right to health when taking action to address cli-
mate change.

However, it is questionable whether these pro-
visions are sufficient to protect the right to health
in the climate change regime due to the vagueness
of states’ responsibilities to protect public health in
the context of climate change. For example, article
1 of the UNFCCC mentions the importance of
minimizing the adverse effects of climate change
on “human health and welfare.” But article 3.4
specifically states that climate change measures
“should be appropriate for the specific conditions
of each Party ... taking into account that economic
development is essential for adopting measures to
address climate change,” and article 4.1(f) speci-
fies that a party’s climate change responsibilities
should take into account not only climate change
considerations but also, “to the extent feasible, ...
minimizing adverse effects on the economy, on
public health and on the quality of the environ-
ment.” According to these provisions, which are
formulated in a rather open-ended manner, health
is placed merely as a relevant consideration next to
economic development and environmental quality,
and wide discretion is left to state parties.*

Additionally, even if some courts start to con-
sider changing the excessive emphasis on economic
considerations, reducing the ignorance of health
impacts in climate change policy, and adjusting the
excessive margin of appreciation given to states,
the basis of their decisions may be confined to the
objectives set by the climate law. But the current
objective of the climate change regime is generally
to set solid evidence-based standards (for example,
GHG emissions standards) for states to follow in the
most cost-effective way.'”* As a result, even though
climate change law refers to the conservation of
human health, the right to health is merely a “reflex
effect” of the implementation of climate change
standards, and as such it may be sacrificed for
greater economic interests.* For example, studies
have shown that the health aspects of states’ climate
change measures still remain generally utilitarian,
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relying on cost-benefit and other economic analy-
ses regardless of the normative value of the right to
health.>s

To prevent a state from abusing its discre-
tionary power, courts should use human rights
norms and principles as interpretative tools when
balancing public health and economic development
concerns related to climate change measures.”
Courts should also take note that ensuring the
implementation of environmental standards set in
climate laws, which are traditionally regarded as
“pure” science, should not be viewed as equivalent
to a state’s fulfillment of its right to health obliga-
tions relating to climate change.”” Since human
beings form part of the ecosystem that climate
change law aims to maintain, it is important to
evaluate whether climate change standards are suf-
ficient to improve human rights and well-being."®
Therefore, applying the right to health approach
in addition to using the health-related provisions
in climate change law (which focuses mostly on
environmental, scientific, and economic issues)
to scrutinize states’ adherence to their right to
health responsibility to protect individuals or com-
munities from health risks of climate change can
provide an alternative that shifts the debate away
from climate change science and onto the victims
of climate change.**®

Second, human rights law alone is not suffi-
cient to protect the right to health in the climate
change regime. For example, climate change issues,
complicated by tensions between economic devel-
opment, public health needs, human rights, and
scientific uncertainty, cannot be addressed by indi-
vidual states acting alone. This is why international
climate change law is grounded in the need for mu-
tual action.” But reciprocity is generally not taken
into consideration in human rights law because one
state’s respect for the right to health does not depend
on, and may not be conditioned on, compliance by
other states.” Critics thus argue that right to health
claims in climate change litigation may oversimpli-
ty the highly complex problem of climate change
and fail to give due consideration to the intrinsic
value of the environment, which crosses national

borders.”* In another example, individuals whose
health is harmed by climate change and whose
right to health is poorly protected are less likely to
be well equipped to adapt to climate change effects
or to lobby for government or international action
to mitigate climate change. This vicious cycle,
which links poor climate change governance, weak
human rights protections, and vulnerability to
climate change-related harm, demonstrates a deep
and complex interlinkage between climate change
and the right to health.™

In response to this challenge, climate-related
health risks should not be regarded as merely an-
other addition to the list of health hazards in the
right to health regime.”* Because the negative ef-
fects of climate change and poor protection of the
right to health are mutually reinforcing, climate
change law should also be regarded as an import-
ant tool to assist right to health protection in the
climate change era.

In conclusion, climate change mitigation
and adaptation policies cannot be well developed,
implemented, or assessed without closely linking
climate change and the right to health in a mutu-
ally beneficial manner.” First, due to the dynamic
nature of climate change with regard to complicat-
ed legal and socioeconomic determinants across
jurisdictions, the impacts of climate change cannot
be fully addressed through climate change law
alone; its implementation requires the input of
right to health values.”® Second, a state’s right to
health obligation to combat health threats caused
by climate change cannot be reviewed only through
the lens of the human rights regime since climate
change is actually a combination of many distinct
problems.”” Finally, it is important to alleviate the
effects of the fragmentation of climate change and
human rights laws because the “separate spheres”
conceptualization may result in conflicting goals
and aims at the interface of the right to health
and climate change.”® Unnecessary bifurcations
of overlapping climate change and human rights
obligations could also lead to right to health in-
fringements in order to uphold other rights or
economic interests.
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The principle of progressive realization

According to article 2(1) of the International Cove-
nant on Economic, Social and Cultural Rights, the
right to health is subject to the principle of progres-
sive realization, where the state must take steps to
the maximum of its available resources with a view
to progressively achieving the full realization of the
right. By using the progressive realization princi-
ple in the context of climate change, states can
avoid their right to health obligation to reduce cli-
mate-sensitive health risks by arguing that climate
change mitigation and adaptation actions go be-
yond their reasonable available resources.”® States
can also justify their passive responses to climate
change (and its impacts on health) by arguing that
the pursuit of economic development (for example,
by relaxing GHG emissions standards) ought to
receive higher priority than the prevention of pro-
spective health harms because the latter needs to
be fulfilled only progressively.” Additionally, the
progressive realization principle can be further re-
inforced in the climate change regime because the
state’s discretionary power is generally recognized
in climate change law. For example, the UNFCCC
grants states broad discretion in terms of the im-
plementation of measures to mitigate and adapt to
climate change.””> In Massachusetts v. Environmen-
tal Protection Agency, the US Supreme Court also
focused on the degree of discretionary power that
the Environmental Protection Agency is entitled to
exercise to regulate GHG emissions.””?

However, the principle of progressive realiza-
tion does not give states unfettered discretion.”>* The
state still bears the burden of ascertaining, based on
appropriate indicators and benchmarks, whether it
is progressively protecting the right to health from
the negative impacts of climate change.” The state
also needs to prove that any retrogressive climate
change protection measures that may cause nega-
tive health impacts “have been introduced after the
most careful consideration of all alternatives” and
“are duly justified by reference to the totality of the
[right] ... in the context of the full use of the State
party’s maximum available resources.™¢ But in
some cases, a state’s claims of insufficient resources
to justify its noncompliance with human rights

law in its climate change policies are made without
informing the state’s populace of its climate change
strategies, indicators, and time-bound targets.'”
Without such information, it is difficult, if not im-
possible, to assess a state’s progress in realizing the
right to health under climate change threats.® The
failure to make a transparent health impact assess-
ment and the failure to set deliberate and concrete
goals in climate change policies or decisions thus
can be regarded as a right to health violation.”»

Most importantly, the right to health includes
some core obligations of immediate effect that are
not subject to progressive realization, including
ensuring access to essential food, basic shelter, and
safe water; ensuring nondiscriminatory access to
health care (especially for marginalized groups);
and adopting national strategies to address public
health concerns.?* Considering that climate change
affects these “minimum essentials” of the right to
health, it is misleading to assume that the hetero-
geneous contents of that right are subject only to
progressive realization when exploring the state’s
climate change responsibility in connection with
the right to health. Failing to prevent, or tolerating
the existence of, extremely grave risks imposed by
climate change to these nonderogable minimum
essentials, especially to vulnerable people, should
be regarded by courts as a right to health violation.”

Concerns about accepting progressive real-
ization and recognizing nonderogable minimum
essentials of the right to health in different climate
change scenarios may boil down to the administra-
tion’s or the legislature’s evaluation of the trade-offs
and their adoption of precise regulations and stan-
dards governing climate change. Therefore, courts
may be reluctant to enforce right to health pro-
tections or to determine the minimum essentials
for fear of interfering with the lawful discretion
given to policy makers, as shown in Clean Air
Foundation Limited and Gordon David Oldham."
In this case, the court recognized the state’s right
to health obligation to combat climate change but
nonetheless held that the state’s decision to set low
climate change standards was an issue of political
governance rather than of legality.

However, determining progressive realization
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and minimum essentials of the right to health in
connection with climate change raises not only
political but also legal issues. Whether the climate
change measures are reasonable within maximum
available resources as described by the “progressive
realization” principle or whether the “minimum
essentials” are properly assigned are legal issues
and subject to judicial review.?* Because progres-
sive realization and the minimum essentials are
associated with the determination of the minimum
decencies of human dignity and the minimum core
of the state’s obligation concerning the right to
health, they set the threshold of lawfulness/unlaw-
fulness.” But this article is not proposing that the
courts play a role as deputy legislators or adminis-
trators in the climate change regime. To clarify the
minimum essentials of the right to health in the
climate change regime and determine their scope,
a balance between legislative/administrative action
and judicial intervention needs to be explored and
established.

Causal complexity in climate change

Characterizing climate change harms to health
in legal terms is a complex task because climate
change occurs as a collective result of multiple
elements regardless of national boundaries, such
that connecting cause and effect is complex.”
To complicate matters further, linking climate
change to right to health claims is controversial
because traditional right to health jurisprudence
focuses on impacts faced by individuals rather
than populations, and is tailored to a narrow set
(biomedical model) of hazards. As a result, right
to health violations cannot be promptly assessed.””
For example, states’ violations of human rights re-
sulting from GHG emissions are difficult to prove
because (1) it is difficult to disentangle the complex
causal relationships that link the GHG emissions of
a particular country to a specific effect; (2) global
warming is often one of several climate change-re-
lated contributing factors to human health harms;
and (3) adverse effects of global warming often give
rise to future impacts, whereas human rights vio-
lations are normally established after the harm has
occurred.”®

To address these challenges, several steps need
to be taken to improve the protection of the right
to health as it relates to climate change. First, guar-
anteeing accessibility to relevant information can
help disentangle the complex causal links between
a state’s engagement in climate change action/inac-
tion and right to health infringements by providing
an implicit reference to causation.” The state’s
obligation to inform or educate the public about a
broad range of health-related climate change issues
and make such information accessible to individ-
uals can be derived from paragraph 12(b) of the
CESCR’s General Comment 14. More specifically,
due to the complex and arcane characteristics of
climate change knowledge and the obscure and
indirect relationship between climate change and
health, governments have leeway to use uncertain
causation as an excuse to avoid their human rights
responsibilities regarding climate change. Disclo-
sure of health-relevant climate change information
(such as geographic reach, assessed severity, and
length of the negative climate change impacts on
human health) can prevent the state’s exercise of
paternalism and promote individuals’ understand-
ing of and autonomous consent to climate change
policies that may impact their health.*+

Second, when causation is difficult to prove,
after the plaintiff presents a prima facie case of cli-
mate change factors (such as warming or increased
storms) and injuries, the burden of proof for
causation in human rights-relevant climate change
cases should be shifted to the government. The in-
ternational community, governments, and courts
should recognize that the evidentiary standard in
climate change cases is too high for individuals to
prove that their right to health is violated or threat-
ened by climate change or by the state’s engagement
in action/inaction in mitigating or adapting to
climate change.** Therefore, instead of requiring
injured individuals to prove a causal relationship
between health harms and climate change, the
burden should shift to the government to exculpate
itself. Reversing the burden of proof in climate
change cases is justified because the government
has the resources to access, collect, and analyze the
information and to understand the long-term im-
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plications of climate change. For example, in Tatar
v. Romania, the European Court of Human Rights
ruled that the applicant was exempt from the bur-
den of proof and did not have to prove the existence
and certainty of a risk.* According to the court,
the state was in a better position than the individ-
ual to provide evidence to prove a lack of causation
and show that it had fulfilled its obligations.**

In many cases, courts have used different legal
arguments to increase the state’s burden of proof
in climate change litigation. The right to health
approach provides one alternative based on the
widely recognized human rights framework, where
the plaintiff needs to prove only that the state’s lack
of action to mitigate or adapt to climate change
breached an international obligation from a right
to health perspective, rather than adduce evidence
of causal elements.** This approach was adopted by
the Urgenda court to shift the burden of proof on
causation from the plaintiff to the state.'s

Third, despite theoretical notions that climate
change and human rights laws should provide an
objective standard by which to assess health-cli-
mate causality, what constitutes governmental
compliance with human rights norms as they relate
to climate change can be determined in relation
to how other states are behaving, where the worst
offenders can be targeted as actors violating human
rights."** Namely, if a government is engaging in
climate change-inducing practices that are out of
step with other states, the government should be
more likely to be found responsible for health im-
pacts of climate change and to be in violation of the
right to health.

Attribution of responsibility

In climate change litigation, the identification re-
quirement—the victim must specifically identify
the defendant and show that the defendant’s ac-
tivities caused the harm—can be unachievable.'+
This is because different states have made different
contributions to climate change (for example, dif-
ferent shares of GHG emissions) and may debate
the precise allocation of their responsibility.*+*
However, it is not necessary to accurately
examine each state’s individual contributions to

climate change when assigning the right to health
responsibility related to climate change.”* In most
cases, victims of climate change do not need to meet
the identification requirement to evaluate whether
a state has violated its right to health obligations. A
state can be found to have infringed on the right to
health insofar as it can be proved that it is complicit
(regardless of its “contribution ratio”) in climate
change due to its actions or omissions, and that such
climate change is scientifically proven to impose
general (no need to be specific) negative impacts on
human health. For example, in Urgenda, a causal
link between Dutch GHG emissions and global
climate change was assumed to exist because “the
fact that [the state’s GHG emissions] are limited on
a global scale does not alter the fact that these emis-
sions contribute to climate change.”° Therefore, at
least at the aggregate state level, the state’s propor-
tionate contribution to climate change is irrelevant
with respect to the state’s duty of care.”
Furthermore, instead of focusing on the caus-
al analysis and identification requirements, courts
should recognize the general health threats posed
by climate change.>> Similar arguments can also
be found in Tdtar and Asselbourg v. Luxemburg,
where the European Court of Human Rights
focused on the probability of the occurrence of
a human rights violation based on the precau-
tionary principle, rather than on proof of specific
causation or the identification requirement.’ The
precautionary principle envisages an “anticipato-
ry preventive action” to prevent damages, even if
there is no conclusive scientific proof relevant to a
causal relationship between a cause and a harm.*
In Native Village of Kivalina v. ExxonMobil Corp.,
a US district court required evidence of a substan-
tial likelihood, rather than a scientific certainty,
that the defendant’s effluent caused the plaintift’s
harm.» In addition to climate protection, pre-
cautionary measures are also regarded as a key
aspect of the protection of the right to health. For
example, during the COVID-19 pandemic, states
are required to take precautionary measures to pre-
vent potentially dangerous effects of the virus even
when there is only a preliminary uncertain scientif-
ic evaluation.”® Therefore, in a climate change case
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(especially in cases of serious or irreversible health
damage), the state should not be allowed to avoid
its obligations toward right to health impacts due
to climate change merely because of a lack of full
scientific certainty. Focusing on the general context
of human rights damages ensuing from climate
change does not mean that the causal analysis or
identification requirements should be abandoned,
but rather that population-based probabilistic,
statistical evidence should be included in the deci-
sion-making process."”

Conclusion

Climate change and the right to health do not occu-
py entirely separate legal spheres.s® A state’s failure
to mitigate or adapt to climate change, for example,
may be tantamount to not preventing, treating, or
controlling disease, a violation of the right to health
under article 12 of the International Covenant on
Economic, Social and Cultural Rights. Climate
change laws and policies should thus be evaluated
with attention to their impacts on the right to health
and to the norms of international human rights law.
Additionally, because the right to health embraces
the maintenance of a safe, healthy, and sustainable
environment (regarded as underlying determinants
of health), the right to health can serve as a bridge
between the domains of climate change and human
rights, may be useful to determine the scope of the
state’s legal obligations to mitigate or adapt to cli-
mate change, and may empower individuals and
communities to demand state action on climate
change to protect their right to health.”

However, there are still many challenges
to linking climate change and human rights. For
example, the state’s right to health obligation is de-
fined with reference to a limited category of rights
holders—typically those within the state’s territory
or jurisdiction.® Traditional human rights law
does not require states to respond to human rights
threats wherever they arise.” Climate change and
actions to address it, however, are not restricted
to a territory or jurisdiction. Even though there is
still a long way to go, understanding the limitations
of and potential for the application of the right

to health in the climate change domain can help
optimize the effectiveness of human rights-based
arguments in climate change litigation.
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