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Abstract

Mandatory vaccination for COVID-19 has been the object of heated debate in Brazil. This article discusses
the legality and constitutionality of such a policy. First, it analyzes the laws, regulations, and Supreme
Court decisions that provide for the possibility of mandatory COVID-19 vaccination. Subsequently, it
analyzes the constitutionality of a mandatory vaccination policy through the proportionality method to
address the conflict between, on one side, the right to individual autonomy, which includes the right to
refuse a medical intervention, and, on the other, health policies that interfere with individual autonomy
to protect the rights to life and health. The application of this method allows for the identification of
key questions that need to be answered to determine the constitutionality of a mandatory vaccination
program. These questions cannot be answered a priori and in the abstract because they depend on the
concrete circumstances of the pandemic, on the characteristics of the vaccine(s) against COVID-19, and

on how a mandatory vaccination policy might be designed and implemented by authorities.
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Introduction

The devastating effects of COVID-19 on public
health are well known, especially when the nec-
essary social distancing measures are not taken
to avoid contagion. It is also clear that strict social
distancing measures have significant impacts on
the economy, people’s freedom, the education of
children and adolescents, and the physical and
mental health of the population.

The development of effective vaccines for
COVID-19 offers the main route out of the pres-
ent tragic bind. Effective vaccines can help reduce
COVID-19-related mortality and hospitalization.
It is also hoped that mass vaccination will help
achieve herd immunity (also called “community
protection” or “population immunity”), which is
defined as the immunization of a sufficiently large
portion of the population, either by infection or
vaccination, to control the epidemic in a given lo-
cation to the point of preventing major outbreaks.’

Vaccines pose dilemmas and difficult choices
of their own. The first is related to the distribution
of vaccines at the global level. Production ca-
pacity is still insufficient to meet global demand
and—because the existing vaccines are mainly
distributed through market mechanisms—access
has been mostly restricted to the countries with the
greatest purchasing power. This economic disparity
can be mitigated by global aid and initiatives such
as COVAX, led by the World Health Organization,
which brings together most of the world’s countries
to facilitate the development of vaccines and their
equitable distribution among participants.?

The challenges of global justice are followed
by others at the national level in terms of whom
to prioritize for vaccination: health professionals,
other essential workers, people in high-risk groups,
or those living in areas with high degrees of con-
tagion? Prioritization guidelines have already been
proposed to address scenarios of scarcity.*

If the issues of access and distribution are
solved, the next debate may well concern vaccine
Mandatory COVID-19 vaccination
has been discussed in the specialist literature and
is being considered for specific groups, such as

mandates.

workers in older adult care homes in England, and
determined for others, such as health care workers
in Italys To our knowledge, mandatory COVID-19
vaccination for the general population has not been
implemented anywhere. Yet, in Brazil, compulsory
COVID-19 vaccination for the general population
is expressly authorized by the federal legislation
that entered into force in March 2020, which was
upheld by the Supreme Court in December 2020.

Brazil has a history of successful immuni-
zation policies, having served as a benchmark for
other countries during many years. The universal
access to vaccines from the 1970s onwards led to the
eradication of polio and to the reduction in cases
of measles, whooping cough, tetanus, and tuber-
culosis.® However, the drop in vaccine coverage in
recent years, coupled with declarations by President
Bolsonaro that promote vaccine hesitancy, have
raised concerns that voluntary vaccine uptake for
COVID-19 may be low. It is against this backdrop
that debates about mandatory COVID-19 vacci-
nation gained momentum in October 2020, when
the governor of Sdo Paulo, Jodo Déria, declared
that vaccination would be mandatory in his state
and President Jair Bolsonaro immediately took a
contrary stance to it.* Mandatory vaccination is by
no means a new debate in Brazil, and it is worth
recalling the historical and symbolic importance
of the Brazilian “vaccine riots” (revolta da vacina)
that broke out in response to mandatory smallpox
vaccine legislation at the beginning of the 20th
century.’?

Compulsory vaccination raises difficult issues
due to the direct clash between, on one side, the
autonomy of individuals to decide about their own
bodies, which includes the right to refuse medical
interventions, and, on the other, the imperative to
protect public health, which may require restricting
individual liberties to avoid disease and protect life
in the population. There is a vast literature on this
topic, but, for reasons of scope, this paper will not
engage with it in depth. We will simply start from
the proposition that freedom cannot be absolute
when an individual’s choices make him or her a
potential vector of illness and death to others, and
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that any restriction on individual freedom needs to
be justified and proportional to the desired public
health gains.”

The tension between individual freedom and
public health has been recognized in internation-
al human rights law documents—for example,
the European Convention on Human Rights, the
American Convention on Human Rights, and the
Siracusa Principles on the Limitation and Deroga-
tion Provisions in the International Covenant on
Civil and Political Rights—that accept restrictions
on some civil rights if necessary to protect health.
This tension has certainly been accentuated by the
COVID-19 pandemic and the public measures to
contain it.

This article offers a legal analysis of the pos-
sibility of the state making vaccination against
COVID-19 mandatory. Although no legal anal-
ysis can ever be completely dissociated from
ethical and political considerations, legal norms
and problem-solving methods should be known
and analyzed since, ultimately, they will deter-
mine whether vaccination against COVID-19 can
be mandated. Rather than proposing a definitive
position on the topic, this article argues that it is
impossible to give an a priori and abstract legal
response to the conflict between the claims of in-
dividual autonomy and public health. An adequate
response will depend on the concrete circum-
stances of the pandemic, the characteristics of the
COVID-19 vaccine(s), and how any mandatory
vaccination policy might be designed and imple-
mented by authorities. Although the paper focuses
on the case of Brazil, our analysis should contribute
to debates in other jurisdictions where mandatory
vaccination is being or will be considered to tackle
the COVID-19 pandemic.

Mandatory vaccination under Brazilian law

In this paper, mandatory vaccination is understood
as the legal obligation to receive a vaccine or to take
minors under one’s care to receive a vaccine. There
may be legal sanctions for non-compliers, but, as
will be discussed below, mandatory vaccination

does not necessarily imply that people will be
forced to vaccinate. By way of comparison, manda-
tory voting does not allow the state to drag people
to a ballot box.

Mandatory vaccination exists in several coun-
tries, although it varies widely in terms of scope
(in other words, which vaccines are mandated),
reach (it may be general or targeted at children,
risk groups, or health professionals), the types and
intensity of sanctions (including fines, the loss of
social benefits, and criminal sanctions), and the
possibility of opting out (whether for religious,
philosophical, or medical reasons).”

Mandatory vaccination has been provided for
in Brazilian law. The first instance was Federal Law
1.261/1904, which made the smallpox immunization
mandatory at the beginning of the 20th century
and led to the famous vaccine riots. Regarding the
legislation currently in force, an important part of
it dates from the 1970s, when the National Immuni-
zation Program was created. Federal Law 6.259/1975
establishes the following:

Art. 3. The Ministry of Health is responsible for
creating the National Immunization Program,
which will define vaccinations, including mandatory
ones.

Sole paragraph. Mandatory vaccinations will be
provided systematically and free of charge by public
bodies and entities, as well as by private entities
subsidized by the Federal, State and Municipal
Governments, throughout the national territory ...

Art. 6. The state governments, subsequent to
consultation with the Ministry of Health, may
propose  complementary  legislative  measures
aiming at the provision of compulsory vaccinations
to parts of the population, within the scope of their
territories.

Federal Decree 78.231/1976, which regulates Fed-
eral Law 6.259/1975, sets forth the obligation of
the Ministry of Health to draw up the National
Immunization Program listing mandatory vac-
cines; allocates responsibilities for the execution
of the vaccination program; and affirms the “duty
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of every citizen to submit himself and the minors
under his custody or responsibility for mandato-
ry vaccination.” The decree provides for cases in
which there is an explicit medical contraindication
proven by a medical certificate as the only allowed
exemption from the vaccine mandate. Federal Law
6.347/1977 lists as a sanitary infraction “hindering
or opposing the execution of sanitary measures
aimed at the prevention of contagious diseases and
their dissemination, and at the preservation and
maintenance of [public] health.”

The list of vaccines that make up the
National Immunization Program is updated
periodically through ordinances issued by the
Ministry of Health. The first list was established by
Ministry of Health Ordinance 452/1977, mandating
immunization against tuberculosis, polio, measles,
diphtheria, tetanus, and whooping cough for in-
fants under one year of age.

In 2004, Ordinance 597/2004 determined that
all vaccines listed in the National Immunization
Program were mandatory. In terms of enforcement,
the presentation of a certificate proving that a per-
son received all the vaccines became mandatory for
receiving social benefits; for nursery, school, and
university enrollment; for military conscription
(military service is compulsory for 18-year-old
men); and for signing work contracts in the public
or private sector. These provisions were revoked by
Ordinance 1.602/2006, which updated the list of
vaccines but excluded any explicit mention of man-
datory vaccination. Subsequent ordinances have
not made vaccination mandatory for the general
population either.

Vaccination is currently mandatory in Brazil
for specific groups only. Ministry of Defense Or-
dinance 94/2020, which creates a specific list of
vaccines for military personnel, determines that
immunization is mandatory for this group. The
obligation to vaccinate children was established
by Federal Law 8.069/1990, which, in article 14(1),
states that “vaccination of children is mandatory
in the cases recommended by the health authori-
ties.” Federal Law 8.069 of 1990 defines children as
those under the age of 12, and establishes that the

vaccines recommended for children would be de-
fined by Ministry of Health ordinances. Mandatory
vaccination with respect to minors also appears in
other laws that create mechanisms to enforce it. For
example, Federal Law 10.836/2004, which created
the “Bolsa Familia” Program (a cash transfer pro-
gram for low-income families), established “health
monitoring” as a condition for receiving this social
benefit. According to Federal Decree 5.209/2004,
this includes vaccination. Sao Paulo State Law
17.252/2020 makes it compulsory to present an up-
to-date vaccination certificate for all students aged
up to 18 years upon enrollment at any of the schools
in the state. Other municipalities and states across
the country also provide for this obligation.
Finally, and more specifically related to
COVID-19, Federal Law 13.979/2020 establishes:

Art. 3. To respond to the public health emergency
of international importance referred to in this
Law, the authorities may adopt, within the scope
of their competencies, among others, the following
measures: ...

III - determination of the compulsory undertaking

of: ...

d) vaccination and other prophylactic measures; ...
s. 1. The measures provided for in this article can
only be determined on the basis of scientific evidence
and the analysis of strategic health information and
must be limited in time and space to the minimum
necessary for the promotion and preservation of
public health.

Therefore, there are legal provisions in force, in-
cluding primary legislation, allowing mandatory
vaccination in Brazil, but this has mostly been
implemented for specific groups only. In the case
of COVID-19, although further regulation may es-
tablish more strict conditions, the current law gives
the state quite broad powers to compel the popu-
lation to vaccinate while the pandemic lasts by not
specifying any specific target groups.

However, the mere legal provision for a vaccine
mandate does not completely resolve the legal issue.
Clarification is needed as to whether a mandatory
vaccination program for COVID-19 is constitution-
al—in other words, whether it is compatible with
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the Brazilian Federal Constitution, the highest law
in Brazil.

Mandatory vaccination according to
Supreme Court case law

The nonconsensual administration of medical
treatment raises difficult legal issues, as it is a se-
rious interference with human rights such as the
right to bodily autonomy. When, or if, it is legally
permissible will normally depend on the group for
which it is proposed.

Under Brazilian law, children under the age of
12 are not considered to be fully competent to make
autonomous decisions, although their wishes and
preferences should be considered. Decisions may
therefore be imposed on them when in their best
interests, even if a decision is contrary to the mani-
fest wishes of the person herself or of her parents or
guardians. There may be disputes as to what is best
for the child, but, with regard to vaccination, the
choice has already been made by the law insofar as
vaccination is mandated.

There are instances oflegal proceedings against
parents who refuse to vaccinate their children, and
one of them reached the Supreme Court (Supremo
Tribunal Federal, or STF), the highest court in Bra-
zil, through Extraordinary Appeal 1267879. This
case involved parents who claimed the right not to
vaccinate their children on the basis of their philo-
sophical convictions and the alleged risks involved
in vaccination. The STF issued a ruling in Decem-
ber 2020 concluding that mandatory immunization
for children is constitutional if (i) it is prescribed by
law, (ii) the vaccine has been approved by the na-
tional drug regulatory agency, and (iii) the vaccine
is listed in the National Immunization Program or
local-level immunization programs. According to
the STF, if these conditions are met, then manda-
tory vaccination for children will not breach the
freedom of thought and conscience of parents or
those with parental responsibility.

The STF ratified what the law establishes in
relation to children, whose best interests prevail
over contrary wishes (even if expressed by parents
or guardians). The court’s judgment is also in line

with precedents of the Brazilian judiciary, which
tends to reject the idea that parents’ philosophical
or religious convictions can justify health care-re-
lated decisions that can harm their children, as
shown by judgments authorizing the administra-
tion of treatments involving blood transfusions for
children despite opposition from their Jehovah’s
Witness parents.

However, the question of the constitutionality
of mandatory vaccination for the general popu-
lation, which includes adults with the capacity to
consent, is more difficult because there is a direct
clash with the individual autonomy of those who
refuse to be vaccinated. Legislation and the Bra-
zilian Federal Medical Council’s Code of Ethics
recognize, with few exceptions (such as when the
person lacks the capacity to decide for herself), that
medical treatment can be given only if the person
consents to it."”

Not acquiescing to an individual’s choice in
order to protect her from harm raises concerns
about paternalism. This is not the focus of this ar-
ticle because even though vaccination protects the
individual, the dilemma that arises goes beyond
the individual. Vaccination offers a benefit not only
to the person who is immunized but also to the
community. There is evidence that an immunized
person is much less likely to spread COVID-19.?
In this sense, making a vaccination mandatory is a
way of increasing its coverage and protecting those
who for some reason cannot be immunized.* The
focus of this article is thus exclusively on the con-
flict between the individual autonomy to refuse a
COVID-19 vaccine and the moral and legal imper-
ative of protecting the most people possible from a
highly contagious disease.

The constitutionality of provisions that allow
mandatory vaccination for the general population
had never been decided by the STF before December
2020. There is a decision—Habeas Corpus 71373-4,
issued in 1994—in which several STF justices cited
mandatory vaccination as an example of a situation
in which the public interest may prevail over that
of the individual. However, these comments were
only obiter dicta, as mandatory vaccination was not
the central issue in the case and was mentioned for
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mere illustrative purposes.

In 2020, this issue reached the STF through
legal challenges against Law 13.9797/20, which,
as mentioned above, allows authorities to require
immunization for COVID-19. In December 2020,
the STF ruled on cases ADI 6586 and ADI 6587
and concluded that the provisions in Law 13.979 are
constitutional in principle. The court accepted that
individual autonomy cannot be used as a trump
against public health measures that promote the
constitutionally protected right to health. The court
also confirmed that local authorities at the state and
municipal level can require COVID-19 if the federal
government refuses to do so.

However, the STF clarified that a concrete
policy mandating COVID-19 immunization needs
to satisfy certain requirements. Non-compliers
may be sanctioned, but in no circumstance may
they be forcefully vaccinated, as this would breach
their individual autonomy, bodily integrity, and
human dignity; the decision to make vaccination
mandatory must be informed by scientific evidence
regarding the vaccines’ safety and efficacy and by
strategic health information (such as epidemio-
logical data and the existing policies to control the
disease); there must be free and universal access to
the COVID-19 vaccines; and the policy must re-
spect human rights and satisfy the reasonableness
and proportionality tests.

In sum, mandatory vaccination for COVID-19
is constitutional in principle, but the issue is far
from settled since an actual mandate may still be
unconstitutional depending on the concrete ele-
ments of such a policy. It is therefore necessary to
further analyze the elements that should be consid-
ered when determining the constitutionality of a
mandatory COVID-19 vaccine policy.

Mandatory vaccination and the
proportionality test

The proportionality test is a commonly used
method in law to resolve conflicts in which a
fundamental right (such as the individual right to
make decisions in relation to one’s own body) must
be restricted in order to protect another (such as the

right to life and health of others). This test aims to
guarantee the greatest protection of a right with the
least restriction on another.

The proportionality test was required by
the aforementioned STF judgment. The STF also
mentioned the reasonableness test, but, putting
aside the details of the distinction between the
reasonableness and the proportionality tests, it is
generally agreed that the latter is more intensive in
scrutinizing the merits of a policy than the former.”
Therefore, a policy that is proportionate is almost
certain to be reasonable, but the opposite is not nec-
essarily true. As shown below, the structure of the
proportionality test also allows the analysis of the
other requirements mentioned by the STF. More-
over, because the proportionality test is widely used
by constitutional and international courts, focus-
ing on this method will allow this paper to offer a
direct contribution to debates in other jurisdictions
where mandatory vaccination for COVID-19 may
be considered.

There are variations in the application of the
proportionality test, but the structure and rationale
are recognizable across different jurisdictions.
This paper adopts the original and one of the most
widespread versions of this method (which is also
the one adopted by Brazilian courts), which con-
sists of three subtests: suitability, necessity, and
proportionality in the strict sense.” A measure can
be proportional and, consequently, constitutional,
only if it satisfies all three subtests.

Suitability

The suitability test requires that a measure that re-
stricts a fundamental right contribute to promoting
another right—in other words, it requires that there
be a rational connection between means and ends.
In the case under analysis, is mandatory vaccina-
tion (which is a direct restriction on the autonomy
of individuals to refuse a medical intervention) suit-
able to promote health protection (which promotes
mainly the rights to health and life)? The answer for
the suitability test here is apparently easy given that
vaccination is an effective measure for containing
the pandemic and there is solid evidence that man-
dates may increase vaccine uptake.’
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However, the specific case of vaccination
against COVID-19 presents peculiarities that make
the analysis more complex when compared to im-
munization with vaccines that have been long used
for diseases that are better understood. There is, of
course, a great deal of haste to develop a vaccine,
and the international scientific community has
already expressed concern about the risk of losing
scientific rigor due to the premature administra-
tion of vaccines.” In Russia, for example, vaccines
began to be applied before phase III clinical trials
were concluded.> The results of phase III trials, in
which the vaccine is tested on a large number of
volunteers, are normally required to obtain regis-
tration before health authorities. Other countries
have started their campaigns with vaccines that
have gone through phase III trials but that were
approved for emergency use only—that is, before
full marketing approval.

There are good reasons for allowing and en-
couraging people to voluntarily receive vaccines
for which there is still some uncertainty about
efficacy and safety. However, without robust
evidence that a vaccine is effective and safe, the
argument for restricting individual autonomy by
making vaccination mandatory is weaker. The
data for the COVID-19 vaccines currently in use
in high-income countries are very encouraging,
despite concerns about rare adverse events. How-
ever, many of the vaccines that are being or will be
administered in middle- and low-income countries
have not yet been approved by “stringent regula-
tory authorities,” as defined by the World Health
Organization.”

One must also consider whether conditions ex-
ist for universal vaccination coverage.”> Mandatory
vaccination without enough doses or infrastruc-
ture to reach the entirety of the population can
generate distrust and controversy and can distort
the priorities for the vaccine’s distribution. If uni-
versal coverage is not feasible, it makes more sense
to prioritize based on clear and transparent criteria
rather than to impose mandatory vaccination.

Finally, one must consider the risk that the
mandate will end up fomenting resistance to the
vaccine. Empirically, there is little evidence that

this has occurred where mandatory vaccination
has been implemented.? On the contrary, as dis-
cussed, vaccination coverage tends to increase with
mandates. Since the vaccine riots, Brazil has had no
record of popular resistance to vaccination.>*In any
case, this is a risk that needs to be considered.

Necessity

If mandatory vaccination passes the suitability
test—that is, if there is evidence that it promotes
the protection of public health—the next test is
that of necessity. A measure is necessary when it is
not possible to promote the same aim, to the same
degree, by another less right-restrictive means.
In other words, is it possible to achieve the public
health result that is sought with mandatory vacci-
nation, with the same intensity, through a means
that is less restrictive of individual autonomy? The
answer will depend fundamentally on the stage of
the disease, the willingness of the population to be
vaccinated voluntarily, and the alternatives to vac-
cination for preventing contagion.

Vaccine hesitancy is a serious challenge that
may hamper COVID-19 vaccine uptake. There is
huge variation in COVID-19 vaccine hesitancy
across the world; in Brazil, the percentage of people
who do not intend to get vaccinated is low when
compared to other countries.” This probably re-
flects the “culture of immunization” in Brazil, in
which society accepts the need for and the impor-
tance of vaccination.?

To determine whether voluntary vaccination
is sufficient (thus making mandatory vaccina-
tion unnecessary), it is important to consider the
emerging evidence demonstrating that those who
have already recovered from COVID-19 infection
will acquire some form of durable immunity.”” If
this is confirmed by further studies, then it is possi-
ble that the two groups combined—those who have
already been infected and recovered and those who
are willing to vaccinate voluntarily—will allow
for the achievement of a sufficient level of com-
munity protection. This, of course, would depend
on the analysis of other factors such as the rate of
contagion of the disease and the effectiveness of
the vaccine. The rate of contagion is affected by
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factors such as the profile of the population (age,
co-morbidities, etc.) and their habits and their liv-
ing conditions (housing, hygiene, etc.).”® Although
the data suggest high or very high efficacy for
many of the vaccines that have been tested, their
efficacy will certainly not be 100%, and, therefore,
not all those vaccinated will acquire immunity.
As a rule, the higher the rate of contagion and the
less effective the vaccine, the more people need to
be vaccinated for herd immunity to be achieved.
However, the lower the effectiveness, the lower the
incentives for individuals to vaccinate voluntarily.
This creates a problem of collective action that can
make a vaccine mandate necessary.

It is also necessary to consider alternatives
to vaccine mandates. For example, information
campaigns, awareness-raising, and the removal
of barriers to access (such as cost, location, and
opening hours of vaccination sites) could avoid the
three main obstacles to people getting vaccinated:
distrust of the vaccine and of the purposes of the
vaccination campaign; complacency regarding the
risks of non-vaccination; and difficulty in accessing
vaccination services.*

Nudge mechanisms should also be considered
in order to change the choice architecture and in-
crease the likelihood that people will choose to be
vaccinated.”” Examples may include “immunization
passports” so that others can identify people who
have already been immunized, the creation of a
mechanism that sends periodic alerts to individuals
who have not yet been vaccinated, and cash prizes
or other incentives for those who get vaccinated.
These measures do not necessarily have to be al-
ternatives to mandatory vaccination—they may
coexist with it. The question, however, is whether
it is possible to show with any degree of plausibility
that a vaccine mandate will still be necessary if
some or all of these measures are implemented.

Even if we come to the conclusion that a
mandate is necessary, we must consider whether
targeting certain groups (for example, those at high
risk of contagion, of infecting others, or of dying in
the case of contagion) could be an alternative to a
general mandate. This is an option to be assessed in
light of the concrete circumstances of the epidemic

and of the characteristics of the vaccine(s) when (or
if) the time comes to make such a policy.

Finally, it will be necessary to assess whether
it is possible to achieve the aim of containing the
pandemic through alternative measures to vaccina-
tion, such as mass tests, contact tracing, quarantine
measures, social distancing, and so on. Even if this
set of measures is equally capable of promoting
this aim, we must consider whether such measures
would be more or less restrictive of rights than
mandatory vaccination. This leads us to the third
test, discussed below.

Proportionality in the strict sense

Even where a mandate is suitable and necessary, it
must also be proportional in the strict sense, which
is to say that there must be a balance between the
intensity of the restriction of a right and the gains
made for the other right(s) with which it collides.
Therefore, mandatory COVID-19 vaccination will
be proportional in the strict sense only if the in-
terference with the individual autonomy to refuse
treatment is justified by the gains in the protection
of the rights to health and life.

We must then consider what is lost in individ-
ual autonomy due to the obligation to be vaccinated
against what is lost due to the pandemic or social
distancing measures when these are imposed.
The pandemic causes enormous losses in terms of
mortality and morbidity, in addition to the mas-
sive financial and opportunity costs to the health
system. This diverts financial and human resources
that could be used to care for other diseases and
patients3* In other words, the absence (or insuf-
ficiency) of state intervention to promote public
health and thus reduce the risk of harm to individ-
uals also interferes with rights»

The pandemic can be, to a certain extent,
controlled through social distancing measures.
However, such measures on their intensity and
duration, may be even more limiting to a se-
ries of individual rights (such as the freedom of
movement, freedom of association, and economic
freedom) than the obligation to get a vaccine. In
addition, social distancing measures have serious
deleterious effects, such as on people’s physical and
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mental health, the right to education of children
and young people, and the economy.*

Let us consider three scenarios. In the first,
there is mandatory vaccination, which restricts
the individual autonomy to refuse treatment, but
which controls the pandemic and makes harsh
social distancing measures unnecessary. In the
second, there is no mandatory vaccination, but
the pandemic is contained by strict social dis-
tancing measures (such as long lockdowns), which
protects the rights to health and life but imposes
severe limits on individual liberties. In the third,
there is neither mandatory vaccination nor social
distancing measures, which needlessly aggravates
the COVID-19 health crisis, causing excess mor-
bidity and mortality. A careful analysis of the three
scenarios, considering the concrete facts and the
nature and intensity of the interference with the
different rights involved, may lead to the conclu-
sion that, overall, the first scenario is the one with
the least restriction of fundamental rights.

If this is indeed the case, then mandatory
vaccination will be proportional in the strict sense.
What is lost by this restriction on individual auton-
omy to refuse treatment is offset by what is gained
in rights terms when pandemic control is achieved
without the need for harsh social distancing
measures.”

Sanctions and exceptions

The result of the proportionality test will depend
on the scope and severity of a given policy. There-
fore, when applying the three subtests to a concrete
COVID-19 vaccine mandate, one must pay atten-
tion to the sanctions that are provided for in cases
of noncompliance and the provision (or lack there-
of) of exceptions to the vaccine mandate.
Mandatory vaccination means that a person
can be subject to sanctions if she does not fulfill
this duty. Sanctions can vary widely in their type
and intensity. Examples include warnings, fines
(as applied in some Brazilian cities to people who
do not use face masks in public spaces), the loss of
benefits (for example, a government benefit such as
the “Bolsa Familia” program), restrictions on free-
dom of movement or association (for example, an

obligation to be monitored or restricted access to
places), and even criminal sanctions. It is possible
that, in certain contexts, the mandatory vacci-
nation itself is constitutional, but, in light of the
proportionality method, some of the sanctions are
not. The Brazilian Supreme Court has already ruled
that non-compliers cannot be forcefully vaccinated
and, in the same judgment, some justices men-
tioned in obiter that criminal sanctions are likely to
be disproportionate.

Another question to be considered is wheth-
er the law should tolerate exceptions and allow
some people to opt out of the vaccine mandate.
Exceptions could be for medical reasons for those
to whom the risk of side effects (for example, due
to allergy) is much greater than for the rest of the
population. This exception is already provided for
in article 29 of Federal Decree 78.231/1976: “Only
persons who present a medical certificate explicitly
informing a contraindication to the vaccine will be
exempted from mandatory vaccination.” For these
people, measures that promote herd immunity are
highly protective of their lives and their freedom.
On the other hand, forcing them to get vaccinated
is probably disproportionate given the risk it pres-
ents to them.

Exceptions for nonmedical reasons are more
controversial. Exceptions to the mandatory vacci-
nation of children due to philosophical or religious
views held by their parents are contemplated in
places as Canada, Indonesia, Australia, and several
US states’* In Brazil, as previously mentioned, the
STF has held that parents who are philosophically
opposed to vaccines are still obliged to have their
children vaccinated. The question of whether an
adult can reject treatment for religious reasons was
also referred to the STF in two cases dealing with
blood transfusions refused by Jehovah’s Witnesses,
but these cases have not been decided yet.” These
cases, however, are distinct from the question of
vaccination because the balance therein is between
the individual’s autonomy to refuse treatment and
his or her right to life. In the case of vaccination, the
conflict is between the individual’s autonomy and
the rights of others.

For some people, a vaccine mandate may be
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an intense restriction on their freedom, including
their freedom of religion and thought. However,
following the logic of the proportionality method,
the constitutionality of a vaccine mandate with
very limited or no nonmedical exemptions will
depend on the concrete circumstances, particularly
the impact on the rights of others that may result
from these exemptions.

It is important to note that there is evidence
that people who oppose vaccination for religious
or personal reasons tend to be concentrated in
certain locations, meaning that such exceptions
can generate localized epidemic outbreaks’®In the
case of diseases as contagious as COVID-19, this
could have serious widespread implications. If this
phenomenon is observed or expected, there is even
greater justification for limiting or excluding non-
medical exceptions.

Conclusion

Whether a mandatory vaccination policy is con-
stitutional will depend on the answers to some key
questions in the application of the proportionality
method (see Table 1). These questions can guide
constitutionality reviews undertaken by the judi-
ciary and help the executive and legislative branches

formulate policies in a more transparent, informed,
and balanced way, giving due weight to funda-
mental rights. The analysis in this text reinforces
the view that the constitutionality of mandatory
vaccination cannot be answered a priori and in the
abstract. Any answer depends on the assessment
of the actual facts when (and if) such a decision is
made. This means that constitutionality can vary
over time. An unconstitutional policy can become
constitutional and return to being unconstitutional
in light of new information or a change in context.
This paper has focused mainly on substantive
issues related to the constitutionality of mandatory
vaccination. Yet there are also institutional ques-
tions that are key to a court decision on this topic.
Should the judiciary, in reviewing a mandatory re-
quirement, have a more activist role in scrutinizing
facts and policy considerations to impose what it
considers the correct answer to these key questions,
or, alternatively, should it grant the executive or the
legislative branches a wider margin of discretion on
these issues? An in-depth analysis of this question
is beyond the scope of this article, but courts will
have to engage with concerns about the limits of
their institutional capacity to decide on issues that
require the assessment of complex social facts and
scientific information. This is all the more import-

TaBLE 1. Key questions for assessing the proportionality of mandatory vaccination

Suitability
« Is there evidence that the vaccine is safe and effective?
« Is vaccination coverage for the entire population feasible?

Necessity

uptake?

Proportionality in the strict sense

Sanctions and exceptions

« What exceptions are contemplated for mandatory vaccination?

o Is there a risk that a mandate could increase people’s resistance to the vaccine?

« Is it possible to achieve a satisfactory degree of vaccination coverage through voluntary vaccination?
« Is it possible to achieve a satisfactory degree of vaccination coverage exclusively through noncoercive strategies to promote vaccine
« Is it possible to achieve a satisfactory degree of vaccination coverage if vaccination is mandatory only for certain target groups?

« Is it possible to control the pandemic through other measures apart from vaccination?

« Is mandatory vaccination less restrictive of rights than other measures to contain the pandemic that could prevent or reduce its spread?
« Is mandatory vaccination less restrictive of rights than the effects of the pandemic that it could have prevented or reduced?

« What type of sanctions are there for noncompliance with the obligation to be vaccinated?
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ant considering that there will likely be reasonable
disagreements over the answer to many of the key
questions and that the evidence needed to decide
on some matters may be inconclusive.
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