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Abstract

In response to new scientific developments, UNAIDS, WHO, and global health financing institutions
have joined together to promote a “fast-track” global scale-up of testing and treatment programs. They
have setambitious targets toward the goal of ending the three diseases by 2030. These numerical indicators,
based on infectious disease modeling, can assist in measuring countries’ progressive realization of the
right to health. However, they only nominally reference the catastrophic impact that human rights abuses
have on access to health services; they also do not measure the positive impact provided by law reform,
legal aid, and other health-related human rights programs. Drawing on experience at the Global Fund
to Fight AIDS, Tuberculosis and Malaria, which has incorporated expanded stakeholder consultation
and human rights programming into its grants, the article argues that addressing human rights barriers
to access is often an ad hoc activity occurring on the sidelines of a health grantmaking process that
has focused on the scale-up of biomedical programs to meet global health indicators. To ensure that
these biomedical programs have impact, UN agencies and health financing mechanisms must begin to
more systematically and proactively integrate human rights policy and practice into their modeling and

measurement tools.
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Introduction

In their 2012 article, “The Beginning of the End
of AIDS?” in the New England Journal of Medi-
cine, Diane Havlir and Chris Beyrer note a series
of AIDS-related scientific breakthroughs that has
brought the world to “a moment of extraordinary
optimism.” They call for AIDS programs and do-
nors to respond by rapidly scaling up “access to and
coverage of high-quality prevention and treatment
services tailored to affected populations.™

In response to these new scientific develop-
ments, UNAIDS has announced ambitious new
targets aimed at mobilizing financial and political
resources for the AIDS response. In Fast Track:
Ending the AIDS Epidemic by 2030, UNAIDS shows
modeling of the AIDS epidemic that demonstrates
that by drawing on these new advancements, in-
creased investment in prevention and treatment
programs could avert “nearly 28 million new HIV
infections and 21 million AIDS-related deaths ... by
2030.” UNAIDS calls the new targets “90-90-90™
“90% of people living with HIV knowing their HIV
status, 90% of people who know their status receiv-
ing treatment, and 9o% of people on HIV treatment
having a suppressed viral load.™

The United States President’s Emergency Plan
for AIDS Relief (PEPFAR) and the Global Fund
to Fight AIDS, Tuberculosis and Malaria endorse
the UNAIDS plan.* Though critics such as Mark
Heywood call it unrealistic, “ending epidemics”
has become the prevailing discourse.’ It has been
adopted by the World Health Organization (WHO)
in its 2014 End TB Strategy, which includes “targets
to reduce TB deaths by 95% and to cut new cases
by 90% between 2015 and 2035, and to ensure that
no family is burdened with catastrophic expenses
due to TB.™ And the World Health Assembly has
approved an equally ambitious plan for a “world
free of malaria” by 20307

By setting numerical targets based on infec-
tious disease modeling, UNAIDS and WHO aim
to scale up access to health services; the 90-90-90
numbers create a framework for the evaluation of
country-level progress, on which national AIDS
programs will report to UNAIDS annually. In
this way, the indicators and the infectious disease

modeling on which they are based contribute to
the measurability of economic and social rights.
These indicators, and the reporting routinely done
on their progress, could be used by United Nations
(UN) treaty bodies and others as an additional
source of information for assessing countries’
progressive realization of the right to the highest
attainable standard of health.®

But this “epidemic-ending” vision falls short
in one key area: it does not meaningfully address
the significant barriers to accessing health services
created by punitive laws and police abuse of mar-
ginalized populations, religious morality, toxic
electoral politics, inequality of and violence against
women and girls, weak civil society and media
oversight, and corruption and cronyism. (UNAIDS
committed to a “zero discrimination” target in
2011, but reports on progress to date—like progress
itself—have been inconsistent and lacking in rig-
or.?) These concerns have been frequently reiterated
by rights advocates and by representatives of key
populations most affected by HIV.*®

In addition, the testing and treatment targets
mask a dark side to numerical indicators: a long
and ugly history of incentivizing the detention and
forced testing of marginalized populations (such as
sex workers, people who inject drugs, men who have
sex with men, and migrants); violations of medi-
cal confidentiality, discrimination, and violence;
and other abuses against these populations.” In
fact, at the global AIDS conference where the new
UNAIDS “fast-track” targets were launched, com-
munity advocates marched to protest the roundup
and mandatory testing of sex workers in Tajikistan,
where the national health authority believes fewer
than half of the estimated 14,000 people living with
HIV have been persuaded to voluntarily use HIV
testing services.” Sex workers” HIV status had been
recorded and shared with their families, exposing
them to criminal prosecution and eviction from
their homes, as well as, reportedly, blackmailing,
sexual abuse, and extortion by police.”

Anthropologists have long noted the risks
that can accompany the use of quantitative data to
capture and address the nuances of social realities.
James C. Scott has argued that “high modernism,”
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or the “sweeping, rational engineering of all aspects
of social life in order to improve the human condi-
tion,” when combined with the unrestrained use of
power by the state and a “weakened or prostrate”
civil society, can cause more harm than good in the
context of development projects.* Similarly, James
Ferguson has described how development agencies
discursively create politics-free zones, reframing
the poverty created by socio-economic and polit-
ical inequality as a technical problem to be fixed.
In the process, he argues, the politics-free discourse
inadvertently justifies the expansion and intrusion
of an abusive and bureaucratic state into new ter-
rain.® But can international development agencies
turn this dynamic on its head and do the opposite?
In other words, by assessing and acknowledging
the politics in development aid, can they expand
the role of actors and measures to rein in state abus-
es? This is, in essence, what the human rights-based
approach (HRBA) was designed to do: to develop a
shared approach to development cooperation that
“contributes to the development of the capacities of
‘duty-bearers’ to meet their obligations and/or of
‘rights-holders’ to claim their rights.”¢

In 2012, the Global Fund committed to fund-
ing human rights-related work through its health
grants and required countries applying for health
funding to self-identify human rights barriers to
access based on consultation with communities
using health services—in line with an HRBA. As
the first senior human rights advisor at the Global
Fund from January 2013 to May 2015, I wrestled
with how best to support the agency and its nation-
al partners in operationalizing these commitments
and in measuring progress toward them.

Drawing on that experience, this article ex-
plores some lessons learned and questions raised
that may be useful to other donors, as well as for
UNAIDS and global health financing institutions
such as the Global Fund, PEPFAR, and bilateral
donors to national health programs. In particular,
I argue that the process of implementing an HRBA
at the Global Fund has been challenged when
countries focus on the rapid scale-up of biomedical
programs, while publicly committing to—but in
practice, sometimes sidelining—the work of assess-
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ing and addressing the impact of human rights. The
argument in this article represents my views and
does not represent the position of the Global Fund.

UNAIDS and the Global Fund are currently
developing new strategies and indicators for the
next few years. As part of this work, UN agencies
should commit to taking the lead on analyzing
health policies in each country eligible for Global
Fund and PEPFAR support, in addition to punitive
laws and human rights abuses that fuel the spread
of epidemics. They should routinely and transpar-
ently share this analysis with governments and civil
society as countries develop their national strate-
gic plans, in order to enable countries to identify
human rights-related barriers that impede access
to health services. To do so, however, UN agencies
and health donors may need to develop a clearer
and more accountable process of consultation with
affected communities, and develop new modeling
and costing tools that factor in human rights—an
ambitious agenda. If UN agencies and donors fail
to do these things, many of the millions of dollars
currently spent on procuring condoms, medicines,
and other goods for biomedical programs may not
reach those who urgently need these goods.

Operationalizing human rights at the
Global Fund

Founded in 2002, the Global Fund is the largest
international health financing agency, disbursing
up to four billion dollars a year to national health
programs in 140 countries. In response to a strong
push from civil society constituencies and others
on its board, which was supported by the Global
Fund leadership, in 2012, the Global Fund launched
a strategy that committed to “protecting and pro-
moting human rights in the context of the three
diseases” through three actions:

1. Ensure that the Global Fund does not support
programs that infringe human rights.

2. Integrate human rights considerations through-
out the grant cycle.

3. Increase funding for programs that address hu-
man rights-related barriers to access.

DECEMBER 2015 VOLUME 17

NUMBER 2

Health and Human Rights Journal 99



S. L. M. DAVIS / PAPERS, 97-110

To implement these commitments, in 2013-2014,
the Global Fund created new grantmaking tools
and briefing materials, provided regular briefings
for staff and the independent panel that reviews
funding requests, and consulted with UN agencies
and civil society groups to develop guidance—
entitled Human Rights for HIV, TB, Malaria and
Health Systems Strengthening Grants Information
Note—on what could be financed as part of health
grants to address human rights-related barriers
to access.” The “removing regal barriers” package
of programs, which was designed based on this
guidance, includes legal environment assessment
and law reform; legal literacy services and legal aid;
human rights training for police officers, public of-
ficials, and health care workers; community-based
monitoring; and policy advocacy. The Global Fund
secretariat established a Community, Rights and
Gender department of technical advisors to man-
age this and much other work.

In 2015, the Global Fund incorporated min-
imum human rights standards into its grant
agreements and committed to investigating com-
plaints alleging violations of those standards by
grant recipients.”® This commitment arguably rep-
resents the boldest commitment to human rights
accountability taken by any international financing
mechanism to date. The board monitors perfor-
mance of the human rights complaints procedure
through a corporate key performance indicator:
twice each year, the secretariat must report to the
board on the number of human rights complaints
received, the number investigated and resolved,
and the number of cases successfully predicted
using risk assessment tools.

Despite all this activity, though, my expe-
rience was that work to address human rights
remained marginal in a high-speed, high-stakes
process of getting concept notes approved and
money out the door. Addressing human rights and
gender in grants, while strongly encouraged, was
an optional add-on activity for country applicants.
The reasons for this sometimes had to do with the
strong push to scale up biomedical programs with-
out systematically addressing human rights impact
on those programs.

The new funding model and the need for speed

In the past, Global Fund grants were awarded
through competitive applications: a round of
funding was announced, countries submitted ap-
plications, and these were approved or not by the
secretariat in Geneva. This process was found to be
too unpredictable—and in cases where applications
were unsuccessful, it created a grave risk of treat-
ment interruption.

In 2014, the Global Fund launched a “new
funding model” intended to streamline the process
of health financing, make it more flexible, and
enable better alignment with country budgeting
processes.”” Country Coordinating Mechanisms
(CCMs), the national committees that submit
funding requests and oversee grant implementa-
tion, now receive a letter informing them of their
allocation amount for all three diseases, calculated
based on the country’s disease burden, ability to
pay, and other factors.>®

With this allocation amount in hand, the
CCM reviews the epidemiological data, national
health strategic plans, and past performance of
health programs; engages in “country dialogue”
(discussed in more detail below); and drafts a con-
cept note and budget for submission. To do this, the
CCM uses a concept note template and a modular
template, a set of drop-down menus listing packag-
es of programs based on UN and WHO guidance
(see Tables 1 and 2).

The submitted concept note is reviewed first
by a team of secretariat portfolio managers and
technical advisors, and then by an independent
panel of experts known as the Technical Review
Panel (TRP). The TRP may recommend that the
concept note go into grantmaking, or it may return
the note to the country for revisions, which can
include recommended changes in prioritization,
changes in approach, or the strengthening of efforts
to address human rights, gender equality, and the
needs of key populations

The Grant Approvals Committee—which is
made up of senior Global Fund managers, technical
partners, and a representative from the Commu-
nities Delegation to the board—then reviews the
recommendations of the TRP. While most concept
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TABLE 1. Sample Global Fund HIV module: Prevention program for men who have sex with men (MSM) and
transgender persons (TGs)

Impact indicator*

Outcome indicator**

Coverage/output indicator

Module

Intervention

HIV I-7

Modeled lives saved based
on latest epidemiological
data

Percentage of MSM who
are living with HIV

HIV O-1

Percentage of children
and adults known to be on
treatment 12 months after
initiation of antiretroviral
therapy

HIV O-4a

Percentage of men
reporting the use of a
condom the last time they
had anal sex with a male
partner

KP-1a

Percentage of MSM
reached with HIV
prevention programs
—defined package of

services

KP-3a

Percentage of MSM who
have received an HIV
test during the reporting
period and know their
results

Prevention program for
MSM and TGs

Behavioral change
Condoms

HIV testing and
counseling

Diagnosis and treatment
of sexually transmitted
infections

Diagnosis and treatment
of viral hepatitis

*These are just two of the twelve pre-set impact indicators used for all HIV modules. The full set of HIV, TB, malaria, and health system strength-
ening modules is available online.”!
**These are just two of the eight pre-set outcome indicators used for the module.

TaBLE 2. The Global Fund’s Removing Legal Barriers module*

Impact Outcome | Module Intervention Sample output indicators

indicator indicator

None None Removing | Legal environment 1. Assessment report on laws, policies, and their implementation published
Legal assessment and law 2. Costed action plan finalized, based on the report’s recommendations
Barriers reform 3. Action plan implemented

Note: Since law and policy reform normally requires many years, it is usually not
recommended to set the enactment of laws or policies as a milestone.

legal literacy

Legal aid services and

1. Number of individuals trained and informed, demonstrating increased
knowledge and understanding as a result
2. Number of individuals receiving legal aid services
3. Number of legal aid cases resolved
4. Proportion of people indicating satisfaction with legal services received

Training on rights for
police, officials, and
health care workers

1. Number of individuals trained and informed, demonstrating increased
knowledge and understanding as a result

monitoring

Community-based

referenced

1. Number of people trained in monitoring who are meeting standards in
performance of monitoring as established by the project (disaggregated)

2. Measurable, time-bound research plan developed, including risk
management plan and data management system

3. Monitoring plans, tools, or systems developed

4. Number of interviews/cases in research plan is met

5. Reports or submissions based on community monitoring completed and

6. Number of reports or submissions based on community monitoring
completed and disseminated

Policy advocacy and
social accountability

1. Costed advocacy plan completed and implemented

2. Number of individuals trained in advocacy and involved in conducting
advocacy or implementing advocacy plans (disaggregated)

3. Number of advocacy activities conducted (by type of event and level) as per

project plan
4. Number of advocacy products produced and disseminated (as per project
plan)
|
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notes are approved the first time they are submitted,
some go through one or even multiple iterations
based on review by the TRP and the Grant Approv-
als Committee.

Once a concept note is approved, the budget,
implementers, and measurement and evaluation
plan are finalized during a very rapid period of
negotiations between the secretariat, the CCM, and
the grant implementers, before the finished grant
is reviewed a second time by the Grant Approvals
Committee, and ultimately approved and signed by
the board.

In fact, during the whole process, speed is
critical for two reasons. First, countries have an
urgent need to avoid treatment interruptions, con-
sidering that no new Global Fund grants were made
between 2010 and the launch of the new funding
model. Second, like many donors, the Global Fund
faces its own time pressures. Its three-year financial
cycle, reliant on global replenishment campaigns,
leaves little time for funds to sit around. Thus,
under the new funding model, even countries with
poor records of cash absorption are awarded new
allocations of hundreds of millions of dollars.>

At the secretariat, portfolio managers and
their regional managers, who steer concept notes
through the complex process of review and approv-
al, are evaluated annually based on the speed with
which they get grants signed and funds disbursed.
A corporate key performance indicator on access
to funding also requires the secretariat to report to
the board semiannually on whether it has met the
target of 75% of grants reaching their first disburse-
ment in 10 months or less after final concept note
approval. In 2014, 97% of grants met this target, and
the 2015 target was shortened to eight months, fur-
ther ratcheting up the pressure for speedy approval
and disbursement of funds.>

Country dialogue: Implementing a rights-based
approach

A process that creates competition over a limited
allocation of funding by players with unequal pow-
er, and which emphasizes speed, is not a process
designed to facilitate the slow and complex process
of addressing human rights. Human rights scholars

have debated what process should be used in re-
source-constrained settings to prioritize allocation
of resources among programs that would enable
fulfillment of economic and social rights.» Sofia
Gruskin and Norman Daniels argue for a process
based on publicly accessible data, evidence-based
rationales, appeals mechanisms, and public reg-
ulation.” As described below, the Global Fund’s
approach is more flexible than that, in light of its
commitment to the principle of country ownership.
However, experience suggests that a more formal-
ized and transparent process to prioritize and
allocate resources may be needed.

While the country dialogue approach is not
explicitly called a “human rights-based approach”
in the Global Fund’s publications, it is generally in
line with that described in the UN Common Un-
derstanding. Described in Global Fund guidance
as a “nationally-owned and led process that is not
Global Fund-specific, and may be more or less
formal according to the country,” country dialogue
is subject to certain criteria.” Among them, appli-
cants are expected to ensure

meaningful participation of people living with HIV,
TB and/or malaria and key populations in the
design, implementation, and monitoring of Global
Fund-supported programs including an assessment
of any legal or policy barriers to service access, and
designing programs to address those barriers.?®

The Global Fund has hired evaluators to review lists
of participants and minutes of country dialogue
meetings to assess their inclusivity, and has created
a new requirement that CCMs include representa-
tives of key populations.” Additionally, the board
has financed US$15 million for civil society-led
technical support to countries to help them address
human rights, gender, and community needs in
concept notes.

In my experience at the Global Fund, in
countries where civil society was strong and well or-
ganized, or where the secretariat country team and
UN country offices made significant efforts to reach
deep into constituencies that had not previously
been consulted, this country dialogue approach
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did seem to create space for groundbreaking and
meaningful engagement (for instance, in Cambo-
dia, South Sudan, Uganda, and Vietnam). In a few
countries, a safe space was created—even by flying
community representatives to other countries—to
enable their consultation. The executive director
of the Global Fund, Mark Dybul, speaks often in
public about the importance of addressing human
rights and the needs of key populations, women,
and girls, and he has made a point of meeting with
representatives of key populations in countries.

But despite these efforts, Global Fund senior
managers and advisors could not be in 140 coun-
tries at all times in the process. In some countries,
the stakeholder consultation process came after
national strategic plans and resource allocation de-
cisions had already been finalized. Some domestic
advocates complained that they had not fully un-
derstood the complex and technical process or had
not understood that they could request funds to
address human rights barriers to accessing health
services. Others raised concerns that recommen-
dations resulting from their arduous consultation
process had been cut from the final concept note
and budget, with the full allocation going to bio-
medical programs and the procurement of drugs to
meet new WHO guidelines mandating treatment
scale-up.

The budgets for the first year of concept notes
under the new funding model reflect both these
successes and the challenges to implementing an
HRBA. The 119 concept notes submitted to the
Global Fund in 2014 for HIV, TB, and malaria pro-
grams totaled US$8.3 billion; the amount requested
to address human rights barriers to health services
was just over US$8 million, a significant increase
over the past, but still less than 1% of the total®
While 72% of concept notes identified human
rights barriers to access in the narrative section,
some lacked specific programs in the budget to ad-
dress them. Most of the concept notes that did were
those requesting funding for HIV, joint HIV/TB,
and health system strengthening funds. Sixty-five
percent of TB and 50% of malaria concept notes
reviewed in 2014 identified human rights barriers
to access in the concept note, but not one included
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human rights interventions in the budget* (The
amount requested for human rights programs may
increase in 2015, thanks in part to regional grants
in development.)

The TRP noted progress in addressing human
rights barriers to accessing health services and
raised concerns about countries’ failure to include
clear and funded plans to address human rights in
these grants. In its periodic overview of concept
notes reviewed, the TRP noted

that many concept notes lack meaningful and effec-
tive interventions to address human rights barriers.
Some concept notes lack prevention and advocacy
activities focused on key population, despite evi-
dence of concentrated epidemics among key popu-
lations. Others fail to present epidemiological data
for key populations. ... In a number of concept notes,
the TRP noted that human rights issues were ar-
ticulated in the background section, but that appli-
cants did not follow through with activities designed
to address the specific issues raised ... [suggesting]
that, in some cases, human rights issues were not
adequately discussed in the process of concept note
development and that key populations were not
adequately represented.®®

The Global Fund’s commitment to country dialogue
isanimportant step toward increasing transparency
and accountability of health financing, and toward
implementing HRBAs; it is arguably the boldest
commitment to human rights taken by any health
financing agency. But as an approach to address-
ing human rights consistently and systematically
across all 140 eligible countries, the approach in the
new funding model leaves gaps that still need to be
addressed. In essence, the current approach shifts a
disproportionate amount of the burden of address-
ing human rights policy from UN and national
human rights agencies to national advocates who
may or may not be adequately resourced to play
that role. In some cases, these advocates may not
even be able to speak freely: many of the countries
receiving international health financing are those
with the poorest rankings on international human
rights and transparency indices>*

If UN agencies and bilateral aid programs had
established an institution to receive and disburse
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billions on treatment for lung cancer, they would be-
gin by briefing countries on the anticipated impact
of national laws on smoking. Addressing human
rights, the community response, and corruption
in the HIV, TB, and malaria response should be a
routine part of planning, targeting, and funding
work—and not an optional add-on.

How, then, can UN agencies and donors pro-
mote more effective action to address human rights
barriers to accessing health services?

Given growing resistance to aid conditionality,
a heavy-handed approach compelling governments
to finance and implement human rights programs
would almost certainly backfire. Among other
things, human rights aid conditionality would
counter the Paris Declaration on Aid Effectiveness,
which commits donors to principles of country
ownership and alignment with national strategies.
It would also counter the expressed wishes of do-
mestic human rights advocates, such as the group
of 53 African organizations that spoke out against
making aid conditional on the decriminalization of
same-sex sexual behavior:

Donor sanctions are by their nature coercive and
reinforce the disproportionate power dynamics
between donor countries and recipients .... They
disregard the agency of African civil society move-
ments and political leadership. They also tend, as
has been evidenced in Malawi, to exacerbate the
environment of intolerance in which political lead-
ership scapegoat LGBTI people for donor sanctions
in an attempt to retain and reinforce national state
sovereignty.3¢

However, given their human rights mandate, UN
agencies could instead work with domestic advo-
cates to systematically assess relevant laws and
policies—including universal health care, laws on
the registration of civil society organizations, and
the criminalization of key population behaviors—
and their implementation in each country eligible
for international health aid, as well as assessing the
likely impact of those laws and practices on health
outcomes. With sufficient resources, a UN agency
with ahuman rights mandate and relevant expertise
could produce human rights and gender country
profiles for health donors, or could subcontract

them to an independent research organization.

When they prepare to write new national
strategic plans and concept notes, health planners
usually receive information from the UN and aid
agencies on epidemiological data, infectious disease
modeling, grant performance, and the cost of var-
ious health interventions. At that time, they could
also be provided with both a qualitative assessment
of how the country’s current policy environment
factors into the picture, and a quantitative assess-
ment of how that environment will influence the
country’s ability to reach its targets for HIV, TB,
and malaria prevention, treatment, and care.

The rapid pace set by the new funding model,
exacerbated by pressure to ensure the continuity of
services in many countries, has meant that coun-
try dialogues have focused largely on developing a
Global Fund funding request. Ideally, an inclusive
country dialogue would be embedded in the rou-
tine work of developing a national strategic plan,
with funding requests to international aid agencies
just one output of that process. The prioritization of
health allocations and the development of a plan of
action to address human rights barriers in country
dialogues should follow a clearer, more rational,
and more transparent process. Communications
with the Global Fund during the writing of this
article suggest, encouragingly, that work along
these lines is planned as part of joint efforts with
UN partners that would develop a comprehensive
approach to addressing human rights barriers to
accessing health services.

Measuring human rights impact on health

To ensure that human rights is addressed in this plan-
ning process, we will need new tools and analysis; this
should include integrating evidence of the impact of
human rights on health, including gender equality,
into the quantitative frameworks and indicators cur-
rently used by UNAIDS, the Global Fund, PEPFAR,
and national health programs.

The methodology developed over the past 60
years by human rights practitioners—derived from
law, social science, and journalism—has focused on
first-person testimony. As a result, the rich specific-
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ity of the lived experience of survivors has helped
shine light on hidden crimes and has provided
essential data for litigation and advocacy. But as
Daniel Tarantola et al. observe, policymakers (and
we may add, advocates) need a variety of types of
information “of varying precision and complexity,
and for different purposes.”™ Tarantola et al. rec-
ommend a diversity of methodological approaches
to assess the impact of human rights on health.
Indeed, expanding the human rights methodolog-
ical toolkit is essential for advocates of the right
to health—for, otherwise, the systems routinely
used by national health programs, donors, and UN
agencies to target, report on, and evaluate progress
will continue to exclude important realities. As
discussed below, a small number of epidemiologists
have begun to explore this new direction®

Qualitative evaluation

For most Global Fund interventions, the monitor-
ing and evaluation (M&E) framework is based on
a short list of preapproved indicators set by UN
agencies, which are relatively easily applied to the
grant budget. Based on successful periodic per-
formance against these indicators, implementers
receive their tranches of funding (also known as
“performance-based funding”). The biomedical
modules are linked to output, outcome, and impact
indicators, such as “HIV incidence among 15-49
age group,” “percentage of transgender persons
living with HIV,” and “AIDS-related mortality per
100,000 population” (see Table 1).

As the Global Fund began to increase financ-
ing of human rights programs as part of health
grants, it was faced with the challenge of how to
integrate M&E for those programs into this system.
The programs are small-scale in the context of a
given grant (perhaps US$100,000 in a grant of tens
of millions). It would not be plausible, for example,
to use a national-level coverage indicator on HIV
incidence to measure a program that provides ac-
cess to community paralegals to people living with
HIV in a few districts.

The same problem arises if an impact or cov-
erage indicator were to be added on human rights.
Work done to develop numerous human rights im-
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pact indicators by the Office of the United Nations
High Commissioner for Human Rights created
more options than could be applied systematically
for HIV, TB, and malaria. Another option is to use a
global impact indicator to measure discrimination
against people living with HIV in countries receiv-
ing aid. However, this would create new problems.
First, the USs100,000 legal aid program in our
example would be too small to make a measurable
impact on national discrimination. Second, in most
countries there is no mechanism in place to track
medical discrimination against people living with
HIV, so that would have to be funded and estab-
lished as well. (UN treaty bodies, which do monitor
discrimination in the right to health, are not in the
business of measuring and evaluating small legal aid
programs.) Writing about the Millennium Develop-
ment Goals, Inga Winkler et al. observe:

Given the intense focus on producing the necessary
data for the MDG indicators and showing progress
toward meeting the MDGs, there has been little
incentive to measure what is not in the goals and
to put in place policies and programs to make prog-
ress on other areas of development. The downside
of delivering on what is measured is that there are
fewer incentives to go beyond what is required and
to work on the areas that are not monitored at the
global level

Sally Engle Merry has noted the obvious challenges
involved in governments self-reporting on human
rights indicators.*

As a folklorist and human rights researcher, I
argued internally for using qualitative assessment
for human rights programs. Thus, currently the
Global Fund uses a qualitative approach for the
measurement of human rights. It requires imple-
menters to use “work-plan tracking measures”
(output indicators) to track whether the program
is actually being implemented, complemented by
periodic qualitative evaluations (see Table 2).#

However, developing a set of output indica-
tors and an evaluation plan for a small portion of
a grant is a burdensome task for national health
programs, caught up in the rush to turn approved
concept notes into signed grants within the weeks
allotted them, and with many tasks on their plate.
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In a real-world setting where decision making and
planning happens on a short timeline and based
on quantitative data, a purely qualitative approach
to evaluation, like that currently used to measure
Global Fund human rights programs, actually risks
impeding the scale-up, financing, and evaluation of
human rights programs.

Quantitative indicators, like those used in the
UNAIDS fast-track approach, are a critical part of
health governance. Countries base their national
strategic plans on numerical targets, which are in
turn based on disease impact models. National
AIDS programs report annually on progress against
the targets to UNAIDS, reports that are published
on the UNAIDS website. The same data is used to
report on progress to Global Fund grant managers.
As countries meet their targets, they are able to
access new tranches of Global Fund funding.

Health donors such as the Global Fund are de-
veloping new approaches to the M&E of programs
such as health system strengthening, human rights,
and community systems strengthening. As Merry
and others have noted, quantitative indicators
used in global governance may sometimes leave
out critical factors.*> Using statistical models and
epidemiological data, disease impact models aim to
measure and predict how many people will contract
a virus, how quickly they will contract it, and how
various interventions may “bend the curve” or con-
trol the epidemic. But they do not currently factor
in analysis of real-world factors—such as human
rights abuses, gender inequality, and corruption.

Qualitative analysis and the voices of people
living with and affected by HIV, TB, and malaria
are essential to understanding how health programs
work, or fail to, in practice. The following section
suggests avenues that may be worth exploring in
the future to integrate human rights analyses into
disease impact modeling in order to make those
models, and the targets set by UN and other global
health agencies, more reflective of reality.

Incorporating “the negative case” into disease
impact modeling

One avenue is to integrate quantitative research

documenting the negative impact that human
rights abuses have on health services into disease
impact modeling.

For instance, it has been well documented
that police use of condoms as evidence of prosti-
tution discourages thousands, if not millions, of
sex workers from carrying and using them.* How
many condoms procured with international health
financing are sitting on shelves unused as a result
of these policies, and what are these policies costing
the global AIDS response? How many more lives
would be saved if the laws and policies on condoms
as evidence were changed?

These are questions with quantitative an-
swers. Sheree Schwartz et al.’s work quantifying the
real-time effect that Nigeria’s same-sex prohibition
law has on HIV prevention and treatment services
among a cohort of men who have sex with men and
Robert E. Booth et al’s quantification of the impact
of abusive law enforcement practices on HIV infec-
tion among people who inject drugs show ways to
answer them. These approaches to quantifying the
impact of human rights could be replicated for other
Global Fund-financed commodities and services.**

In a Lancet special issue on sex workers, Kate
Shannon et al. go a step further to model the impact
of police abuse, criminalization, and other rights
abuses on access to HIV services. The study found
that the decriminalization of sex work could have a
significant effect on HIV, “averting 33-46% of inci-
dent infections in the next decade.™ The article lists
other structural factors and associated negative or
positive link to HIV infection and condom use.*
Drawing on the studies by Schwartz, Booth, Shan-
non, and others, it should be possible—and indeed,
the Global Fund is now exploring this possibility—
to similarly model the impact of human rights laws
and policies on health interventions (such as con-
dom distribution, the provision of antiretroviral
treatment, and HIV testing). When countries set
out to write their national strategic plans or hold
a country dialogue, they could then consider two
scenarios: the impact on the epidemic they hope to
have given their current laws, and the impact they
could have if these laws were changed.
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Monitoring and measuring “the positive case”

In many countries, law reform is not feasible be-
cause of the current political climate; or the laws
are less of a problem than the ways they are imple-
mented in practice. In those cases, the challenge is
to measure the risk mitigation offered by other hu-
man rights interventions, such as legal aid services,
legal literacy, and human rights training for police
and health care workers. As Flavia Bustreo et al.
note, programs that are shaped by and aligned with
human rights standards can have positive impacts
on health.¥

Consultation and qualitative research done
in partnership with affected communities is
beginning to identify which human rights pro-
grams might have a positive impact on specific
global health indicators. For instance, access to
legal literacy training may positively correlate
with the percentage of men who have sex with
men who take an HIV test and return to get their
results; access to legal aid as part of palliative
care may be linked to improved adherence to
antiretroviral treatment.

Along these lines, some scholars are beginning
to conduct research to set more quantitative mea-
sures on health-related human rights programs,
which in turn could eventually enable modeling
of the impact of human rights programs on health
services for specific subpopulations who use them.
Based on this, countries entering the national plan-
ning process could consider a third scenario: the
impact on disease outcomes if legal aid, legal liter-
acy, or other human rights programs are funded.

This research could eventually facilitate
analysis of the cost-effectiveness of human rights
programs in the health response. For example,
STAR (socio-technical allocation of resources) is
an approach that facilitates resource allocation for
health by bringing “individuals or groups, faced
with a set of options, to systematically rank their
preferences using a range of different criteria,” in-
cluding evidence of impact, cost of the programs,
number of people reached, and other qualitative
priorities agreed on and weighted by the group.
Mara Airoldi notes that this approach can be used
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to facilitate a collective decision to allocate more
funding to community-based health interven-
tions.** While STAR does not currently include
human rights analysis, approaches like this could
help put country-level stakeholder consultations
that lead to developing national strategic plans, re-
source allocation, and funding requests on a more
structured, transparent, and accountable footing.*
As Ferguson notes, technical solutions like
these may not work to solve problems that are
fundamentally located in political, economic, and
social inequalities>® But they could help create a
more rational foundation for prioritization and
evidence-based decision making in stakeholder
consultations. These consultations, aligned with
an HRBA, should be a standard part of planning
for development aid at all international financing
institutions, as they now are at the Global Fund.

Conclusion

The UNAIDS and WHO global targets for “ending
epidemics” offer visions that can mobilize global re-
sources for urgently needed biomedical programs.
However, they fail to take account of real-world
obstacles, including laws and abuses that impede
access to those services.

In the future, a systematic country-by-country
analysis of punitive laws and other human rights
abuses that will affect the performance of health
services may be developed by UN agencies for
countries that receive international health aid. A
quantitative analysis of human rights risks should
be integrated into national and global modeling
and target-setting for the health response. Devel-
oping these technical tools would not solve all the
human rights problems that impede access to HIV,
TB, and malaria programs, and it should not serve
as a substitute for consultation with stakeholders;
but it could provide a more rational starting point
for the consultation and prioritization of limited
resources. The rollout of the new UNAIDS strate-
gy for 2016-2021 offers an opportunity to put this
work into action.
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