
Abstract 

The establishment of the International Criminal Tribunal for the former 
Yugoslavia reflects the human rights idea that there can be no justice 
without truth and that notions of justice must inform the process of ex- 
tracting some truth from the many stories, myths and lies that have been 
told about "ethnic cleansing. " This article uses a three-pronged approach 
to combine the normative framework of human rights with the practi- 
ca], quantitative methods of public health. This approach provides pow- 
erful mechanisms for establishing truth and accountability for ethnic 
cleansing. First, clinical and forensic evidence is critical in documenting 
when and whether ethnic cleansing actually occurred. Second, public 
health methodology can be brought to bear to define both the nature of 
the legally cognizable crimes committed and the nature of the harms 
ensuing from those crimes. Third, public health tools can help reinforce 
conceptions of individual responsibility and identity formation that re- 
fute the premises of ethnic cleansing and which are essential to the fu- 
ture of the Tribunal and to international human rights law in general. 

La cr?ation du Tribunal International pour l'ex-Yougoslavie illustre le 
principe humanitaire fond? sur l'id?e qu'il ne peut y avoir de justice sans 
v?rit? et que les notions de justice doivent etre ? la base de la recherche 
de la v?rit? dans le d?dale de r?cits, de mythes et de mensonges qui ont 
circul? ? propos du "nettoyage ethnique." Cet article applique une 
d?marche en trois volets ? l'analyze de l'association entre l'approche nor- 
mative des droits de l'homme et celle, pratique et quantitative, de la 
sant? publique. Cette d?marche apporte des m?canismes puissants dans 
la recherche de la v?rit? et de la responsabilit? du nettoyage ethnique. 
Premi?remen t, les donn?es cliniques et anatomopa thologiques apportent 
des ?l?ments essentiels pour d?terminer si un nettoyage ethnique a eu 
lieu, et si tel est le cas, ? quel moment. Deuxi?mement, la m?thodologie 
de la sant? publique permet de d?terminer la nature des crimes punis par 
la loi ainsi que celle des maux qui en d?coulent. Troisi?mement, les outils 
utilis?s en sant? publique peuvent aider ? cr?er et ? renforcer les con- 
cepts de la responsabilit? individuelle et de la formation identitaire qui 
r?cusent les bases id?ologiques du nettoyage ethnique, constituant ainsi 
une base essentielle pour l'avenir du Tribunal et de la loi internationale 
sur les droits de l'homme en g?n?ral. 

El establecimiento del Tribunal Criminal Internacional para la antigua 
Yugoslavia refleja la idea emanando de los derechos humanos segun la 
cual 11o puede haber justicia sin verdad y las nociones de justicia deben 
influenciar el proceso de extraer alguna verdad de la cantidad de relatos, 
mitos y mentiras que se han circulado acerca de la "purificaci?n ?tnica. " 
Este articulo empley un infoque tripartito para combinar el marco 
normativo de los derechos humanos con los m?todos pr?cticos 
cuantitativos de la salud piublica. Este enfoque provee mecanismos 
poderosos para establecer la verdad de y la responsabilidad por la 
purificaci?n ?tnica. Primero, la evidencia clinica y forense es critica en 
documentar cuando y si es que la purificaci?n ?tnica actualmente ocurrio. 
Segundo, la metodologia de la salud piublica puede usarse para definir la 
naturaleza de los crimines legalmente reconocidos igual que la naturaleza 
del dafio causado por esos crimenes. Tercero, las t?cnicas de la salud 
publica pueden ayudar a reforzar las concepciones de la responsabilidad 
individual y la formaci?n de identidad que rechazan las premisas de la 
purificaci?n ?tnica y las cuales son esenciales para el futuro del Tribunal 
Criminal Internacional y los derechos humanos internacionales en gen- 
eral. 
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I refuse to accept the idea that mankind is so tragi- 
cally bound to the starless midnight of racism and war that 
the bright daybreak of peace and brotherhood can never 
become a reality.... I believe that even amid today's mortar 
bursts and whining bullets, there is still hope for a brighter 
tomorrow. I believe that wounded justice, lying prostrate 
on the blood-flowing streets of our nations can be lifted 
from this dust of shame to reign supreme among the chil- 
dren of man. 

Martin Luther King, Jr., Nobel Peace Prize 
Acceptance Address, December 1964 

L embracing the idea that human beings possess in- 
alienable rights by virtue of their unique capacities of reason 
and conscience, international human rights instruments re- 
flect a rationalist and fundamentally modernist philosophy.1 
Indeed, human rights may be the last modernist social move- 
ment in an increasingly post-modern world in which post- 
Cold War promises of a New World Order have too often be- 
come phantasmagoric refractions of nightmarish disorder and 
mass dystopias. Part, if not the core, of the modernist under- 
pinnings of human rights is an unwavering belief in the ex- 
istence of an ascertainable truth that cannot be decoupled 
from justice. 

Even though the world has been hearing and seeing im- 
ages of the practice of "ethnic cleansing" for nearly five years, 
nowhere more than the former Yugoslavia is there a greater 
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challenge to the possibility for uncovering or constructing a 
just truth, let alone one that can coexist with peace.2 Along 
with ground combat, a war of words and information has been 
and continues to be waged in the that region, through which 
stories, histories and myths have been conflated, intertwined 
and fragmented. This has left many analysts and observers to 
wonder whether the world is caught in a dialectic of enlight- 
enment and denial-a labyrinth of mirrors-in which the rev- 
elation of enlightenment itself becomes myth.3 

Establishment of the International Criminal Tribunal 
(the "International Tribunal" or "Tribunal") for the former 
Yugoslavia reflects the human rights movement's commit- 
ment to the idea that not only can there not be justice with- 
out truth, but also that notions of justice must inform the 
process of extracting truth from the many stories, myths, and 
lies that have been told about ethnic cleansing. The way in 
which the Tribunal conducts its work will be critical not only 
to revealing that truth-or, more accurately, the many 
truths-but also to legitimating the premises upon which in- 
ternational humanitarian and human rights law rest. 

As a field emerging from its own social movement, pub- 
lic health shares the human rights movement's faith in the 
possibility of progressive improvement of the human condi- 
tion. As a field drawing together various medical and scien- 
tific disciplines, public health brings to bear pragmatic strat- 
egies for identification and characterization of truth. This 
article argues that infusing the normative analysis of human 
rights with the practical, quantitative methods of public 
health can potentially provide the most powerful mechanism 
for establishing truth and concomitant accountability for eth- 
nic cleansing. But just as claims to truth asserted by human 
rights principles remain in the realm of empty rumor with- 
out the substantive evidence that public health can provide, 
the methods of public health require the framework of hu- 
man rights (in which the premises of ethnic cleansing are 
construed as pathological) in order to fulfill their underlying 
promise. 

In the context of the Tribunal's work, this article sug- 
gests that there are three dimensions to the relation between 
public health and human rights in the construction of truth. 
First, most attention has been paid to the use of clinical and 
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forensic evidence in documenting abuses, in showing whether 
something-something awful labeled ethnic cleansing and 
now being denied and covered up-actually occurred. Sec- 
ond, public health has a larger role to play in the Tribunal's 
work, in that its methodology can show us what happened 
and what ethnic cleansing means. Specifically, epidemiol- 
ogy-with its strategies for systematic collection, consolida- 
tion, and evaluation of relevant data-can help define a given 
violation as a crime cognizable under international humani- 
tarian law, as well as the nature and scope of the harm ensu- 
ing from that crime. Third, using the normative understand- 
ing of the human condition provided by human rights, pub- 
lic health methods can be used to answer the largest ques- 
tion of all: how could the ethnic cleansing have occurred? In 
so doing, the combination of human rights concepts and pub- 
lic health tools may point us toward comprehending the pre- 
mises of ethnic cleansing in the former Yugoslavia and eth- 
nic strife in general. 

1. Discovering Truths 
For the first time since the Nuremberg and Far East tri- 

als following World War II, in February 1993 the United Na- 
tions Security Council (the "Security Council") agreed to es- 
tablish an international tribunal to investigate and prosecute 
war crimes committed in the former Yugoslavia; the 
Tribunal's statute was adopted in May of that year.4 Signifi- 
cantly, the Tribunal was established not pursuant to a sepa- 
rate convention but directly under Chapter VII of the United 
Nations Charter (the "UN Charter" or "Charter"), which is 
also used to authorize peacekeeping missions. Consequently, 
the Tribunal's creation was not a question of voluntary ac- 
cession to jurisdiction but rather part of Charter-based law. 
Further, the connection between accountability and justice, 
on one hand, and peace and international stability, on the 
other, was established from the outset. In fact, the Secretary 
General's report, adopted by the Security Council together 
with the Tribunal's statute, announced as its purpose, to "con- 
tribute to the restoration and maintenance of peace."5 By 
characterizing the Tribunal in this way, the Security Council 
explicitly rejected the view that attempting to hold violators 
of international humanitarian law individually accountable 
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might intensify the fighting of warring factions. Indeed, the 
Secretary General's report implicitly accepts the notion that 
accountability may act as a deterrent even in ongoing con- 
flict.6 

That two-fold purpose-the retributive justice notion of 
accountability and punishment, together with the deterrence 
of future international outlaws-has been keenly reflected 
in the documentation work that public health professionals 
have already contributed to the work of the Tribunal. Physi- 
cians and forensic prof essionals have been devoted largely to 
gathering evidence of human rights violations and in point- 
ing out the differences between international human rights 
and humanitarian law, as codified in international human 
rights instruments and the 1949 Geneva Conventions respec- 
tively, and the practice of ethnic cleansing, as evidenced by 
battered bodies and broken corpses. In short, health profes- 
sionals have been summoned to the former Yugoslavia to pro- 
vide the basis-both through forensic and clinical examina- 
tions-upon which to choose between two competing truths: 
either to confirm or to deny the claims of ethnic cleansing. 
The forensic or clinical evidence is either found or is not. 
The focus is always on the study of concrete, observable evi- 
dence and irrefutable facts. 

A. Forensic Evidence 
To this day, thousands of people remain missing or un- 

accounted for around the former UN "safe haven" of 
Srebrenica in Eastern Bosnia, overtaken by Bosnian Serb forces 
in July 1995, as well as in other parts of Bosnia-Herzegovina. 
Indeed, the practice of ethnic cleansing in the former Yugo- 
slavia has, according to conservative estimates resulted in 
several thousand disappeared people.7 Forced disappearance 
is perhaps the ultimate eradication of truth, in that it simul- 
taneously negates both the life and death of a human being, 
thereby denying relatives and friends of the disappeared even 
the possibility for grief.8 In the face of this phenomenon, fo- 
rensics has proven one of the most effective means of recu- 
perating the truths eradicated by disappearances. As a foren- 
sic anthropologist noted: "When we put the bones together, 
it's a person with a story to tell, no longer a jumble of 
bones...Our mission is to get the truth."9 Indeed, excavation 
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of mass graves by international teams of forensic anthropolo- 
gists and pathologists, who meticulously reconstruct shat- 
tered bones and skulls and record marks left by massacres, 
has already provided invaluable evidence for the Tribunal.'0 

Investigation of mass graves usually involves fastidious 
removal of small and fragile items such as teeth, bullets, and 
scraps of cloth from the bodies. When excavations are done 
properly these clues can identify the types of victims: eld- 
erly, women, children, or infants. This evidence can also de- 
termine the cause of death, or at least indicate whether the 
victims died in combat, which is often the allegation of ac- 
cused perpetrators."1 Careful documentation of execution- 
style bullet wounds and bodies lined up in mass graves pro- 
vides evidence of systematic murder that is impossible to 
refute. Analyzing the remains of plants and insects found in 
the graves then helps to establish a time of death. 

Other forensic work must be performed in a laboratory, 
where the skeleton is examined and any dental and medical 
x-rays taken before death can be compared with those taken 
after death. DNA is then placed under a microscope for more 
precise personal identification. Discussing this innovative 
work, pathologist Dr. Robert Kirschner, who has lead teams 
of pathologists in Rwanda and the former Yugoslavia on be- 
half of the Boston-based nongovernmental organization Phy- 
sicians for Human Rights (PHR), explains that until forensic 
work was introduced, virtually all human rights work "in- 
volved witness statement and testimony [which] while pow- 
erful, are subject to another person saying 'it didn't happen 
that way' or 'this person isn't telling the truth.' What we 
showed... is that you could provide physical, irrefutable evi- 
dence of what has happened to someone. ''2 

In practice what happens is that witnesses identify the 
site of a potential mass grave and pathologists, archaeolo- 
gists and anthropologists proceed to exhume bodies. For ex- 
ample, Kirschner and Kari Hannibal of PHR recount the story 
of the Vukovar excavation in Croatia: 

When Vukovar was under siege by Serbian forces, it 
was agreed that some 420 Croatian patients at the hospital 
wouldl be evacuated to Croatian-held territory.... Witnesses 
saw the patients being taken away from the hospital by 
Serbian soldiers and transported to a garage in Ovcara where 
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they were beaten. They also saw vans loaded with about 20 
patients each being driven away from the garage and re- 
turning 15 to 20 minutes later empty. Investigators of the 
fate of patients at this hospital had a list of 180 Croatian 
patients and 30 staff members who were in the hospital at 
the time and who were unaccounted for.'3 

Kirschner and Hannibal go on to detail how a prelimi- 
nary investigation of the grave site in December 1992 deter- 
mined that a mass execution had taken place, with up to 200 
bodies buried there: "The pattern of spent metal casings of 
machine gun bullets and the location of the bodies revealed 
how the executions had been carried out."''4 Over the course 
of the next three years, PHR sent (and will continue to send) 
teams of forensic scientists to the Croatian site to excavate 
the grave and to identify the victims as patients from the 
Vukovar Hospital. 

A great risk to forensic work in particular is the destruc- 
tion of the evidence. For example, as in many conflicts, after 
the existence of a particular concentration camp or mass grave 
became known to international investigators, those respon- 
sible have attempted to destroy the evidence. The Vukovar 
grave site was first discovered in October 1992; the site was 
first guarded by Russian soldiers attached to the United Na- 
tions Protection Forces, and subsequently by soldiers from 
the Implementation Forces.'5 Kirschner recalls an unfortu- 
nate incident in Bosnia in 1993: "After much touch-and-go 
negotiation between the warring factions, the UN had re- 
ceived approval for the exhumation... which is in UN-con- 
trolled territory but surrounded by Serbian strongholds. The 
digging never began. At the last minute, the Serbian govern- 
ment pulled back on the agreement and threatened physical 
force if we continued...so we couldn't do that exhumation."'6 
The converse of that danger, however, is that this truth-find- 
ing is indeed the most objective work that health profession- 
als can perform because "the truth" is literally evidenced by 
bones and bodies. That is, once access has been provided, fo- 
rensic documentation can provide per se evidence of an abuse 
or atrocity. 
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B. Clinical Documentation 
Not all medical documentation done on behalf of the 

Tribunal, or independently by NGOs, has been forensic. In- 
deed, the ability of medical professionals to provide virtually 
irrefutable indicia of violations that have resulted from eth- 
nic cleansing has been widely espoused in the former Yugo- 
slavia. For example, Jeffrey Sonis and Thomas Crane argue 
that physicians are "uniquely capable of collecting physical 
evidence of abuse through physical examination, laboratory 
testing, and collection of specimens for pathological exami- 
nation. Physical evidence of abuse is much harder to refute 
than even the best verbal testimony."'7 Again, there is the 
sense that clinical documentation provides objective truth 
in the midst of the difficult and controversial situations in 
which abuses of human rights occur. 

A prominent example of the use of clinical documenta- 
tion in conflict in the former Yugoslavia exists in the impor- 
tant recognition of rape as a crime of war. An enormous 
amount of energy has been devoted to documentation of rape 
in the Bosnian Serb concentration camps. Swiss and Giller 
have noted that, in conjunction with this effort, health pro- 
fessionals are in a "unique position to recognize and docu- 
ment individual incidents of rape in war [and it is] important 
for health workers to be aware of common physical findings 
following rape, such as signs of violence to the 
genitalia... bruising on the arms and chest, and other evidence 
of the use of force.....'.8 Thus, physicians and health profes- 
sionals more broadly can bring to bear their experience in 
diagnosis to provide evidence that is more compelling than 
anecdotal accounts traditionally used by human rights fact- 
finders attesting that abuses, such as rape, occurred. 

With respect to rape in particular, Swiss and Giller ar- 
gue that methods developed in criminal prosecutions in the 
United States can be used to provide the same sort of irrefut- 
able evidence of violations as the forensic work provides of 
murder: 

In countries at war, for women who are able to seek 
gynecologic help within a day or two of being raped (al- 
though most do not or are not able to), sperm collected 
from the genital tract could be dried on a microscope slide 
and stored for later analysis. For those women who become 
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pregnant as a result of rape, placental tissue (following abor- 
tions or delivery) could De frozen and preserved for uture 
testing.... Matching of DNA or human lymphocyte anti- 
gen protein markers from such specimens can help deter- 
mine paternity even many years later, using blood samples 
or hair follicles from the alleged perpetrator.19 

While perhaps somewhat utopian in their assessment of 
the resources and abilities of health workers to operate in 
times and zones of conflict, Swiss and Giller make it clear 
that medical documentation of the immediate physical 
sequelae of rape can be an important part of documenting 
one form of violation that has constituted the practice of eth- 
nic cleansing in the former Yugoslavia. 

In sum, the focus of the health work done in the conflict 
and immediate post-conflict of the former Yugoslavia has been 
devoted to the question of whether alleged abuses such as 
murder and rape actually occurred and in practice, to sub- 
stantiate the instances in which tliey did occur. Inherently 
ex post facto, this documentation work has the dual aim of 
providing a basis for accountability and justice, and of deter- 
ring others who believe that such atrocities can go undetec- 
ted. Indeed, the theory behind much forensic work is that 
even when physicians or health professionals cannot heal, 
they must maintain respect for the dead in order to have re- 
spect for the living. In both the documentation of deaths 
through forensic evidence and the documentation of clinical 
sequelae of aspects of ethnic cleansing, finding "the truth" 
has been constructed as a matter of choosing between dichoto- 
mous realities. 

II. Defining Truths 
As critical as the forensic and clinical documentation of 

abuses are to the work of the Tribunal, documentation can- 
not tell the whole story of what happened in the former Yu- 
goslavia or of the policy known euphemistically as ethnic 
cleansing. That is, in addition to uncovering the manifesta- 
tions of the abuses, there is a need to interpret the meaning 
of that physical evidence. A Bosnian friend of mine who 
worked as an emergency medicine doctor with the Institute 
of Public Health in Sarajevo while it was under siege asks me 
often, "why do they call it ethnic cleansing? What Karadzic, 
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Mladic, Milosevic did-that was genocide.... "20 Language is 
the medium through which reality is created. Far from being 
a semantic matter, what an act or event is called determines 
what it is. The corollary of that insight is that one who has 
the power to name what an act or event is has the power to 
define it. Thus, there is a need to define both the nature of 
the injury manifested most immediately in certain physical 
sequelae, and to define the crime within the framework of 
international human rights and humanitarian law. 

The practice of ethnic cleansing, while ill-defined by the 
media and in general discourse, has generally been deemed 
by scholars and commentators to include harassment, dis- 
crimination, beatings, torture, summary executions, expul- 
sion, forced crossing of the lines between combatants, intimi- 
dation, destruction of secular and religious property, mass 
and systematic rape, arbitrary arrests and executions, delib- 
erate military attacks on civilians and civilian property, uses 
of siege, and cutting off essential supplies destined for civil- 
ian populations.21 But ethnic cleansing is not a cognizable 
act or event under international law. Theodor Meron writes, 
"Many of these methods [of ethnic cleansing] considered in 
isolation, constitute a war crime or a grave breach. Consid- 
ered as a cluster of violations, these practices also constitute 
crimes against humanity and perhaps also crimes under the 
Genocide Convention."22 

Although clearly a less neutral role for public health pro- 
fessionals than the recording of sequelae of abuses, I argue 
that the way violations of human dignity are prosecuted 
through the intricate maze of international norms and pro- 
cedures makes it imperative that public health tools be sum- 
moned to define certain critical factors: first, the crime with 
which the perpetrators are charged, and second, the nature of 
the violation of human dignity that underlies the crime. That 
is, viewing the health consequences of ethnic cleansing as 
pathology permits the use of epidemiology to quantify the 
occurrence of that pathology in a systematic fashion, a method 
less subject to political manipulation than anecdotal argu- 
ment.23 Moreover, the ability of public health strategies-as 
opposed to pure clinical practice-to take into account the 
psycho-social and explicitly societal dimensions of the pa- 
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thologies induced by ethnic cleansing, are indispensable to 
an understanding of the nature of the injury, as well as to 
facilitate healing. 

A. Defining the Crime 
The Tribunal's jurisdiction includes war crimes, crimes 

against humanity, and genocide (which is often construed as 
a particular form of crime against humanity). The importance 
of how a crime is defined cannot be overestimated because of 
the constraints on situations in which perpetrators can be 
held accountable, where jurisdiction can be established and 
the precedential value of a culpability finding.24 In the first 
instance, war crimes, which are governed by humanitarian 
law, apply principally to international wars. For example, the 
1907 Fourth Hague Convention, which provided the basis for 
the post-World War II prosecutions, the "grave breaches" pro- 
visions of the Geneva Conventions and of Protocol I apply 
only to international conflicts between sovereign states.25 By 
enumerating the offenses of grave breaches of the Geneva 
Conventions and the violations of the laws or customs of 
war, in Articles II and III of the Tribunal's statute, the Secu- 
rity Council implicitly characterized at least part of the con- 
flict in the former Yugoslavia as international. 

Although the morality and even the health consequences 
of the actions may be the same, it is nevertheless critical 
from a legal standpoint to understand the significance of the 
distinction.26 Grave breaches and crimes against humanity 
give rise to so-called "universal jurisdiction," which permits 
any state to prosecute a suspect.7 Moreover, violations com- 
mitted before or after the full-scale conflict are not subject to 
the "grave breaches" provisions or to international humani- 
tarian law at all and would have to be prosecuted as crimes 
against humanity in order to give rise to universal jurisdic- 
tion. Given the impossibility of apprehending and prosecut- 
ing all of the perpetrators of ethnic cleansing, it is clearly 
desirable to characterize the charges as those giving rise to 
universal jurisdiction.28 

Furthermore, assuming that facts support such prosecu- 
tion, there is tremendous precedential as well as symbolic 
value to demonstrating that acts implicated in ethnic cleans- 
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ing constitute "crimes against humanity"-and as such, af- 
front and threaten human dignity everywhere, as opposed to 
being just isolated abuses or breaches of the laws and cus- 
toms of war. Indeed, in consideration of their special signifi- 
cance, crimes against humanity are considered jus cogens, or 
peremptory norms, of international law.29 "Crimes against 
humanity" were first defined in Article VI of the Nuremberg 
Charter as: "murder, extermination, enslavement, deporta- 
tion and other inhumane acts committed against any civil- 
ian population, before or during war, or persecution on po- 
litical, racial or religious grounds.. .whether or not in viola- 
tion of the domestic law of the country where perpetrated."30 
Article V of the Tribunal's statute explicitly adds imprison- 
ment, torture and rape. The Nuremberg jurisprudence sug- 
gests that war crimes if committed in a widespread, system- 
atic manner on political, racial, or religious grounds may also 
amount to crimes against humanity.3' Conversely however, 
proof of systematic governmental planning of alleged acts has 
been deemed a necessary element of crimes against human- 
ity, which therefore makes them more difficult to establish 
than war crimes.32 Meron observes, "The acquisition of facts 
supporting policy planning, mass character and command re- 
sponsibility may present evidentiary hurdles to possible pros- 
ecutions [for crimes against humanity]. "33 

Thus, returning to the example of rape, the second di- 
mension of the truth-seeking collaboration between public 
health and human rights involves a determination of whether 
the rapes were carried out as individual acts, war crimes, or 
even as part of a systematic policy of ethnic cleansing that 
would give rise to culpability for crimes against humanity. 
Rape was neither mentioned in the Nuremberg Charter nor 
was it prosecuted in Nuremberg as a war crime under cus- 
tomary international law.34 Nevertheless, rape was prosecuted 
in Tokyo as a war crime and, even more to the point, the 
International Committee of the Red Cross has specifically 
declared that the grave breach of "willfully causing great suf- 
fering or serious injury to body or health" under Article 147 
of the Fourth Geneva Convention covers rape.35 Meron sug- 
gests that in addition to evidence of rape as a war crime, rape 
could be prosecuted as a crime against humanity: "That the 
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practice of rape has been deliberate, massive and egregious, 
particularly in Bosnia-Herzegovina, is amply demonstrated.... 
The Special Rapporteur appointed by the UN Commission 
on Human Rights, Tadeusz Mazowiecki, noted the role of 
rape as a method of ethnic cleansing 'intended to humiliate, 
shame, degrade and terrify the entire ethnic group'."36 

Yet, precisely because evidence of the systematic use of 
rape as a method of ethnic cleansing has been widely dis- 
puted, it is essential for the legitimacy of the prosecutions to 
use the methods of epidemiology to establish the true dimen- 
sions of the practice. Swiss and Giller note that "when the 
media first focused attention on the rapes in Bosnia, published 
estimates of the number of rape survivors fluctuated widely 
from 10,000 to 60,000. In most instances there appeared to 
be no method for arriving at the stated figures.... Unsubstan- 
tiated claims risk creating questions about the credibility of 
the numbers themselves and the scale of human rights viola- 
tions against women in general."37 It is essential for the le- 
gitimacy of the Tribunal's prosecutions as well as for the de- 
velopment of a body of internal criminal law that the truth- 
meaning valid numbers-be ascertained from amidst the pro- 
paganda for which rape statistics have been used in the former 
Yugoslavia.38 

The use of epidemiologic methods to document the dis- 
tribution of disease and identify clusters of unusual data are 
uniquely useful in establishing the extent and scale of rape- 
or any other abuse that is part of ethnic cleansing-as either 
a series of individual events or as a crime against humanity. 
Swiss and Giller argue that "Using a public health approach, 
medical personnel can help provide evidence of the scale of 
these abuses. "39 For example, based on the use of 
epidemiologic methods and statistical modeling, Swiss and 
Giller estimated that "Based on the assumption that one per- 
cent of acts of unprotected intercourse result in pregnancy, 
the identification of 119 pregnancies, therefore, represents 
some 11,900 rapes."40 As opposed to human rights workers 
who are unaccustomed to (and even uncomfortable with) 
quantifying violations, public health professionals are 
uniquely attuned to the need to consider bias in reporting, 
selection, and diagnostic criteria and to keep in mind strict 
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definitional standards in order to establish valid statistical 
conclusions.4I For example, Swiss and Giller detected a gen- 
eral problem of under-reporting coupled with potential over- 
reporting by women who had suffered multiple rapes.42 They 
clarify that "the goal is not to come up with an exact num- 
ber, which is impossible, but rather to use medical data to 
suggest a scale of violations that cannot be determined from 
individual testimonies alone."43 That is, evidence of a sys- 
tematic pattern-which is the critical factor in determining 
whether rape constituted part of a crime against humanity- 
is revealed more by the magnitude and extent of violations 
than by precise figures. 

Genocide is even more difficult to prove than the gen- 
eral category of crimes against humanity because it involves 
the intent to destroy in whole or in part a national, ethnic, 
racial, or religious group as such.44 That is, even the mass 
scale of violations is insufficient to demonstrate genocide; 
the calculated intent to destroy an ethnic or religious group 
as such must be proven. The Genocide Convention, which is 
incorporated into and expanded upon in Article IV of the 
Tribunal's statute, defines this to include "killing members 
of the group.. .causing serious bodily or mental harm to mem- 
bers of the group," and "deliberately inflicting on the group 
conditions of life calculated to bring about its physical de- 
struction in whole or in part."45 Meron argues that "The vio- 
lence in the former Yugoslavia targeted against religious or 
ethnic groups, especially in cases of mass killing or ethnic 
cleansing, gives rise to a strong case for genocide. "46 Never- 
theless, given the unparalleled gravity of the charge of geno- 
cide, it becomes even more essential for the legitimacy of the 
Tribunal's process as well as the substantive human rights 
law of the Genocide Convention that allegations of genocide 
be substantiated as credibly and thoroughly as possible. 

Again, it is the tools of epidemiology that can be used to 
interpret the numbers and the distribution of killings based 
upon the forensic evidence and witness testimonies in order 
to demonstrate the calculated attempt to destroy an ethnic 
group as such. Indeed, as "the study of the distribution and 
determinants of disease frequency in human populations," 
epidemiology is based on the premise that human pathology 
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does not occur at random, and that pathologies have both 
causal and preventative factors that are discernible through 
systematic investigation of different populations or subpopu- 
lations in different places or at different times.47 Thus, public 
health methodology can be used to place a framework of in- 
terpretation around the evidence provided by witness testi- 
monies and forensic work, which only offer evidence that 
the killings had indeed occurred. 

B. Defining the Harm 
If public health methods can be used to ascertain and 

document the scale of atrocities involved in ethnic cleansing 
in order to demonstrate a systematic aspect of their commis- 
sion, the same skills can be used to probe more deeply into 
the nature of the harm. In this view, both the immediate 
physical sequelae of ethnic cleansing and its long-term health 
consequences constitute violations of dignity and rights. As 
opposed to clinical recording of sequelae, a public health per- 
spective can bring to bear an understanding of the impact of 
the cluster of violations known as "ethnic cleansing" on the 
individual over the long term as well as on communities. 

The population-based effects of war crimes, and ethnic 
cleansing in particular, have received little attention by ei- 
ther the human rights or the medical communities. For ex- 
ample, with respect to rape, Swiss and Giller note, "Despite 
the fact that rape has always been part of war, little is known 
about its scale, the circumstances that provoke or aggravate 
it, or how to prevent it. We know even less about how women 
heal after the trauma of rape in war and how rape affects the 
communities in which they live."48 Clearly, much of the 
analysis needs to be contextual and sensitive to the relation 
between perpetrators and victims. For instance, Swiss and 
Giller have documented how in the former Yugoslavia, "doz- 
ens of testimonies have revealed that many women knew 
the names of and often knew personally, the men who raped 
them."49 But once again, the methods of public health are 
ideally suited to attempt to systematically consider and com- 
pare across situations how rape in war disrupts-and indeed 
is used in ethnic cleansing to disrupt-not only individual 
but also social and community bonds.50 Thus, the harm done 
by rape goes far beyond the bruising, lacerations, and other 

72 vol. 2 No. 1 



physical sequelae-the victim's entire affective universe can 
be destroyed. Public health studies in combination with the 
framework of human rights might be used to redefine the 
nature of victimization in terms of the family and commu- 
nity, which in turn can create new, non-biomedical paradigms 
for treatment and healing.5' 

Such an analysis is equally applicable to the psychiatric 
health consequences of ethnic cleansing. For example, Weine 
et al, argue that "The psychiatric sequelae of ethnic cleans- 
ing include not only traumatic stress symptoms but also re- 
sponses to the mutilation of identity and core relationships."52 
Mollica and Yael Caspi-Yavin are even more explicit: 

The outer and inner worlds of many of these survi- 
vors of genocidal trauma have been shattered. Mass destruc- 
tion of a community that historically took pride in being a 
good example of coexistence and tolerance of ethnic and 
religious differences-a multiethnic community-leaves 
the individual bereft of a sense of identity and belonging.53 

It is significant that the terms Mollica and Caspi-Yavin 
employ suggest that the full nature of the health effects of 
ethnic cleansing are not easily translated into the biomedi- 
cal lexicon. 

An immediate implication of this insight is that while 
public health professionals, through use of longitudinal and 
community-based studies as well as empirical evaluations of 
torture and rape, can potentially improve understanding of 
how ethnic cleansing assaults the physical, mental, and so- 
cial well-being of the individual and the community, that 
understanding must be mediated through a conceptual frame- 
work external to the methods of medicine and perhaps to 
conventional public health.54 The normative understanding 
of human dignity that infuses human rights calls for justice 
and truth as part of any healing process and would preclude, 
for example, any strategy that reduces the trauma to affected 
individuals to biochemical imbalances treatable simply with 
medication. Indeed, part of the collaboration of public health 
and human rights in identifying and characterizing the na- 
ture of the harm and encoding potential modes of treatment 
must include examination of the impotence of each to grapple 
with the meaning of the implications of ethnic cleansing in 
isolation from the other. 
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In sum, as Meron argues,"the character and systematic 
nature of some of the atrocities [in the former Yugoslavia], 
especially mass murder and ethnic cleansing, make it im- 
perative that appropriate prosecution be based on crimes 
against humanity and that a precedent be established."55 As 
crucial as the clinical and forensic documentation of events 
or actions is to building cases, it can only begin to tell the 
story of what happened. But in combination with testimo- 
nies and circumstantial evidence, public health expertise in 
quantification of information can provide invaluable support 
in proving the scale and systematic nature of certain abuses, 
such as rape, and thereby defining the nature of the crime 
that occurred for the international community, as well as for 
the Tribunal. Moreover, the delineation of immediate health 
consequences diagnosed by forensic and clinical examinations 
is just the beginning of determining the nature of the under- 
lying injury to human dignity. Public health methods, de- 
signed and implemented through the lens of the core prin- 
ciples of human rights, can and must be used not only to 
determine truth in the dichotomous sense of whether an event 
or crime occurred, but also to define the extent of the harm 
caused from a legal as well as bio-psycho-social standpoint. 

III. Constructing Truths 
Even if all of the perpetrators of crimes against human- 

ity and genocide were miraculously indicted, tried and con- 
victed, the larger question about how the ethnic cleansing 
could have occurred would remain unanswered. Indeed, the 
single most enduring and damaging myth that needs to be 
shattered by the Tribunal's prosecutions is that the ethnic 
cleansing was an inevitable result of ancient hatreds. There 
are two pieces to this myth: first, there are qualities inherent 
to Serbs, Muslims, and Croats that made the ethnic nation- 
alisms inevitable; and second, because of these essential quali- 
ties, that there is a collective guilt on the part of entire eth- 
nic groups. By contrast, in positing that all individuals are 
endowed with faculties of reason and conscience, human 
rights norms reflect a definition of humanity that rejects this 
collective essentialism and demands individual accountabil- 
ity for the exercise or non-exercise of those faculties. 
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Thus, if the second dimension of truth-seeking involves 
defining the nature of the harm in order to place it within a 
legal framework of human rights and humanitarian law, the 
third dimension is about defining the nature of identity. Here, 
instead of a legal framework into which acts of ethnic cleans- 
ing can be placed, human rights norms provide an even more 
fundamental, philosophical framework that determines ques- 
tions about the very nature of accountability and identity. 
Once again, epidemiology can be used to systematize risk 
factors for ethnic conflict in a far more powerful way than 
simply debating sociological or historical theories. Moreover, 
public health perspectives more generally can change the 
paradigm of the inevitable misfortune of ethnic cleansing as 
a simple population exchange gone awry, by thematizing is- 
sues of identity formation and the premises used to construct 
a regime of truth. This is, however, the most politicized and 
difficult of roles for public health prof essionals to play in con- 
junction with the Tribunal's work-precisely because of the 
invisibility of this truth, the creation of which is indistin- 
guishable from the formation of identity itself. Indeed, far 
from the micro-level focus on objective data, public health 
tools would be engaged in the transformation of conscious- 
ness, in constructing a truth that conforms to human rights 
principles of dignity. 

A. Individualizing Guilt and Examining Dehumanization 
As Justice Jackson stated at the Nuremberg Tribunal 50 

years ago, "Crimes against international law are committed 
by men, not by abstract entities, and only by punishing indi- 
viduals who commit such crimes can the provisions of inter- 
national law be enforced."56 By prosecuting individuals in the 
former Yugoslavia, the Tribunal can once again convey the 
message that individuals must be held accountable for their 
actions. To a r?gime of liberal justice, the importance of es- 
tablishing individual accountability for actions cannot be 
overstated. Hannah Arendt reminds us that "where all are 
guilty, no one iS. "51 While Arendt was writing about racism, 
the same reasoning applies even more strongly to ethnicity 
in the former Yugoslavia: "The real rift between black and 
white is not healed by being translated into an even less rec- 
oncilable conflict between collective innocence and collec- 
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tive guilt."58 The converse of the understanding that indi- 
viduals are capable of rational choice and consciousness is 
the recognition that "ethnic groups" do not possess agency 
and "ethnic groups" do not commit war crimes or genocide. 

Merely the act of prosecuting individuals encodes the 
understanding that not every Serb was a camp commander 
as not every Croat was a member of the Ustashe. As David 
Rieff says, "Wars are no simpler than individuals.... Many 
Serbs behaved loyally and honorably toward their Muslim 
and Croat friends. "59 Moreover, individual prosecution of the 
leaders and orchestraters focuses attention not only on the 
crimes committed-for example, on that portion of the vio- 
lence committed by Bosnian Serbs against Muslims-but also 
on the rights of the Serbs themselves. Article 7 of the Uni- 
versal Declaration of Human Rights states: "All are equal 
before the law and are entitled without any discrimination 
to equal protection of the law. All are entitled to equal pro- 
tection against any discrimination in violation of this Decla- 
ration and against any incitement to such discrimination 
[emphasis added]."60 The orders issued by Bosnian Serb com- 
manders to the Serbs leaving Sarajevo suburbs to burn and 
loot as they go is an ongoing violation of this right, in turn 
reflecting a persistent attempt to undermine the possibility 
for a human rights consciousness in the former Yugoslavia. 

If individuals commit acts of barbarism and not peoples, 
public health can help document the ways in which elite 
orchestraters coerce the participation of individuals in the 
violence of ethnic cleansing. For example, Alain Destexhe, 
former Secretary General of M?decins Sans Frontieres, used 
public health methodology implicitly to analyze the geno- 
cide in Rwanda. In the context of Rwanda, Destexhe argued 
persuasively that "A prerequisite of genocide is effective or- 
ganization.''6' The same applies to ethnic cleansing in gen- 
eral. Rieff carefully explains how the ethnic cleansing was 
orchestrated and conducted in Bosnia: 

One common method used was for a group of Serb 
fighters to enter a village, go to a Serb house, and order the 
man living there to come to the house of his Muslim neigh- 
bor. As the other villagers watched he was marched over 
and the Muslim brought out. Then the Serb would be 
handed a Kalashnikov assault rifle or a knife-knives were 
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better-and ordered to kill the Muslim. If he did so, he had 
taken that step across the line the Chetniks had been aim- 
ing for. But if he refused as many did, the solution was 
simple. You shot him on the spot. Then you repeated the 
process with the next Serb householder.62 

Rieff observes that it rarely took more than three house- 
holds before a Serb who had witnessed the previous interac- 
tions agreed to participate. 

Once an individual crossed that line-performing the 
irrevocable act of killing another human being and renounc- 
ing aspiration to membership in civilized society-inhibition 
against the next killing was diminished. Thus, loss of the 
perpetrator's individual identity is dialectically connected to 
the capacity to dehumanize the victim.64 Indeed, the sociolo- 
gist Herbert Kelman defines dehumanization as the denial of 
identity and community, "To accord a person identity is to 
perceive him as an individual, independent and distinguish- 
able from others, capable of making choices. To accord a per- 
son community is to perceive him-along with with one's 
self-as part of an interconnected network of individuals, who 
recognize each other's individuality and respect each other's 
rights."65 The mechanisms of this process of dehumaniza- 
tion remain little understood and largely relegated to the work 
of social scientists. 

While some work has been done by the medical profes- 
sion on the psychological dimensions of torture, public health 
has largely eschewed serious investigation of the mechanisms 
and modes of collective violence.66 Despite the fact that de- 
humanization has clear health consequences and occurs at 
societal levels, the implicit notions of dignity and identity 
that underlie theories of dehumanization have not been eas- 
ily incorporated into the traditional concepts or the largely 
biomedical vocabulary of mainstream public health. It is 
therefore essential to combine public health with the tools 
and framework of human rights in order to harness the power 
of systematic investigation that public health methods bring 
to bear to the question of how ethnic cleansing could occur. 

B. Identity Formation 
Individualizing the guilt for atrocities of ethnic cleans- 

ing and demonstrating that the crimes were not committed 
spontaneously, constitute the first steps toward attacking the 
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myth of the inevitability of ethnic cleansing. In the context 
of the truth-seeking roles of both human rights and public 
health, the study of dehumanization-or the destruction of 
identity-must be coupled with study of the formation of 
identity in order to fully grasp the interaction between struc- 
tures of thought and action, between human consciousness 
and human agency. The argument that has been and contin- 
ues to be widely circulated is "...that Yugoslavia had been an 
impossible idea from the beginning, that Croats [and Mus- 
lims] were so different from Serbs that the two peoples had 
never had any business living together in the same country 
in the first place."67 Given this understanding of reality, eth- 
nic cleansing-which by its very definition encodes a model 
of multiethnicity as somehow dirty and corrupted-becomes 
understandable as a distorted and violent manifestation of a 
population exchange that could not, and indeed perhaps ought 
not, be prevented. However, public health methods combined 
with human rights principles can change the truth paradigm 
from one of historic inevitability to one of societal pathol- 
ogy. 

Rieff argues that establishing the conflict as an inexo- 
rable truth was itself an integral part of the strategy of Radovan 
Karadzic, the Bosnian Serb leader: 

In Karadzic's formulation, Serbian-ness, Croatian-ness, 
and Muslim-ness, were essences-unchanging and immu- 
table.... The savagery of the war he had unleashed made 
what otherwise might have appeared to be his mad ideas 
convincing to peopLe; and more than that, made them ap- 
pear to have been confirmed by their experience. The fact 
that they had had these experiences because of plans con- 
ceived of by Karadzic, Milosevic, and their colleagues did 
not alter the fact that people were now likely to feel in 
their guts that they had been true all along....68 

Thus, at the time Karadzic first started spouting hate 
propaganda, it was widely perceived as a complete lie, but 
five years later it had in a sense become "the truth." Rieff 
argues persuasively that "Ethnic nationalism was no more 
inevitable in the former Yugoslavia than Hitlerism had been 
inevitable in Germany in the 1930s. It was one possibility 
inevitable only in the sense that everything that happens is 
inevitable in hindsight."69 Vlado Koprivica, a Serb who de- 
cided to stay in Vogosca af ter its return to Bosnian authority, 
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anecdotally confirms Rieff's analysis, observing to Western 
journalists that, "We could have lived together for a thou- 
sand years. There was never a problem. My neighbors across 
the hall was a Muslim, and both my neighbors upstairs were 
Muslim. We were like a family."70 Thus, the establishment of 
the truth of ethnic cleansing manifested the Bosnian Serbs' 
power far more than any military victory possibly could. 

But if the so-called "truths" of ethnic essentialism have 
been used to prop up fascist ideologies, an alternative human 
rights-based truth can be used to question those social and 
moral judgments and to unmask those power structures. The 
tribalism argument presents a threat to the most fundamen- 
tal tenets of human rights.7' Human rights principles teach 
us that we not only are determined by a multiplicity of dif- 
ferent social and cultural factors, but also possess autono- 
mous reason that allows us to be free, self-defining subjects, 
whose essence is drawn from a universal capacity for reason 
and not from any ethnic-or racial or religious-mask we 
may wear.72 Indeed, freedom, rationality, and autonomy con- 
stitute our basic meta- and infra-political understandings of 
what it means to be human in a human rights framework, 
which then allows us to define permissible understandings 
of human society and politics. 

If, given this human rights premise, ethnic conflict and 
strife is re-imagined as societal pathology and authentic 
multiculturalism is viewed as a condition of societal health, 
the tools of epidemiology can be brought to bear to identify 
risk factors that might predispose (but not predetermine) eth- 
nic nationalisms. Descriptive epidemiology, concerned with 
the study of which populations develop a pathology and how 
frequency of such a pathology varies over time, could be criti- 
cally useful in diagnosing risk factors for ethnic conflict. In- 
formation about different characteristics of populations can 
be used to formulate epidemiological hypotheses about the 
causal and preventative factors of ethnic violence, that con- 
cur with existing knowledge about its occurrence, developed 
through the social sciences. 

In Epidemiology in Medicine, Charles Hennekens and 
Julie Buring indicate that, "For any public health problem, 
the first step in the search for possible solutions is to formu- 
late a reasonable and testable hypothesis."73 The commonly 
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used methods of hypothesis formulation about disease etiol- 
ogy could usefully systematize the outbreaks of ethnic vio- 
lence in a way social science tools alone are not equipped to 
do. Moreover, public health professionals are far more famil- 
iar with developing the kind of multifactoral and longitudi- 
nal analysis of problems required for an etiology of ethnic 
cleansing than are traditional human rights professionals. A 
multilevel analysis that considers global, national, institu- 
tional, as well as communal and individual factors would be 
essential to deciphering the different and contextualized roles 
of, for example: economic collapse, rising nationalisms, con- 
trol and use of media to disseminate propaganda messages, 
public espousal of nostalgic or distorted views of the past, 
and grossly uneven development (e.g., urban vs. rural, as well 
as amongst different regions). The goal is not to perform a 
regression of these sorts of variables, but to begin to seriously 
investigate how they interact to produce different outcomes. 
The existence of "preexisting cleavages" or a "plural soci- 
ety" has too often been the end instead of the beginning of an 
analysis of social and structural factors in the causation of 
ethnic conflict.74 

While this third aspect of truth construction in particu- 
lar potentially subjects the use of public health methods to 
some of the same vulnerabilities and abuses as the "softer" 
social sciences or traditional modes of human rights, it is a 
misreading of the nature both of truth and of power to expect 
public health professionals simply to act as neutral, objec- 
tive truth finders in evaluating the meaning or underlying 
causes of ethnic cleansing. The construction of the truth of 
"ethnic cleansing's inevitability" is closely associated with 
the construction (and destruction) of identity, and is itself an 
exercise of power that is being implicitly challenged by the 
Tribunal's individual prosecutions and the fundamental prin- 
ciples underlying the r?gime of international human rights 
law. Human rights norms are as prescriptive as they are de- 
scriptive and suggest that certain claims to truth are simply 
incompatible with the notion that human beings are born 
free and equal in dignity and rights. 
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Conclusions 
To use the term ethnic cleansing to describe what has 

happened over the past five years in the former Yugoslavia 
obfuscates more truth than it reveals. In its ambiguity, eth- 
nic cleansing does not indicate whether the practice involved 
merely population movement or violent atrocities and hu- 
man rights abuses. In its vagueness, the term does not clarify 
the nature and implications of the human rights or humani- 
tarian law violations involved. Finally, in its usage and pre- 
mises, it implies a view of society in which multiethnicity is 
conceived of as impure-literally uncleansed-and in so do- 
ing challenges the most fundamental tenets of human rights. 
In this essay, I have argued for a multivalent collaboration 
between public health and human rights professionals to be- 
gin to unravel the underlying truths of the ethnic cleansing 
in the former Yugoslavia. 

I have suggested that in addition to the crucial work of 
forensic and clinical experts reporting evidence of sequelae 
of conflict and abuses, health professionals have a role to play 
in interpretation of that evidence as well. That is, in addition 
to the truths that can be discovered by unearthing mass graves 
and recording physical consequences, there are truths to be 
defined and constructed. Public health methodology can be 
brought to bear to define both the nature of the crimes com- 
mitted and the nature of the harms ensuing from those crimes. 
Moreover, public health tools can help create and reinforce 
conceptions of individual responsibility and identity forma- 
tion that refute the premises of ethnic cleansing, and that are 
essential to the future of the Tribunal and to international 
human rights law in general. 

This three-pronged approach to the role of public health 
methods-diagnosing whether there is a problem, evaluating 
and interpreting what constitutes the problem, and decipher- 
ing the etiology of how the problem could have occurred-is 
critical to the success of the Tribunal's work in establishing 
a just truth. Public health deals with facts and attempts to 
build theories around them, while human rights announces 
general, universal principles and attempts to apply them to 
facts. The two are indispensable to one another in the search 
for truth and justice in the former Yugoslavia. If the Tribunal 

HEALTH AND HUMAN RIGHTS 81 



fails in its mission, it will be a failure for the prospects of 
peace in the former Yugoslavia and for an international order 
based on notions of justice and individual rights. 

Clearly, this essay constitutes only the beginning of a 
provisional framework of how human rights and public health 
can be combined in the work of the Tribunal and, more gen- 
erally, in the quest for truth in the midst of catastrophic hu- 
man rights and public health atrocities. With more consid- 
ered examination, some critical understanding-and, dare I 
say, even prevention-of the gross human rights violations 
involved in ethnic cleansing campaigns might become pos- 
sible. It is worth remembering that a final disillusioning truth 
brought to light by the war in the former Yugoslavia is the 
shattering of the self-excusing myth about the Holocaust: that 
if the world had seen what went on in the Nazi death camps, 
we would have intervened. In the former Yugoslavia, the 
world looked on as hundreds and thousands of people died 
often anguished deaths and did nothing. Establishment of the 
Tribunal should not, indeed must not, constitute a cover-up 
for the truth about and accountability for the international 
community's past and current role in the former Yugosla- 
via.75 

This article received the 1996 Fran9ois-Xavier Bagnoud Student 
Essay Award given annually at the Harvard School of Public Health. 
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