Abstract
This article explores the scope of an international human right to repro-
ductive health care. Given the immediate obligations imposed by hu-
man rights treaties upon governments to insure a minimum core content
of this right, the article proposes a specific definitional content of a mini-
mum package of reproductive health information and services that gov-
ernments must provide. In identifying this minimum content, reference
is made to the Programme of Action of the International Conference on
Population and Development and to various recommendations of the
World Health Organization—two international sources of consensus and/
or expertise on reproductive health. The article further proposes that cer-
tain statistical indicators and particular types of government actions be
incorporated into government reporting requirements and monitored by
the human rights community. By proposing definitional content and moni-
toring standards related to the international right to reproductive health
care, the article seeks to promote international accountability, national
initiatives and, ultimately, optimal attainment of reproductive health
for women.

Este articulo explora el alcance del derecho humano internacional al
cuidado de la salud de la reproduccién. Dadas las obligaciones inmediatas
impuestas por los tratados de los derechos humanos sobre los gobiernos
para asegurar el minimo contenido de este derecho, el articulo propone
un contenido especifico de un paquete minimo de informacién sobre la
salud de la reproduccion y los servicios que los gobiernos deben de proveer.
Al identificar este minimo contenido, se hace referencia al Programa de
Accién de la Conferencia Internacional sobre Demografia y Desarrollo y
a las varias recomendaciones de la Organizacion Mundial de la Salud —
las dos fuentes internacionales de concenso y/o experiencia sobre la salud
de la reproduccion. El articulo propone ademds que ciertos indicadores
estadisticos y tipos particulares de acciones gubernamentales deben de
incorporarse en los requerimientos de los reportes al gobierno y ser
monitoreados por la comunidad de los derechos humanos. Al proponer
un contenido definido y estdndares de monitoreo relacionados al derecho
internacional de los cuidados a la salud de la reproduccion, el articulo
buscar el promover responsabilidad internacional, iniciativas nacionales
y, ultimadamente, el 6ptimo logro de la salud de la reproduccién para la
mujer.

Cet article examine le champ d’un droit international de ’homme aux
soins dans le domaine de la santé liée a la reproduction. Compte tenu
des obligations actuelles imposées aux gouvernements par les traités des
droits de ’homme pour assurer le respect du concept élémentaire de ce
droit, I'article propose la définition d’'un shéma de base représentant les
informations et services de santé dans le domaine de la reproduction que
les gouvernements doivent au minimum assurer. En identifiant ce contenu
minimum, référence est faite au Programme d’Action de la Conférence
Internationale sur la Population et le Développement et aux diverses rec-
ommendations de I’Organisation Mondiale de la Santé—deux sources
internationales de consensus et/ou d’expertise dans le domaine de la santé
liée a la reproduction. L’article propose, également, que certains
indicateurs statistiques et certains types d’actions gouvernementales
soient inclus dans les rapports gouvernementaux et controlés par la
communauté des droits de 'homme. En proposant la définition d’ un
contenu et des indicateurs de suivi du droit international dans le domaine
du soin et de la reproduction, I'article cherche a promouvoir des garanties
internationales, des initiatives nationales et enfin la réalisation optimale
de la santé des femmes dans le domaine de la reproduction.
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rEle international feminist campaign for reproduc-
tive health! is premised on the principle that “women, both
as individuals and in their collective organizational forms
and community identities, [must be able] to determine their
own reproductive and sexual lives in conditions of optimum
health and economic and social well-being.”? The concept is
both unprecedented and unrealized.

This article explores the applicability of the monitoring
and enforcement processes of the international human rights
system to the goal of promoting reproductive health. Although
numerous factors affect the reproductive health of women,
one of the core causes of poor reproductive health is a severe
lack of affordable, accessible, quality reproductive health
care.® Thus, this article seeks to articulate the extent to which
international human rights law requires governments to pro-
vide reproductive health information and services. To enhance
enforceability of women-centered human rights norms, we
focus on a pragmatic inquiry: irrespective of national resource
limitations and differences, what is the minimum package
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of reproductive health care that governments must provide
immediately? We do not attempt to discuss the broad, long-
term reproductive health-related goals that women seek to
achieve within the human rights framework, and that gov-
ernments also have a responsibility—albeit a more progres-
sive one—to realize.

Part I presents the factual backdrop for claims of a hu-
man right to reproductive health care. Part Il reviews the tex-
tual bases for a right to reproductive health care. Part III ex-
plores the scope and “minimum core content” of this right.
Part IV discusses standards by which to monitor governmen-
tal obligations to ensure reproductive health care, and Part V
sets forth a conclusion.

Part 1. The Facts

There is widespread consensus that women lack control
over their sexual and reproductive lives* and that the overall
quality of reproductive health care is poor.®> An estimated 60
to 100 million women in the world are considered “missing”
because of health and other social disadvantages.® Half of the
world’s burden of disease is attributable to communicable
diseases, maternal and perinatal causes, and nutritional dis-
orders,” but women—particularly women in low-income na-
tions—Dbear a larger proportion of this disease burden than
men.? In the area of reproductive health, women bear an even
greater share of the disease burden.® Overall morbidity and
mortality for women from sexually transmitted diseases
(STDs), excluding HIV/AIDS, is over 4.5 times that of men!®
and STDs have more serious sequelae in women.!! As to HIV/
AIDS, worldwide prevalence of the disease is increasing pri-
marily amongst women.!? Finally, the World Health Organi-
zation (WHO) estimates that, annually, more than 500,000
women die from complications related to pregnancy, includ-
ing from unsafe abortion.! Indeed, in some areas of the world,
a woman'’s lifetime risk for maternal mortality is as high as
one in 20.!*

In attempting to strengthen governmental legal respon-
sibility for inadequacies in reproductive health care that con-
tribute to the poor health status of women, it is useful to
understand the role that governments around the world al-
ready play in meeting health needs. In virtually every nation
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in the world, government is a key player in the health sector.
One indication of this is the extent of public expenditure for
health care. In 1990, estimated global health expenditures
amounted to over $1,700 billion.!* Of this amount, govern-
ments spent more than $1,000 billion, or nearly 60 percent of
the global budget.'® Of the $170 billion spent on health in
countries in Africa, Asia and Latin America, governments
spent 50 percent of the total amount—2 percent of these re-
gions’ gross national product (GNP).!” In industrialized na-
tions, where total health expenditure was almost $1,500 bil-
lion, governments spent just over $900 billion, or 60 percent
of the total health budget— more than 5 percent of GNP.!® In
addition, governments regulate and implement policy initia-
tives for the health sector. Despite governmental involvement
in health, more than one billion people—almost all in low-
income nations—do not have access to even the most basic
health care services."”

Global data on the involvement of governments in ser-
vices that comprise reproductive health care is difficult to
obtain. To date, most governmental involvement in such ser-
vices has been in the form of family planning programs, which
in numerous countries have been provided pursuant to a na-
tional population policy. Over half of all low- and middle-
income nations have adopted comprehensive national popu-
lation policies.?

Family planning services are currently subsidized by na-
tional governments in approximately 130 countries.?! In 1990,
total annual expenditure for family planning in low- and
middle-income nations was more than $4 billion, or approxi-
mately $1 to $1.25 per capita for such regions.?> Worldwide,
“over 80 percent of all contraceptive users receive their sup-
plies and services from public sector programs.”? Yet, only
60 percent of people in low-and middle-income countries have
access to any family planning methods.?* It is estimated that
approximately 100 million women in all such nations (ex-
cluding China) have an unmet need for contraception.?® The
need for other reproductive health services is equally urgent.
Current annual expenditures on AIDS prevention in low- and
middle-income nations, in which 85 percent of all infections
occut, is less than $200 million per year.?¢ It is estimated that
comprehensive AIDS and STD prevention services for all such
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nations would cost at least 10 times more than is currently
being spent.?”

Against this backdrop of significant but inadequate gov-
ernmental expenditures and women’s poor reproductive
health status, can governments be held responsible for vio-
lating or failing to fulfill a human right to reproductive health
care!

Part II. Major Sources of Women’s Right to Reproductive
Health Care

Reproductive health care, together with certain aspects
of reproductive choice, are within the scope of international
human rights treaties.?” These documents support a right to
health which — if the principle that “women’s rights are hu-
man rights”*® means anything — must be understood to en-
compass a right to reproductive health. Moreover, human
rights treaties also guarantee a right to certain specific health
services.

Although health was first articulated as a human right
in the Universal Declaration of Human Rights,* a more de-
tailed articulation of this right is set forth in Article 12 of the
Covenant on Economic, Social and Cultural Rights:3?

1. The States’ Parties to the present Covenant recognize
the right of everyone to the enjoyment of the highest attain-
able standard of physical and mental health.

2. Thesteps to be taken by the States’ Parties to the present
Covenant to achieve the full realization of this right shall
include those necessary for:
a) The provision for the reduction of the stillbirth
rate and of infant mortality and for the healthy
development of the child; ...

d) the creation of conditions which would assure to
all medical service and medical attention in the
event of sickness.??

The Convention on the Elimination of All Forms of Dis-
crimination Against Women also addresses aspects of
women’s right to health.3* Article 10(h) requires States par-
ties to provide equal access to “educational information to
help to ensure the health and well-being of families, includ-
ing information and advice on family planning.” In addition,
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Article 12 prohibits discrimination “in the field of health
care,” ensures equal “access to health care services includ-
ing family planning” and requires states to:

...ensure to women appropriate services in connec-
tion with pregnancy, confinement and the post-natal pe-
riod, granting free services where necessary, as well as ad-
equate nutrition during pregnancy and lactation.®

The International Convention on the Elimination of All
Forms of Racial Discrimination® and the Convention on the
Rights of the Child?” also guarantee a right to health. The
right to health contained in the Race Convention establishes
a principle of racial equality regarding the right to “public
health.”3 The Children’s Convention concerns the right to
health of persons under the age of 18 (or who have not at-
tained majority).?* Specific measures include ensuring the
health of children by requiring that states provide pregnant
women with the health services necessary for safe delivery,
and by implicitly recognizing that adolescents also have re-
productive health care needs.*

Thus, the right to health is an explicit human right.
The Economic Covenant states a broad right to health, while
other treaties focus on the rights of specific groups—women,
racial minorities and children. Together, these provisions
form the international legal basis for women’s right to re-
productive health care. Logically and factually, reproductive
health is a subset of health. Moreover, human rights prin-
ciples of non-discrimination require the application of all
treaty obligations regarding health care to ensure equally the
reproductive health care services especially needed by
women. But the articulations of a right to health and repro-
ductive health leave us a long way from implementation of
this international human right.*!

Part III. The Scope of Women’s Right to Reproductive
Health Care

Notwithstanding clear textual support in international
treaties for a right to reproductive health care, efforts to
monitor and enforce state compliance with this right have
been severely hampered by the absence of definitional speci-
ficity.*? The right to health, though drafted to ensure the
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“highest attainable” standard of health, must be considered
to have a “minimum core content.”** “Each [economic, so-
cial and cultural] right must...give rise to an absolute mini-
mum entitlement, in the absence of which a state party is to
be considered in violation of its obligations.”* But each right
also has a broader scope that is subject to progressive realiza-
tion. In this section, we draw upon several international
sources to propose a scope and minimum core content to a
right to reproductive health care.

An exploration of the core content of a right to repro-
ductive health care should commence with an examination
of the right to health itself. The WHO Constitution has de-
fined health as “a state of complete physical, mental and so-
cial well-being, not merely the absence of disease or infir-
mity.”** WHQ's definition of health has, however, been criti-
cized by some commentators as being too vague, at least for
the purpose of supplying content to international legal texts.*¢

International organizations and scholars have made sev-
eral attempts to provide content to the right to health.*” Thus,
there appears to be general agreement that the right to health
excludes the guarantee of perfect health to all*® and that the
right to health is tantamount to a “right to health protec-
tion.”* This “right to health protection” has two components:
“a right to health care and a right to healthy conditions.”*°
So, too, the right to reproductive health can be regarded as
including a right to the pre-conditions necessary to secure
reproductive health and a right to reproductive health care.
Although a “minimum core content” must ultimately be de-
veloped for both elements, this article focuses only on health
care.

A. A Minimum Core Package of Reproductive Health Care

In seeking to define with some specificity a minimum
reproductive health package of required information and ser-
vices, we turn both to recognized sources of international
governmental consensus and to recommendations of appro-
priate multilateral agencies. In the case of reproductive health
care, therefore, we look to the Programme of Action of the
International Conference on Population and Development
(ICPD Programme),®' and to documents and reports produced
by WHO. The ICPD Programme provides a rich source of in-
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ternationally agreed upon principles regarding core elements
of reproductive health care and family planning services. Al-
though the ICPD Programme is not technically a binding
source of international law, it can nevertheless contribute to
the task of analyzing the minimum core content of the right
to reproductive health care.”

The ICPD Programme is notable for its endorsement of
a “new comprehensive concept of reproductive health.”%

Reproductive health is a state of complete physical,
mental and social well-being and not merely the absence
of disease or infirmity, in all matters relating to the repro-
ductive system and to its functions and processes. Repro-
ductive health therefore implies that people are able to have
a satisfying and safe sex life and that they have the capabil-
ity to reproduce and the freedom to decide if, when and
how often to do so.>*

The ICPD Programme also attempts to define the scope of
health services necessary to achieve reproductive health.

[R]eproductive health care is defined as the constella-
tion of methods, techniques and services that contribute
to reproductive health and well-being by preventing and
iolviil;lg reproductive health problems. It also includes sexual

ealth...%

The ICPD Programme contributes to a discussion of the
content of reproductive health care by attempting to delin-
eate the types of health care services that “should” be pro-
vided.

Reproductive health care in the context of primary
health care should, inter alia, include: family-planning
counselling, information, education, communication and
services; education and services for prenatal care, safe de-
livery care, and post-natal care, especially breast-feeding
and infant and women’s health care; prevention and appro-
priate treatment of infertility; abortion as specified in para-
graph 8.25, including prevention of abortion and manage-
ment of the consequences of abortion; treatment of repro-
ductive tract infections, sexually transmitted diseases and
other reproductive health conditions; and information, edu-
cation and counselling, as appropriate, on human sexual-
ity, reproductive health and responsible parenthood.>
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The document regards reproductive health care as a constel-
lation of services and contributes to discussions of the scope
of reproductive health care. Although it does not make rec-
ommendations regarding components of a minimum pack-
age of reproductive health care, the ICPD Programme reflects
international consensus regarding the more important ele-
ments of a core reproductive health care package.

The ICPD Programme addresses family planning in
some detail. Without specifying the precise content of fam-
ily planning services,”” Paragraph 7.12 states generally that
the aim of such programs “must be” to enable couples to
make informed, free and responsible reproductive choices
and to “make available a full range of safe and effective meth-
ods.” The ICPD Programme also focuses on the manner in
which services are to be provided. The document states that
“[tJhe principle of informed free choice is essential to the
long-term success of family-planning programmes”>® and
requires governments to “secure conformity to human rights
and to ethical and professional standards in the delivery of
family planning and related reproductive health services...”*

Another primary concern of the ICPD Programme is re-
duction of maternal mortality and enhancement of safe moth-
erhood.®® The document recommends that reproductive
health services seeking to achieve these objectives should
include “education on safe motherhood, prenatal care that
is focused and effective, maternal nutrition programmes, ad-
equate delivery assistance that...provides for obstetric emer-
gencies; referral services for pregnancy, childbirth and abor-
tion complications; post-natal care and family planning.”!

The ICPD Programme also emphasizes actions to pre-
vent and provide treatment for STDs, particularly HIV/
AIDS.® The document recommends that reproductive health
programs increase efforts to detect and treat STDs and pro-
vide information, education and counselling regarding all
STDs, including HIV/AIDS. Promotion and distribution of
condoms is also recommended.

WHO is another source of international expertise re-
garding reproductive health care. Although WHO’s defini-
tion of reproductive health is similar to that contained within
the ICPD Programme,® WHO has specifically sought to iden-
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tify a “minimum” level of reproductive health services.

A reproductive health package must include, as a mini-
mum, components of family planning, STD prevention and
management and safe motherhood. A cluster of interven-
tions for safe motherhood must be at the centre of any re-
productive health strategy.®*

In terms of family planning, WHO envisages services
that not only provide information and education but also
ensure “universal access to a full range of safe and reliable
[family planning] methods.”> Such services are to be linked
to more general reproductive health services and to account
for the health impact of unsafe abortions. Although WHO
maintains that “abortion should not be promoted as a method
of family planning,”® it recommends that health conse-
quences of and complications arising from unsafe abortion
be managed. WHO reaffirms that women should have “ac-
cess to high quality [abortion services| and affordable coun-
selling and services.”®” Basic STD services are to include
condom distribution, information and education, referrals,
diagnosis, and treatment. WHO has also designed a “Mother-
Baby Package” as the core of safe motherhood services. The
Mother-Baby package includes diverse services such as the
prevention of unwanted pregnancy, pre-natal care, commu-
nity-based care for normal deliveries, obstetric first aid, im-
munizations, and treatment of syphilis and other common
infections.

Thus, WHO's basic minimum reproductive health pack-
age has three clear elements: family planning; STD and safe
motherhood services together with information and coun-
seling; and education on all aspects of reproductive health.
This package coincides with priority services and informa-
tion identified in the ICPD Programme, thereby providing an
important guide to the scope and minimum core content of
reproductive health care.

B. Quality Care: A Crucial Element of Minimum Services

Quuality care lies at the core of the international women'’s
health and rights agenda.®® In large part this is because inter-
national donor concern about the global “population prob-
lem” has resulted in single-minded support for family plan-
ning programs that have failed to adopt a reproductive health
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care approach.® It is widely perceived, at least by women,
that family planning services are driven by a demographic
concern for population control rather than by a desire to sub-
sidize quality women’s reproductive health care.” This con-
cern for population control is seen as playing a causal role in
global incidents of coercion and neglect of quality health care
standards.”! It is therefore crucial that even the minimum
core content of reproductive health services reflect a concern
with quality care.”

Experts in international family planning have developed
a six-part framework for assessing the quality component in
such services.” “These six elements reflect six aspects of
services that clients experience as critical.”’* These elements
are: (1) choice of methods (referring to the number and vari-
ability of contraceptive methods); (2) information given to
clients during service that “enables clients to choose and
employ contraception with satisfaction and technical com-
petence;” (3) technical competence (referring to clinical tech-
nique, observance of protocols, use of aseptic techniques, etc.);
(4) interpersonal relations during the provision of service; (5)
mechanisms to encourage continuity of care or follow up;
and (6) appropriate constellation of services (referring to the
provision of family planning in a reproductive health care
context).”” The fact that the ICPD Programme endorses many
of these criteria for assessing quality and states that govern-
ments “must” significantly improve quality of care in the
delivery of family planning,’® would seem to indicate inter-
national consensus on the importance of insuring at least
minimum quality health care.

The prospect of incorporating concerns with quality care
into the minimum core content of the right to reproductive
health care services is a difficult one. First, there is an inher-
ent incompatibility between the use of quantitative statisti-
cal measures as indicators of human rights compliance and
the qualitative aspects of health care.”” Second, there are in-
herent tensions between the principle of universality in the
international context and certain, more locally variable, in-
dicators of quality in health care.”® Moreover, as a general
matter, high medical standards are difficult to universalize
and to reconcile with a “minimum core content” approach,
while extremely low standards may jeopardize the health of
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individuals and “trivialize the special stigma behind the la-
bel “human rights viol[ation]’.”” Finally, some indicators of
quality readily lend themselves to statistical reporting (e.g.,
the education level of professional staff), while many others
require surveys, interviews and observations to be assessed
accurately. As one commentator has observed, “[m]easuring
quality is not as straightforward as measuring quantity...[and]
is likely to continue to depend primarily on periodic special
efforts at data collection.”®

Due to the necessity of resource-intensive operational
research to measure some aspects of quality, therefore, it may
be unrealistic to monitor certain aspects of quality of care.®!
Notwithstanding these difficulties, it remains crucial to de-
velop indicators of quality reproductive health care appropri-
ate for human rights analysis.®?

Part I'V. Monitoring Governments’ Immediate Obligations
for the Right to Reproductive Health Care®

Even with greater definition of the scope and minimum
content of a right to reproductive health care, questions re-
garding the nature of government obligations and measures
for its compliance remain. In analyzing the obligations im-
posed on States parties by various human rights instruments,
commentators have identified two principal types: obligations
of result and obligations of conduct.®* An obligation of result
refers primarily to the outcome of state behavior. An obliga-
tion of conduct is concerned with behavior a state should
either engage in or abstain from. Such obligations often
specify the means by which States parties are to achieve their
obligations of result.

Although all obligations cannot be easily distinguished
into these categories, such classifications are useful in re-
viewing obligations imposed by human rights treaties. This
section focuses only upon those aspects of a right to repro-
ductive health care that governments that have ratified the
relevant treaties are required to ensure immediately.

A. Governmental Obligations for a Right to Reproductive Health
Care

For the purposes of this article, the key immediate obli-
gation of result under human rights law is the responsibility
of governments to ensure minimum essential levels of a right

HeaLtH AND HUMAN RIGHTS 411



to reproductive health in a non-discriminatory manner.®® To-
gether with the Women’s Convention, the Economic Cov-
enant provides the primary legal basis for this claim. Seen as
possessing “a dynamic relationship”® with all other provi-
sions of the Economic Covenant, Article 2 imposes an obli-
gation upon States parties to “achieve progressively” the right
to health set forth in Article 12.%7 Article 2(1) reflects a recog-
nition that full realization of economic, social and cultural
rights is not likely to occur quickly or easily.8®

Nonetheless, the Economic Committee has stated that
“a minimum core obligation to ensure the satisfaction of, at
the very least, minimum essential levels of each of the rights
is incumbent upon every state party.”® Although inadequate
resources may prevent a state from being immediately obli-
gated to fully realize the right to health, it is generally be-
lieved that there is nevertheless an immediate obligation to
ensure “minimum essential levels” of health.”

The Economic Covenant requires States parties imme-
diately to guarantee, at the very least, a minimal core con-
tent of reproductive health care to women. As discussed in
Part III, this minimum package of care includes services re-
lating to family planning, STDs, and safe motherhood, to-
gether with minimal compliance with quality of care stan-
dards and provision of basic information about reproductive
health.

The other treaties discussed in Part Il immediately obli-
gate States parties to provide those aspects of reproductive
health care that are explicitly stated in their text.”! In addi-
tion, a critical immediate obligation of result with respect to
the right to health is the prohibition against discrimination
contained in human rights treaties.”> For example, the Eco-
nomic Covenant requires that the right to health be exer-
cised without “discrimination of any kind” based on factors
such as race, color, sex, language, property, social origin, birth,
or other status.”

Human rights treaties also impose immediate obligations
of conduct upon States parties with respect to a right to re-
productive health. These instruments do not, however, specify
the manner in which states should act. Hence, Article 2 of
the Economic Covenant obligates states to take “all appro-
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priate means, including particularly the adoption of legisla-
tive means.”®* Moreover, States parties are required to act
both “individually and through international assistance and
cooperation.”?® Other measures—including administrative,
educational, financial and social—are also “appropriate” and
important.”® Similarly, the Women’s Convention requires
states to give legal effect to the obligations it imposes by,
inter alia, incorporating relevant principles into their national
constitutions and by adopting appropriate legislation.’” States
parties thus enjoy discretion in their choice of implementing
measures.

B. Monitoring Governmental Obligations
Although States parties’ obligations are easily outlined,

the creation of a global accountability framework is more
challenging. One of the most difficult questions is: by which
standards and measures should government compliance be
assessed?

The standards by which to monitor government respon-
sibility for a right to reproductive health care will depend
upon the nature of the obligation imposed. Because an obli-
gation of result is primarily concerned with the outcome of
state behavior, compliance with such obligations can be at-
tempted by use of statistical indicators. Obligations of con-
duct, on the other hand, are concerned either with a behavior
a state should follow or from which it must abstain. Tradi-
tional statistical indicators do not adequately reflect the
measures a state may or may not have taken towards a spe-
cific required objective. Monitoring obligations of conduct
therefore requires a focus on the actions taken or to be taken
by governments to comply with their international legal ob-
ligations.*®

1. Obligations of Result: Monitoring via Indicators

One means of determining whether States parties have
fulfilled their obligation to provide minimum and specified
reproductive health services in a non-discriminatory man-
ner is by the use of indicators. Indicators are statistical data
attempting to numerically describe the “prevailing circum-
stance at a given place at a given point in time.”*” These indi-
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cators, generally selected from the body of data collected by
national governments, are utilized both by domestic and in-
ternational agencies to assess and compare conditions be-
tween nations as well as across geographic and temporal lines
within nations.!® The United Nations Research Institute for
Social Development (UNRISD) has identified seven criteria
for selection of indicators: availability of data; comparabil-
ity; quality of data; validity of indicator; discriminative power;
balance and avoidance of duplication; and conceptual signifi-
cance.!

But there are many problems with using indicators. Some
common concerns are the difficulty of discerning universally
applicable indicators, accounting for cultural factors, poten-
tial manipulation of statistical data,'® and their “essentially
quantitative” nature.!®® Moreover, effective monitoring re-
quires the use and development of indicators that govern-
ments may not currently collect or report upon. Such data
collection is often expensive and difficult to obtain.!** Also,
meaningful cross-country comparisons of socio-economic
rights are difficult. Given the enormous variation in economic
resources and conditions, it can be difficult to make mean-
ingful comparisons regarding compliance with, or progress
toward, human rights norms. Finally, unless an indicator is
disaggregated by appropriate sub-groups, it is unlikely to
present a full human rights picture.

Nevertheless, in an effort to improve compliance with
human rights principles, committees responsible for moni-
toring human rights at the United Nations have attempted
to document the status, or progress toward realization, of
certain rights by the use of indicators. The Economic Com-
mittee already requests States parties to provide data in their
reports on the following reproductive health-related indica-
tors: infant mortality rate; proportion of pregnant women
having access to trained personnel during pregnancy and/or
delivery; and maternal mortality rate.'® In addition, the Com-
mittee on the Elimination of Discrimination Against Women
(CEDAW) requests States parties to provide them with infor-
mation regarding: “the existence of special services for
women—for example in connection with their reproductive
function—and the access to prenatal and post-natal care;”
mortality and morbidity rates of mothers and children; the
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average number of live births per woman; the number of abor-
tions performed annually; and the number of teenage preg-
nancies and the age of such pregnant women.!% It is impor-
tant to note that none of the reproductive health-related in-
dicators mentioned above specifically address certain com-
ponents of what we have defined as minimum core content
of the right to reproductive health care.

Given the various components of the minimal reproduc-
tive health package proposed in this paper, additional indica-
tors need to be developed to monitor compliance with a right
to reproductive health care. Although public health statis-
tics and human rights indicators are not one and the same, it
is useful to begin by looking at health-related indicators al-
ready developed by WHO.

WHO proposed four categories of general health care in-
dicators: health policy indicators; social and economic indi-
cators; provision of health care indicators; and health status
indicators (including quality of life).!%” Its criteria for these
indicators were that they must be valid, objective, sensitive,
and specific.!®® The only reproductive health-related indica-
tors initially proposed by WHO were maternal and infant
mortality rates.!® More recently, WHO has sought informa-
tion on such indicators for “all identifiable subgroups”—sex,
urban and rural areas, geographical/administrative subdivi-
sions and defined socio-economic groups.!!°

Moreover, WHO has also developed indicators specifi-
cally relating to maternal health.!!! These include: annual
numbers of maternal deaths and maternal mortality ratio;
proportion of women attended at least once during pregnancy
by trained personnel; proportion of births attended by trained
health personnel; proportion of complicated obstetric cases
managed at specified facilities; and Cesearian sections as a
percentage of all births in the population.!!?

There is an urgent need to develop other indicators that
can be used to reflect progress on other aspects of the mini-
mum core content of the right to reproductive health care.
Attention should be turned to issues such as family plan-
ning, STDs (including HIV/AIDS), quality of care, and the
provision of information. For example, important family plan-
ning indicators might include: geographic distribution of fam-
ily planning providers relative to population density; rates of
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unmet need for family planning services; rates of usage of
different types of contraception; prevalence of infertility; pro-
portion of family planning providers that offer the minimum
reproductive health package proposed in this paper; and num-
bers and categories of medical professionals providing family
planning. STD-related indicators would include: general in-
cidence of STDs; prevalence of different types of STDs (in-
cluding HIV/AIDS); access to diagnosis and treatment of STDs;
and proximity of medical personnel trained in STD diagno-
sis, prevention and treatment.''® All such data should be dis-
aggregated, where appropriate, by sex, race, age, marital sta-
tus, socio-economic group, and geographic lines.!'

Indicators for assessing quality in reproductive health
care can also be developed. Examples of quality of care indi-
cators that could realistically be collected by governments
through imposition of reporting requirements and without
on-the-ground operational research include: education, train-
ing, and date of last retraining of clinical staff; availability of
clean toilet and running water facilities at the health care
delivery site; gender breakdown of staff by staff function; pres-
ence of equipment needed to sterilize implements up to clini-
cal standards for the procedure performed at each service lo-
cation; and degree of privacy afforded to clients during inter-
views or examinations.

Because a right to reproductive health care involves gov-
ernment action in a variety of areas, indicators regarding the
above specific aspects of reproductive health and reproduc-
tive health care should be complemented by those relating to
government policy regarding general health and reproductive
health. Examples include: health expenditure as a percentage
of GNP; reproductive health expenditure as a percentage of
total health expenditure; categories of reproductive health
expenditure; and cost of various reproductive health services.

2. Obligations of Conduct: Monitoring Government Action

To ensure mandatory minimum and specified reproduc-
tive health services in a non-discriminatory setting, states
must do more than mobilize or re-allocate resources. Gov-
ernments must legislate, regulate, and take other appropriate
actions to enhance and guarantee a right to reproductive health
care. In short, they must adopt and enforce laws and policies
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that implement access to minimum services for all.!'®> They
must also refrain from actions that violate the right by un-
dermining access to the minimum required reproductive
health care. Thus, the potential range of government action
in this area is vast.

Laws and policies can regulate and allocate resources to
ensure availability of the minimum package of reproductive
health services and information. Under such legal and policy
authority, governments should require that training in all as-
pects of family planning, STD and safe motherhood informa-
tion and services be part of the curriculum of all formal edu-
cational institutions in the health care and public health
fields. Governments should provide subsidies for training tra-
ditional or other health workers already practicing in the field.
Further, governments should provide incentives for medical
establishments to engage in creative ways of ensuring qual-
ity, reaching low-income groups, and making the most with
the least resources, by funding and monitoring demonstra-
tion projects concerned principally with meeting minimum
core reproductive health care needs. Governments should take
steps to ensure that all provider sites have access to the drugs,
devices, and equipment necessary for providing the minimum
package of reproductive health care.

Governments should also establish gender-sensitive,
rights-protective mechanisms for enhancing women’s gen-
eral status and for providing consumers of the minimum pack-
age of reproductive health care with meaningful redress for
abuses or misinformation. Governments should pass laws
protecting women’s free and voluntary choice among a selec-
tion of fertility regulation methods (including contraception
and abortion)''¢ as well as clients’ rights to informed consent
and confidentiality in family planning, STD, and pregnancy-
related treatment. Governments should require development
of basic informational material on “patients’ rights” and on
the risks and benefits of all medical procedures within the
minimum reproductive health care package. They also should
require health workers to be trained to provide information
and referral related to issues in reproductive health that go
beyond the minimum services provided. Schools should be
required to provide basic reproductive health information.

Finally, laws can ensure reproductive health care by re-
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moving barriers, such as the legal requirements of spousal
consent for abortion, sterilization, and other procedures. Le-
gal restrictions or prohibitions on minimum services should
be lifted. Population policies focused on demographic targets
to the exclusion of the rights and health of clients should be
revised. Restrictions, if not medically necessary, limiting who
can provide a service or where it can be provided should be
removed.

Part V. Conclusion

The right to reproductive health care is an international
human right. Although this paper discusses only immediate
obligations of States parties to ensure at least a minimum
core package of reproductive health care, international in-
struments also require States parties to provide a broader range
of reproductive health services over time and to take imme-
diate steps towards full realization of the guarantee of the
highest attainable standard of health. Yet, there is a stark dis-
parity between the obligations assumed by ratifying govern-
ments and their actions at the national level. Millions of
people lack access to even basic health care and minimal re-
productive health information and services.

The failure of governments to ensure reproductive health
care is often attributed to economic limitations and to a lack
of political will concerning women'’s status. Thus, the trans-
formation of international legal obligations into conduct and
results at the national level remains a significant challenge.
National enforcement of an international human right to re-
productive health care will depend upon a diversity of fac-
tors such as the nature, power and accessibility of the na-
tional legal system, political concern with reproductive
health, and the existence of strong non-governmental sec-
tors—such as women'’s groups and medical groups—that ad-
vocate for policy change in this area.

But recognition of an international right to reproductive
health care provides a firm legal basis from which to demand
national implementation. Further, international reporting and
monitoring aspects of the human rights system afford an op-
portunity to expose governmental neglect of the health needs
of women both to national and global approbation. Thus, full
recognition and monitoring of a right to reproductive health
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care, together with articulation of an immediate governmen-
tal obligation to provide a specified minimum package of in-
formation and services, will, we hope, contribute to national
change. One day, attainment of optimal reproductive health
and true reproductive autonomy for women will be a reality.
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