
A b s t r a c t 

Human rights law has much to contribute to efforts to articulate and ad- 
vance global health. Applying human rights principles to health standards 
and practices helps to place health within a broader context of political, so- 
cial and economic determinants. A human rights approach also makes the 
powerful language of legal entitlement available to health advocates and pro- 
vides a means of countering inequalities associated with generic, universal- 
izing approaches to health. However, the monitoring capability of a human 
rights framework has important limitations. Its operation focuses only on 
nation states, leaving the activities of private actors to be scrutinized prima- 
rily by the relatively autonomous domestic legal systems of states. Further, 
the legalism and individualism of the human rights paradigm may impede 
progressive change by decontextualizing and atomizing human experience. 
Its usefulness as a legal framework depends largely on turning rhetoric into a 
reality which relies on real participation and self-determination at the local 
level. Thus, legal discourse has the potential to make a powerful contribu- 
tion and is one of the several complementary strategies necessary to promote 
health. 

La ley de los derechos humanos tiene mucho que contribuir a los esfuerzos 
por articular y avanzar la salud global. Aplicar los principios de los derechos 
humanos a los estandares y la practica de la salud ayuda a ubicar la salud en 
un contexto mas amplio de determinantes politicas, sociales y economicas. 
Un enfoque con base en los derechos humanos tambien permite que el 
poderoso lenguaje de apropiacion legal quede al alcanze de los defensores de 
los derechos humanos y provee una manera de contrarestar desigualdades 
que confrecuencia se ven asociadas con el manejo generico y universalizante 
de la salud. Sinembargo, la capacidad de monitoreo de un marco de derecjos 
humanos tiene limitaciones importantes. Sus operaciones se enfocadan 
solamente en estados de la naci?n, permitiendo que las actividades de los 
actores privados sean sometidas pricipalmente al escrutinio de sistemas 
legales relativamente aut?nomos de ?stos mismos estados. Aun m?s, el 
legalismo y el individualismo del paradigma de los derechos humanos puede 
impedir el cambio progresivo, descontextualizando y atomizando la 
experiencia humana. Su utilidad como marco legal depende en gran parte de 
convertir la retorica en una realidad que descanse en una particilpacion real y 
en auto-determinaci?n al nivel local. Por lo tanto, el discurso legal tiene el 
potencial de hacer una contribuci?n muy poderosa y es una de las varias 
estrategias complemetarias que son necesarias para promover la salud. 

La l?gislation sur la question des droits de l'homme peut contribuer 
grandement ? l'?laboration du concept de la sant? globale ainsi qu'? sa pro- 
motion. L'application des principes des droits de l'homme aux standards et 
aux pratiques de sant? aide ? la situer dans un contexte plus large de 
d?terminants politiques, sociaux et ?conomiques. L'abord de la sant? ? partir 
des droits de l'homme donne egalement acc?s au langage propre au l?gislateur 
fournissant ainsi les moyens de lutter plus efficacement contre les in?galit?s 
g?n?r?es par les approches universalistes et uniformes de la sant?. ependant, 
la capacit? de surveillance d'un r?seau des droits de l'homme est fortement 
limit?e. Ses interventions s'effectuent au niveau des ?tats-nations, ce qui laisse 
les activit?s des intervenants se d?rouler sous le seul controle des syst?mes 
l?gislatifs des ?tats. En outre, le cot? l?galiste et individualiste du concept 
des droits de l'homme peut faire obstacle au changement progessif en 
atomisant l'exp?rience individuelle et en la sortant de son contexte. Son 
utilit? en tant que cadre l?gislatif d?pend essentiellement de la capacit? de 
passer de la rh?torique ? une r?alit? qui repose sur une v?ritable participa- 
tion et une autod?termination au niveau local. Le discours l?galpeut apporter 
une contribution majeure ? la promotion de la sant? globale et figure donc 
parmi les strat?gies compl?mentaires essentielles pour atteindre cet objectif. 
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he potential of human rights discourse to contribute to 
efforts to articulate and advance global health objectives has only 
recently begun to be assiduously explored.' As a result of past 
neglect, the idea of health as a human right is undeveloped, de- 
spite consistent reference to rights associated with health in in- 
ternational human rights declarations and treaties. Linkages be- 
tween health and human rights are also apparent in international 
health instruments. Of particular relevance, the 1946 constitu- 
tion of the World Health Organization (WHO) refers to "the en- 
joyment of the highest attainable standard of health" as one of 
the "fundamental" human rights.2 

Only in a few specific areas of health has the language of 
rights been articulated sufficiently to have practical conse- 
quences, notably, in medical experimentation and in the treat- 
ment of psychiatric patients.3 In these areas, utilization of a rights 
paradigm has generally been in reaction to civil and political rights 
violations associated with health care, rather than as a means of 
advocating a "right to health." 

Yet, every abuse of human rights can be characterized as a 
health threat to individuals and communities. Likewise, all pub- 
lic health activities have human rights dimensions. In fact, as 
Mann and colleagues so aptly assert, "health and human rights 
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are complementary approaches to the central problem of advanc- 
ing human well-being. "4 This perspective grounds health within 
a broad context of political, social, and economic determinants, 
and fundamentally challenges its traditional conceptualization 
as a relatively autonomous sphere of scientific investigation, 
medical expertise, and specialist application. 

While affirming the broad paradigm promoted by Mann et 
al, it is important to counsel caution, from a legal perspective, 
in embracing a human rights approach. For, while the rights dis- 
course has proved powerful and empowering in many circum- 
stances, there are also problems associated with engaging the 
legal system in the pursuit of social justice goals. 

For the purpose of this article, an identifiable, legally bind- 
ing "right to health" is assumed and used as shorthand for the 
detailed health principles set out in international treaties and 
other documents.5 These provisions can be interpreted to sup- 
port a broad, integrated approach to health rights although, be- 
cause of their present lack of specificity and the malleability of 
the rights concept, this perspective cannot be assured.6 

This article briefly assesses precipitating factors for recent 
interest in health as a human rights issue. Potential contribu- 
tions of a rights perspective to embryonic discussions about the 
content and scope of a "right to health" are considered. Finally, 
while acknowledging that much is to be gained from pursuing 
the linkages between health and human rights, some of the limi- 
tations inherent in such a strategy will be discussed. 

Precipitating Factors 
The recent surge of interest in the potential of human rights 

discourse to assist in global health advancement is due to sev- 
eral factors. Most importantly, the end of the Cold War has cre- 
ated an opportunity to move beyond the previous polarization 
of human rights into civil/political rights and social/economic 
rights (including health).7 This polarization, a symbol of the 
differing Cold War priorities of the East and the West, domi- 
nated United Nations (UN) human rights activity, despite many 
developing countries' arguing the interdependence of all rights. 
In the West, questionable status was accorded social and eco- 
nomic rights, leaving them largely unarticulated. Now, for the 
first time, a united, global endeavor to enunciate the content of 
economic and social rights has become possible. It is also fi- 
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nally possible to explore the detailed content and meaning of the 
concepts of human rights "indivisibility" and "interdependence," 
which could ultimately radically alter the ways in which all hu- 
man rights are understood.8 

A second factor prompting increased activity in the health 
and human rights arena is the proliferation of challenges to hu- 
man rights orthodoxy. These challenges derive from perspectives 
informed by the developing world, post-colonial, race, gender, 
sexuality, indigenous, and environmental concerns, and are ex- 
panding and deepening human rights discourse.9 Challenges to 
"eurocentrism" and individualism of liberal human rights con- 
cepts emphasize collective rights associated with economic de- 
velopment and distribution of the world's wealth.'0 Feminists 
are concerned with exposing the gendered foundation of many 
human rights standards, and environmentalists argue for exten- 
sion of the rights framework to include the rights of future gen- 
erations. 11,12 

A third factor, more directly triggering interest in health as 
a human right in the West, is the growing influence of economic 
rationalism in the formulation of public health policies and health 
services delivery.13 Expanding privatization of certain public 
health services is restricting health service access to those privi- 
leged enough to enter and participate in the health marketplace. 
The idea that the guarantee of basic health services may be a 
necessary component of a universal human "right to health" as- 
sumes an increasingly utopian complexion in the face of such 
economic developments. In response, rights discourse is being 
engaged, at least in the West, in an effort to counter or soften 
economic rationalist arguments by applying legal standards based 
on protecting and promoting human dignity.14 

A fourth factor contributing to the growing influence of a 
rights approach in the area of health is the global HIV/AIDS strat- 
egy. The WHO response to the HIV/AIDS pandemic has empha- 
sized measures based on participatory, empowering, rights-based 
principles that seek to respect the dignity of those who have, or 
are at risk of contracting, the virus, and to promote individual 
responsibility in arresting its spread.15 This is dramatically dif- 
ferent from the utilitarianism and coercion that previously shaped 
WHO communicable disease strategies, reflecting a medical para- 
digm largely incompatible with considerations of human rights. 
The global, national, and community response to the HIV/AIDS 
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pandemic has the potential to fundamentally alter the global 
health regime.'6 

The Content of a Rights Perspective 
The "right to health" is one of many international human 

rights obligations that exist as statements of principle not yet 
crystalized into identifiable and specific legal obligations, able 
to be monitored and assessed. However, although the precise 
content of a "right to health" is still largely undetermined, this 
should not cloud recognition of the significant advances that have 
been made toward enunciation of this right."7 

Unlike other human rights conventions, when it was adopted 
in 1966, the International Covenant on Economic, Social, and 
Cultural Rights (ICESCR) did not establish a committee to moni- 
tor the compliance of ratifying states. This reinforced the Cold 
War era neglect of economic and social rights. In 1987, a Com- 
mittee on Economic, Social and Cultural Rights was finally es- 
tablished by the UN's Economic and Social Council (ECOSOC), 
to monitor the implementation of the ICESCR.18 The Commit- 
tee is currently working towards providing specific content for 
the rights covered by the ICESCR. A General Comment on ar- 
ticle 12 of the ICESCR is expected to be finalized in 1995. Initial 
discussions have emphasized the following components: the ar- 
eas mentioned in article 12, goals and indicators developed by 
WHO, and, most importantly, principles associated with the pro- 
tection and promotion of human rights.'9'20 This suggests com- 
mitment to a broad approach, like that suggested by Mann et al.21 

Perhaps the most important outcome of conceiving health 
as a human right is that it makes human rights principles appli- 
cable to health standards and practices. A human rights frame- 
work provides new tools for challenging and reimagining the 
utilitarian and technical approaches to health that have been 
preferred by WHO and the conservative professional medical 
community.22 

A second consequence of embracing a human rights para- 
digm is the assumption that universal health standards, which 
are legally cognizable and enforceable, can be identified. That is, 
health is constructed as a legal entitlement rather than as a privi- 
lege, commodity or result of altruism. Although there is much 
to be done to articulate the content of a right to health, poten- 
tially this opens legal channels for pursuit and defense of the 
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right, and extends the power of legal discourse to health advo- 
cacy. 

The third positive aspect of a human rights approach is that 
it provides a means of countering the inequalities associated with 
generic, universalizing approaches to health issues. The empha- 
sis of human rights discourse on equality and non-discrimina- 
tion makes it possible to argue the specificity of health stan- 
dards as they apply to particular groups of people such as women, 
children, indigenous peoples, and certain other races and cul- 
tures whose health is affected by their positions of subjugation. 
Human rights analysis has exposed the discriminatory outcomes 
associated with policies that promote formal equality by treat- 
ing everyone exactly the same.23 The emphasis is slowly shifting 
from universal standards that assume a homogeneity of human 
experience to standards that acknowledge difference and diver- 
sity. It is becoming increasingly possible to argue that the expe- 
rience of domination is itself related to the ability to achieve 
good health.24 

Finally, a human rights framework stresses the interdepen- 
dence of human rights and, as a result, provides a mechanism for 
insisting that the right to health cannot be achieved in isolation 
from the attainment of all other fundamental human rights; that 
is, a multifaceted and coordinated approach is essential for "the 
enjoyment of the highest attainable standard of health" to be- 
come a global reality. In this view, it is unacceptable for health 
policies and practices to be developed in isolation from other 
aspects of people's lives. 

Some Cautionary Notes 
There are clearly many advantages in using the discourse of 

human rights to identify and promote health goals. There is no 
doubt that the language of rights has been empowering, for it 
enables a naming and an articulation of a social injury that may 
not otherwise be recognized.25 Human rights discourse values 
each individual in contrast to majoritarian principles that priori- 
tize the greater good of the greater number. In addition, the rights 
framework is often a source of radical critiques and a foundation 
for egalitarian institutional practices. 

However, a human rights framework also has its limitations. 
The most glaring shortcoming is that it only concerns the obli- 
gations of states with respect to individuals within their own 
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jurisdictions. The tendency toward a diminution of the role of 
states with respect to individuals in the provision of health ser- 
vices and the funding of research, as a result of free market ap- 
proaches to health, is accompanied by a decreasing ability of states 
to fulfill their human rights obligations. 

A second problem associated with international human 
rights law is a conceptual shortcoming analagous to the public/ 
private division in domestic liberal legal systems, which greatly 
concerns feminists.26 In the international arena, states closely 
guard their ability to act autonomously, free from international 
scrutiny, in their domestic or "private" jurisdictions. As a con- 
sequence, human rights abuses which are traditionally charac- 
terized as random, individual occurrences rather than structural, 
endemic violations, fall within the municipal jurisdictions of the 
state and, at least initially, outside the "public" reach of interna- 
tional law. Many gendered abuses of power fall into this category 
as a result of their systemic dimensions remaining generally un- 
acknowledged. There may be classic abuses of power in relation- 
ships between health consumers and professionals that are simi- 
larly characterized and thereby excluded from international re- 
dress. 

Two other shortcomings (although they also represent ad- 
vantages) of a human rights framework are its legalism and its 
individualism. The legal framework constructs social reality 
through highly artificial procedural and substantive rules of pro- 
cess and evidence.27 Through this process, social realities and 
experience are decontextualized and adversarially constructed, 
such that the legal argument may no longer be recognizable to 
the victim/survivor of the human rights violation.28 This is an 
intensely disempowering situation that can overwhelm and ne- 
gate certain advantages of the legal approach. The situation may 
be further exacerbated by the individualism of human rights dis- 
course, which may compound the legal propensity to atomize 
human experience and mask its social and structural dimensions. 

Finally, the discourse of human rights does not necessarily 
inject a progressive character into egalitarian social change strat- 
egies. Its usefulness depends largely on turning its rhetoric into 
reality, and emphasizing substantive rather than formal measures 
of progress. Fundamental to such goals is the ability to ensure 
that real participation and self-determination at the local level 
inform the gradual evolution of the international "right to 
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health." In addition, health standards and strategies cannot be 
effective unless human diversity is valued, and differences in 
social, economic, and political power are addressed.29 

Conciusion 
A dynamic period of challenge to human rights orthodoxy 

is currently underway. Without the barriers created by the Cold 
War, and with the multifarious reassessments of the shape of the 
global community and the values that unite and guide its devel- 
opment, many new possibilities have emerged. The re-imagin- 
ing of health as a human right may make critical contributions 
to a more just and equitable international community. Towards 
these ends, engaging the power of legal discourse in promoting 
global health goals is only one, albeit important, of many neces- 
sary and complementary strategies. 
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