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NOT YOUR AVERAGE SEX STORY:
Critical Issues in Recent Human Rights
Reporting Related to Sexuality

Cynthia Rothschild

This commentary explores recent trends in human
rights reporting related to sexuality. It argues that the
health, human rights and sexuality movements have much
to learn from one another and that an enhanced dialogue be-
tween and among these communities would be beneficial.
To consider and evaluate some of the ways documentation
of sexuality-related violations has taken cues from and con-
tributed to expansion in both form and content of tradi-
tional human rights reporting, this commentary focuses on
four recently-published human rights reports grounded in
sexual orientation and non-conforming gender identity and
behaviors. While these reports are not the first to address
these topics, each makes a new contribution to the ex-
panding canon of human rights reporting that addresses the
ways rights and sexuality are actively linked, especially
within the context of non-normative sexual orientations,
gender identities and practices.! It is also important to note
that the attention to non-normative sexual orientations and
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gender identities and practices is just one stream of an ex-
panding flow of human rights reporting that addresses the
way that rights and sexuality engage with each other.2

As the author of two of these reports, I have learned
first-hand about some of the challenges and added burdens
faced by different kinds of organizations in their integration
of activism and abuses related to health and sexuality. One
of the central challenges in reports on non-traditional sexual
behaviors and identities is that their authors have the added
burden—beyond those imposed in many human rights re-
ports—of having to make visible, and in fact human, a dis-
favored and often invisible set of people, identities and prac-
tices. The benefit, however, of having to overcome this chal-
lenge is that the reports can become key tools for the people
made visible by them—people for whom human rights as an
organizing framework might be new and for whom the no-
tion of having and being worthy of rights might be a radical
and life-changing concept.

Additional challenges in these areas include the idea
that human rights organizations have been slow to integrate
sexuality into their ongoing advocacy and research. A
number of factors are responsible for this, including the fact
that they too often required convincing of the importance of
documentation of these abuses. In addition, the human right
to health has not fully been taken on board by human rights
organizations.3 Sexuality and health activists, too, were
sometimes slow to see the value of a human rights frame-
work to their advocacy and documentation. Some organiza-
tions have even recoiled from taking on issues that they
thought would create risk of governmental or social threat.
Consider three examples: certain U.S.-based mainstream
feminist women’s organizations have been cautious in wel-
coming lesbians or lesbian issues for fear of homophobic re-
actions from their own members; some rights organizations
have been skittish about addressing sexuality for fear that
they would lose their status as legal nongovernmental or-
ganizations if they were to defend the rights of those seen as
criminals by their governments; and some sexual health or-
ganizations have chosen to avoid addressing aspects of
sexual and reproductive rights for fear of backlash if they
were to provide condoms or information about abortion.
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This overview of the four reports—three from NGOs
operating internationally and one from a local national
NGO—first details trends in contemporary rights reporting,
then summarizes the focus of the four reports, and closes
with some lessons learned from these reports and their im-
plications for future work. The cumulative effect of this
analysis reveals some key openings and areas for growth,
principally in regard to the links between health and human
rights in the area of sexuality. From these links and gaps a
number of key premises for future work can be derived, par-
ticularly pertaining to the need for more concentrated dia-
logues and inter-disciplinary work, especially in the rela-
tionship between sexual health and sexual rights.4 The com-
mentary concludes that those who work in health or sexual
health communities could benefit from fully integrating a
human rights analysis in their programs and services, and
that critiques of medical establishments and abuses related
to health and sexuality should be better woven into the
fabric of human rights reporting.

New Patterns and Trends in Human Rights:
Surfacing Sexuality and Health

Human rights reporting has three basic goals: to specify
abuses, to identify perpetrators, and to call for action de-
signed to remedy both the violations and the climate that al-
lowed them. Historically, human rights publications have
focused on violations that take place in public sites (such as
police stations, prisons or state hospitals) and those that are
carried out by agents of the state. Documentation has
tended to focus on perpetrators who are state agents, such as
police, military or prison officials.

However, three prominent shifts in recent human rights
advocacy and reporting have expanded this traditional
focus. Each of these has had an immediate bearing on health
and sexuality and each provides a backdrop for investigating
and documenting abuses related to sexuality:

1. Recognition of abuses committed by “non-state ac-
tors,” such as family or community members, corpora-
tions and other businesses, and health care personnel in
private settings;
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2. Attention to violations that take place in the private
sphere, including within homes, private businesses or
private health care facilities; and

3. Attention to economic, social and cultural rights, in-
cluding rights to health and education.s

Alongside these shifts lies a major development in the land-
scape of sexuality and human rights: Recent human rights
reporting has named and legitimized experiences of margin-
alized groups and populations with disfavored sexual prac-
tices and gender behaviors, and this reporting has made vis-
ible some of the very people who have the least access to
human rights and civil liberties, or who have limited access
to the range of rights needed to achieve the highest attain-
able standard of health.

In the last fifteen years, there has been great progress in
this reporting, which covers topics now understood to fall
under the rubric of “sexual rights.” While this term is some-
what new, it speaks to the range of diverse and not always
consistent topics related to sexuality that surfaced in var-
ious social movements during the past two decades, in-
cluding women’s health, reproductive rights, lesbian, gay,
bisexual and transgender (LGBT) issues, and anti-violence
advocacy. Both mainstream and smaller human rights
groups have started to issue reports and case actions calling
for government action to end abuses related to sexuality.
Most often, in documentation on abuses related to sexual
orientation, reporting has focused on calling for an end to
imposition of the death penalty, torture, or arbitrary impris-
onment of people who are or who are perceived to be les-
bian, gay, bisexual and transgender.¢

During the 1990s, a few international human rights
groups slowly began to heed the call of activists to docu-
ment the experiences of people and communities targeted
for both egregious abuses and day-to-day harassment. They
began to place the experiences of LGBT people squarely
within the context of traditional rights analyses and fos-
tered utilization of the human rights framework by the very
communities whose lives they were documenting. More re-
cently, non-conforming gender behaviors and identities
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have become the subject of rights documentation. However,
while the abuses of health care personnel have become in-
termittently attended to in rights reporting, the overall role
of the health system in perpetuating the marginalization of
these populations has not been explored, nor has health as a
right, and not merely a site of discrimination, been fully
taken on board.

Lessons From Recent “Sexual Rights” Reports in the
Field of Sexual Orientation and Gender Identity

The four aforementioned human rights reports utilize
the models of the trends cited above and build upon them.
Each focuses on sexual orientation, non-conforming gender
behaviors and identity, or both. All explore previously un-
documented themes, and all begin to articulate a connec-
tion to health and sexuality. For the people whose stories
and experiences of abuse lay the foundation of the “mate-
rial,” these reports offer the utility of the human rights
framework to address and rectify abuse. On a practical level,
they offer tools and resources that these communities might
not have previously accessed. Each report makes a contri-
bution by playing to different “strengths” of rights dis-
course: traditional state responsibility; broader state respon-
sibility for climates of hate; gender specificity; and shedding
light on abuses that were previously invisible.

Most critically, though, they reveal the strengths and
the added burden of sexuality-based documentation in com-
parison to traditional human rights reporting: documenta-
tion must render visible the very communities who some-
times seek safety in invisibility; it must define, normalize
and set cultural context for these communities; and it must
humanize the people often seen as sexually marginal or not
worthy of human rights protections because of their rela-
tionship to sex or gender. While each of these speaks to cer-
tain aspects of health (whether in terms of forced psychi-
atric treatment, HIV/AIDS advocacy, or notions of
“normal” or “healthy” behaviors related to gender), none
explicitly articulates a commitment to utilizing a compre-
hensive health and human rights approach in its analysis.
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Crimes of Hate: Conspiracy of Silence: Torture and
Ill-Treatment Based on Sexual Identity

While using a conventional “violations” human rights ap-
proach, Crimes of Hate was published by Amnesty
International (Al) in 2001 as part of an international mem-
bership campaign against torture.” This report presents a
global overview of torture directed at people because of their
sexual identity, and marks the first time Amnesty
International committed resources for a full publication on
these issues and made sexuality and human rights concerns
a primary focus of an international campaign.82 Al also uses
the definition of torture to cover abuses by state agents, in-
cluding health officials, and by private actors, such as family
members, when the state is responsible for not punishing or
being complicit in the abuse. In presenting the torture and
ill-treatment of people who are or who are perceived to be
gay, the report becomes useful as a tool for LGBT commu-
nities as well as for policy makers and activists who might
not be grounded in sexual politics. Abuses are clearly pre-
sented as worthy of state attention and provision of redress.

More Than a Name: State-Sponsored Homophobia and Its
Consequences in Southern Africa

Human Rights Watch and the International Gay and
Lesbian Human Rights Commission published More Than a
Name in 2003.10 In documenting a range of abuses in five
Southern African countries (Botswana, Namibia, South
Africa, Zambia, and Zimbabwe), the report frames the ho-
mophobic rhetoric of government and religious authorities
as a state failure to respect, protect and fulfill human rights.
The report argues that a political climate permissive of
overt verbal attacks against LGBT people (and those whose
appearance defies traditional gender stereotypes) presents an
acute threat to anti-AIDS efforts and negatively affects the
political participation and freedom of expression of people
living with HIV/AIDS. Other contributions include ana-
lyzing how various forms of homophobia, including vitu-
perative speech, curtail freedom of expression and self-pres-
entation through dress codes and in young people’s educa-
tion, particularly in their (in)ability to remain in school in
the face of severe physical and verbal abuse.
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Written Out: How Sexuality Is Used to Attack Women’s
Organizing

Too few LGBT human rights reports and case reports cen-
trally locate women’s experience. In 2000, however, the
International Gay and Lesbian Human Rights Commission
and the Center for Women’s Global Leadership published
Written Out, a report focused on the experiences of women.
This LGBT/feminist partnership identified “lesbian-baiting”
as a human rights issue that undermines the effectiveness of
women’s political advocacy.!! It showed how government of-
ficials, the media, and religious and medical authorities at-
tempt to discredit women deemed threatening by making al-
legations about their sexuality or their gender appropriate-
ness. Written Out demonstrates that lesbian-baiting is expe-
rienced globally by a range of women in all contexts;
whether through allegations about lesbian identity or about
being “unhealthy,” childless or unmarried (ideas sometimes
judged equally negatively), the aim is to regulate women’s
behavior, expression, appearance and political activity.

Human Rights Violations Against the Transgender
Community: A Study of Kothi and Hijra Sex Workers in
Bangalore, India

Within the universe of LGBT and sexual rights reporting,
the experience of people behaving outside of traditional
gender roles (and particularly those who identify as trans-
gender) are often least understood, and violations go both
under-reported and undocumented. The People’s Union for
Civil Liberties-Karnataka (PUCL-K) reports in Human
Rights Violations Against the Transgender Community that
“the dominant discourse on human rights in India has yet to
come to terms with the production/reproduction of absolute
human rightlessness of transgender communities.” It is pre-
cisely this reality that the PUCL-K study seeks to defy: the
report, by humanizing individuals who challenge their as-
signed gender roles, makes plainly visible egregious abuses
that had been obscured and unremedied. Published by a na-
tional-level human rights organization, the report reflects
the organization’s interest in bringing about a “measure of
recognition and respect for these communities.”12 It also
seeks to use documentation to contribute to establishing a
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social movement, including fostering cultural and political
organizing around challenging behaviors and identities.

These reports reveal important aspects of reporting on
and engaging with sexuality. This engagement with sexu-
ality is focused on sexual orientation and gender identity,
but it could also lead to implications for sexuality and
human rights reporting more generally.

While all of these reports engage in traditional rights
fact-finding styles and claims of objectivity, they speak to
different audiences in order to serve different purposes. For
example, to address law and policy change, studies must be
presented in ways seen as legitimate by human rights, gov-
ernment and policy-making audiences. Yet, to be seen as
useful by the people who are the subjects of the reports, they
must also provide a more basic educational function. To this
end, many reports add additional information in glossaries
or appendices. For example, the appendix section of Human
Rights Violations Against the Transgender Community
contains a condensed presentation of rights under Indian
law, a sample bail application, an international bill of
gender rights, and, perhaps most interesting, a description of
sex reassignment surgery. The resources here are of use for
a range of communities, as the study offers tools to people
at risk, as well as information useful for health personnel
and policy makers.

It is unusual for human rights reports to elaborate in
ways that seek to define and explain the subjects themselves.
However, since LGBT experiences and, indeed, sexuality and
gender generally, tend not to be well understood in main-
stream communities, full elaboration of who the victims and
survivors are becomes as important as what happens to
them. Precisely because of many readers’ lack of familiarity
with the subject matter, there is conscious and self-reflective
reference to language and exploration of culture. Crimes of
Hate and More than a Name, for example, both have detailed
glossaries potentially useful for those learning the differ-
ences between “gender identity” and “sexual orientation” or
between “transgender” and “transsexual.”

An analysis of “identity-based discrimination,” which
allows for a focus on the experiences of people who are
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targeted for abuses because of who they are or who they are
seen to be, provides a foundation for this work.13 However,
such an analysis may require a detailed description of a group
and an elaboration of their social and cultural context. This
is evident in Human Rights Violations Against the
Transgender Community, which presents a brief sociological
history of Kothi and Hijra transgender communities in
Bangalore and attempts to provide contemporary explana-
tions for how and why many people in these groups decide to
become sex workers. The report also explores the structural
underpinnings of HIV-infection risks in these communities.

Human rights documentation reveals the horrors of
abuses directed at individuals or groups of people. But in ad-
dition to the abuses, some sexual and human rights reports
also demonstrate resistance and the agency of the people
targeted and do not rely solely on narratives of passive sub-
jugation or victimization. In Written Out, as in the other re-
ports discussed here, there is reference both to organizing ef-
forts and the risks facing human rights defenders precisely
because of their activism.

Conclusions, Gaps, and Future Directions

Just as there are positive trends in developments in
sexual rights and LGBT documentation, there are also gaps
and challenges. While this commentary has looked nar-
rowly at one issue in the context of sexuality, it remains
true that the documentation of most human rights and
LGBT organizations has not expanded beyond sexual orien-
tation and violence. Two exceptions are in relation to the
right to health in the context of HIV/AIDS (where Human
Rights Watch reporting has begun to address the overlap of
attacks on sex workers and people who work with men-
having-sex-with-men in India, for example) and in regard to
the right to education for people marginalized because of
their gender or sexuality.l* However, even human rights re-
porting related to sexuality remains grounded in explo-
rations of violations of rights, and is not concerned with the
development of analyses of more affirmative rights claims.
Whether based in human rights, LGBT, or feminist sexu-
ality advocacy, too few organizations are grappling to deter-
mine how they can engage with more positive human rights
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claims related to sexuality, including the right to safe and
satisfying sexuality, or the somewhat ambiguous “right to
pleasure” that some advocates seek to promote.

In addition, there is a great need for exploration of sex-
uality and reproductive rights, including in the areas of in-
formed choice, forced sterilization, and family planning
policies that preclude discussion or restrict information
about condoms, contraception, abortion or adoption, as well
as in assisted reproduction for all people, including those
with non-conforming sexual or gender identities. These ex-
plorations require collaboration between health and human
rights communities in order to foster laws, policies, and
practices that are sensitive to the needs of sexually margin-
alized communities. To be most relevant and effective,
these advances also require dialogue with those engaged in
rights to food, housing, safe working conditions and other
health-related issues.

Also of critical importance is the question of how to in-
tegrate both gender and women’s experience more thor-
oughly throughout sexual rights reporting, including and es-
pecially in terms of sexual orientation. Human rights, LGBT
and women’s organizations must more proactively seek to
uncover the experiences of women with non-heternorma-
tive behaviors, such as women who have sex or intimate re-
lations with women, lesbians, and non-gender conforming
women, particularly because so many violations take place
within “private” contexts, including within the family or
health care settings, and are never reported to authorities.

There are many movements represented in sexual
rights discourse; their constituents often have different
agendas, and they often use the language of rights in myriad
ways. The literature addressing sexuality and rights is nei-
ther cohesive nor consistent in its definitions and analyses.
Advocates use language and write about “sexual rights” in a
range of ways.!5 Not all advocates for these rights issues
need to use the same language, but for strategic purposes we
need to become more familiar with one another’s move-
ments and the ways we use language. We need to under-
stand context-specific needs and differences: sophisticated,
inter-disciplinary health and rights-oriented documentation
and reporting are crucial tools for this education process.
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From virginity testing to mandatory HIV testing of people
in marginalized groups, the links between governments,
health authorities, sexuality, health, and human rights abuses
must be better addressed. Advocates across these disciplines
must foster better understanding of sexuality-based violations
in terms of physical and mental integrity and the explicit con-
nection to all rights related to health.

This analysis of the current state of reporting on human
rights and sexuality has demonstrated that the dialogue
begun between the human rights and public health commu-
nities could be enhanced by attention to a range of sexuality
and health issues, including censorship in sexuality educa-
tion, forced pregnancy, rape and other forms of violence, as
well as discrimination against people living with HIV/AIDS.

In this review, a number of critical issues have been
brought to the forefront, including the ideas that sexual
health and sexual rights communities are not capitalizing
on common interests to the extent that they should, as both
fields have much to contribute to each other. These com-
munities must engage in more concentrated dialogue with
human rights organizations, and vice versa. Both the health
and sexual health communities could benefit from fully in-
tegrating a human rights analysis into their programs and
services. Critiques of medical establishments and abuses re-
lated to health and sexuality should be better woven into
the fabric of human rights reports.

As long as violence and discrimination against mem-
bers of sexually marginalized groups continue unabated,
there remains a great need to further document health and
sexuality concerns in the language of rights so as to increase
accountability and end impunity. At the same time, re-
porting is only one part of the arsenal of rights work, and its
evolution is intertwined with inter-disciplinary efforts to
better describe, research and educate others about the con-
nections between harm, stigma, health, violence and dis-
crimination.
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