Vivek Maru is counsel in the
World Bank Justice Reform
Group and co-founder of
Timap for Justice Sierra
Leone.

Please address correspon-
dence to the author at the
World Bank, 1818 H Street,
NW Washington, DC 20433
USA, email: vivek.maru@
gmail.com.

Competing interests: The
author is co-founder of Timap
for Justice.

Copyright © 2010 Maru. This
is an open access article dis-
tributed under the terms of the
Creative Commons Attribution
Non-Commercial License
(http://creativecommons.org/
licenses/by-nc/3.0/), which
permits unrestricted non-com-
mercial use, distribution, and
reproduction in any medium,
provided the original author
and source are credited.
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ABSTRACT

This essay suggests that two strands of social action which have hitherto developed
separately — legal empowerment and social accountability — ought to learn from one
another. Legal empowerment efforts grow out of the tradition of legal aid for the poor;
they assist citizens in seeking remedies to breaches of rights. Social accountability
interventions employ information and participation to demand fairer, more effective
public services. The two approaches share a focus on the interface between communities
and local institutions. The legal empowerment approach includes, in addition, the
pursuit of redress from the wider network of state authority. The essay suggests that
social accountability interventions should couple local community pressure with legal
empowerment strategies for seeking remedies from the broader institutional landscape.
Legal empowerment programs, for their part, often under-emphasize injustices related
to essential public services such as health and education, perbaps in part because
they tend to wait for communities and individuals to raise problems. Instead, legal
empowerment programs should learn from social accountability practitioners’ use of
aggregate data as a catalyst for community action. 1egal empowerment organizations
would also benefit from adopting the attention to empirical impact evaluation that has
characterized experimentation in social accountability.

INTRODUCTION

This essay argues that two strands of social action which have hitherto
developed separately
ought to learn from one anothet.! “Legal empowerment” grows out of

legal empowerment and social accountability —

the tradition of legal aid for the poor and secks, as legal aid has sought
for centuries, to help people protect their rights. For much of the world’s
population, legal aid in its classic form is either impractical or inadequate:
lawyers are costly and scarce; lawyers are ill equipped to deal with the
plural legal systems prevalent in most countries; and many people do not
prefer the solutions afforded by litigation and formal legal process. Legal
empowerment efforts aim to provide legal aid in a way that is practical,
flexible, and responsive to socio-legal context. Legal empowerment pro-
grams often combine a small corps of lawyers with a larger frontline of
community paralegals who, like primary health workers, are closer to the
communities in which they work and employ a wider set of tools.

Drawing from the experience of Timap for Justice in Sierra Leone and
kindred programs in many parts of the world, I argue here for five defin-
ing principles of the legal empowerment approach: a focus on concrete
solutions to instances of injustice; a combination of litigation with more
flexible, grassroots tools like education, organizing, advocacy, and media-
tion; a pragmatic, synthetic orientation towards plural legal systems; a
commitment to empowerment; and a balance between rights and respon-
sibilities.



“Social accountability” refers to strategies developed
in the last two decades that employ information and
participation to demand fairer, more effective public
services. Social audits, for example, allow commu-
nity members to compate their expetience of local
government outputs against recorded expenditures.
Another intervention, the community scorecard,
involves aggregating data on the performance of
service facilities like schools and health clinics. The
scorecards provide a basis for dialogue between com-
munity members and facility staff; the dialogue in
turn leads to action plans for closing the gap between
policy and practice. Both social audits and commu-
nity scorecards have achieved substantial, life-saving
improvements in service delivery at the local level.

The missions and methods of these two communi-
ties of practice overlap significantly. And yet thus
far they have ignored one another. Law is strikingly
absent in the social accountability literature, and
the legal empowerment literature in turn makes no
mention of the recent experimentation in social
accountability.” T argue that a strategic blend of the
two approaches would increase the effectiveness and
reach of grassroots efforts to advance social justice,
including efforts to realize the right to health.

The two approaches share a focus on the interface
between communities and local institutions. The legal
empowerment approach includes, in addition, the
pursuit of redress from the wider network of state
authority. Successful legal empowerment programs
find traction in that pursuit even when state struc-
tures are largely dysfunctional. 1 therefore suggest
that social accountability interventions should couple
local community pressure with legal empowerment
strategies for seeking remedies from the broader
institutional landscape.

Legal empowerment programs often under-empha-
size injustices related to essential public services such
as health and education, perhaps in part because they
tend to wait for communities and individuals to raise
problems. Instead, legal empowerment programs
should learn from social accountability practitio-
ners’ use of aggregate data as a catalyst for commu-
nity action. Legal empowerment organizations would
also benefit from adopting the attention to empirical
impact evaluation that has characterized experimen-
tation in social accountability.

LEGAL AID 1.0 AND 2.0

Legal aid is neatly as old as law itself.’ Legal systems
are plagued by a founding contradiction: the law is
meant to dispense fair judgments in disputes between
parties who ate, in many respects, unequal. And yet
inequality — in money, power, status — has a way
of seeping into the space from which it is barred.
All people may be promised their day in court, but
a party of wealth or strength will likely manage to
improve its chances. Legal aid is one classic correc-
tive to this fundamental tension: a way of bolstering
the weak party’s hand.

But in its classic form, legal aid has serious limita-
tions. In many places lawyers are costly and scarce,
and providing enough formal legal assistance to meet
demand would be implausible. Conventional legal
aid is also ill equipped to deal with the plural legal
systems prevalent in most countries. Perhaps most
significantly, the solutions afforded by litigation and
formal legal process are not always the kinds of solu-
tions desired by the people involved, and they do not
always contribute meaningfully to the agency of the
people they serve.

There is a second generation of efforts to assist
people who face injustice, one that is marked by
greater flexibility and creativity, that is responsive
to socio-legal context, and that is concerned not
just with service delivery but with building power.
Such efforts are sometimes termed “legal empow-
erment.” In this essay I also use the term “justice
services,” which similarly has a connotation broader
than “legal services.”

I co-founded and for four years co-directed a pro-
gram in Sierra Leone, Timap for Justice, which aspires
to deliver justice services in this newet, broader vein.”
Learning from the experience of Timap for Justice
and kindred work around the world, I would argue
that, at their best, legal empowerment efforts are
defined by the following five principles:*

Concrete solutions to instances of injustice

Legal empowerment efforts seeck to demonstrate,
case by case, that even in environments accustomed
to arbitrariness and unfairness, justice is possible.
Injustice is interpreted to include intra-community
disputes as well as problems and abuses that arise



between citizens and traditional authorities, between
citizens and state institutions, and between citizens
and private firms.

Legal empowerment organizations by no means win
every battle they take on, and the remedies they do
reach are incremental improvements on the status quo
rather than pure moral victories. But above all else, an
organization’s judgment of its own performance, and
the trust it receives from communities, rests on its
capacity to achieve concrete solutions to instances of
injustice. Open-ended awareness raising, or advocacy
for large-scale political change, say, are both impor-
tant tools but not in themselves sufficient.

It is the solving of people’s daily problems that
defines the grassroots practice of legal empower-
ment: a mother receives support for her children
from their hitherto derelict father; a community asso-
ciation succeeds in advocating with local government
for repair of a dangerous broken bridge; a school is
required to stop using its students for forced farm
labor; a wrongfully detained juvenile is released; a
group of farmers receives compensation from the
mining company that damaged the farmers’ land.

A combination of litigation and high-level advocacy
with more flexible, grassroots tools

A wide set of tools — including community educa-
tion, organizing, local advocacy, and mediation —
allows for constructive and cost-effective solutions,
while the sparing, strategic use of litigation and high-
level advocacy backs frontline efforts with greater
power of enforcement. The credible threat of litiga-
tion lends weight to the advocacy of frontline work-
ers. This is the case even in a state like Sierra Leone,
where the courts are significantly dysfunctional.

A pragmatic, synthetic approach to plural legal systems

A legal missionary outlook toward traditional institu-
tions is not uncommon among human rights advo-
cates: the aspiration to banish traditional darkness
with modern legal light. This contempt of traditional
institutions and norms makes as little sense as san-
guine romanticization. In most cases I would argue for
engaging and respecting both traditional and modern
legal regimes, for building bridges between them, and
for advocating for the positive evolution of each.

Empowerment

A conventional legal aid approach tends to treat
people merely as clients — or perhaps victims —
who require a technical service. Wherever possible,
legal empowerment efforts should seck to cultivate
the agency and power of the people with whom they
work. Not “I will solve this problem for you,” but
rather, “I will work with you to solve this problem,
and give you tools with which to better face such
problems in the future.”

A balance between rights and responsibilities

The rights discourse poses an existential danger: an
emphasis on demands can undercut the ethic of self
sufficiency. Legal empowerment efforts can strike a
balance between right and responsibility by supporting
community and self-help organizations and by advo-
cating as often and as strenuously for fulfillment of
citizen obligation as for insistence on citizen rights.

SOCIAL ACCOUNTABILITY

Like legal aid, social accountability is an old idea.The
very existence of a government poses the question
of its relationship to the governed. John Stuart Mill
emphasized this point in 1861: “[P]olitical machinery
does not act of itself. As it is first made, so it has
to be worked, by men, and even by ordinary men. It
needs, not their simple acquiescence, but their active
participation.”®

In democracies one fundamental mechanism for
participation and accountability is the election. But
elections have limits. They reduce a complex set of
factors — policy proposals, past performance, some-
times region and ethnicity — into a single, periodic
vote. Also, elected officials constitute only a thin
layer of the state apparatus, and the signals transmit-
ted from voters to the non-elected bureaucrats who
conduct the majority of the state’s work are indirect
and easily muddled.’

In recent years, civil society organizations and devel-
opment agencies have experimented with interven-
tions to ensure direct state accountability at a local
level. Martina Bjorkman and Jakob Svensson define
social accountability as

an approach towards building account-
ability that relies on civic engagement



where citizens and civil society organi-
zations directly or indirectly participate
in extracting accountability (Malena et
al,, 2004)...most interventions have
in common that they inform citizens
about their rights and status of service
delivery and encourage participation."

The recent experimentation has taken a number of
forms. I discuss two of these below."

Social andits and participatory expenditure tracking

Organizations in India, Uganda, Indonesia, and many
other places have pursued, with varying degrees of
success, participatory measures for tracking actual
public expenditures against budgets. These interven-
tions depend on the public availability of budgetary
and expenditure information. With public records in
hand, civil society actors can engage in participatory
comparisons against actual spending. Mazdoor Kishan
Shakti Sangathan (Association for the Empowerment
of Workers and Farmers) pioneered social audits in
Rajasthan, India in the early 1990s. Association work-
ers read out government accounts and expenditure
records at community meetings, and then invite vil-
lagers to testify to any discrepancies between official
records and the villagers’ personal experience. These
meetings expose corruption and sometimes lead to
the return of stolen funds.'

Mazgdoor Kishan Shakti Sangathan joined with other
organizations to form a broader movement for
the right to information, leading to the passage of
right-to-information legislation in Rajasthan in 2000
and a national law in 2005." India’s National Rural
Employment Guarantee Act, also passed in 2005,
requires local governments (gram panchayats) to hold
public meetings (gram sabbas) in which communities
review past spending under the act and plan future
spending, The state of Andhra Pradesh has deployed
civil society resource persons to facilitate social audits
during these public meetings."

Community scorecards and community-based monitoring
of frontline service provision

Community-based monitoring and community
scorecards focus on the nature and quality of ser-
vice by frontline providers. Care International orga-
nized community scorecards for health services in

Malawi in the early 2000s. Such scorecards are akin

to individual “citizen report cards,” which were pio-
neered in Bangalore, India in the 1990s. Community
scorecards are generated for service delivery facilities
such as health clinics or schools. Civil society orga-
nizations gather data on facility performance and on
the experience of facility users and facility staff. The
scorecards aggregate these data and present them in
a simplified form.

Organizations then hold an interface meeting, in
which both community and staff are present, to dis-
cuss the contents of the scorecard and discrepancies
between actual facility performance and performance
as envisioned under policy. The aim of the interface
meeting is to agree on an action plan by which facility
staff will improve performance going forward. The
community then monitors the facility for compli-
ance with the action plan. After a designated period
— perhaps six months or a year — the civil society
organization conducts a subsequent scorecard exer-
cise to track progress.”

A recent evaluation of a community scorecard inter-
vention in Uganda demonstrated striking quantifi-
able results within one year. The intervention and
evaluation were designed by staff from Stockholm
University and the World Bank and implemented
in cooperation with 18 Ugandan community-based
organizations (CBOs) in 50 health dispensaries across
nine districts. Of the 50 facilities, 25 were randomly
selected for “treatment” (that is, the intervention
would take place in those communities) and 25 were
designated as control sites for the purpose of mea-
suring impact.

The CBOs collected data in two ways: a service deliv-
ery survey based on facility records and a household
survey of randomly chosen households within the
facilities’ catchment areas. The houschold survey
measured health outcomes like child mortality and
infant weights as well as each houschold’s experi-
ence with the facility, including parameters such as
usage (for example, when and how often household
members sought care from the facility), access (for
example, actual prices paid for drugs), quality (for
example, wait times for receiving care), and satisfac-
tion (for example, housechold members’ rating of
facility petformance).'t

For the treatment communities, this data was aggre-
gated into a simple scorecard. In addition to data
on the facility under review, the scorecards provide



district and national averages for comparison. The
community-based organizations presented the score-
cards, along with information on the health ministry’s
policies governing how dispensaries are supposed to
function, in a series of three participatory meetings:
one meeting with community members, another with
service providers, and a third with the community
and the service providers together.

In the final interface meeting, the community and
the dispensary staff jointly developed and agreed
upon an action plan to improve facility performance.
Typical commitments in the action plans include: the
clinical officer in charge will post a schedule of ser-
vices provided by the facility; clinic staff will report
to work regulatly; the clinic will stop charging user
fees as mandated by law; the clinic will reduce wait
times to one hour maximum; the health unit man-
agement committee will begin to meet regularly; and
the community will increase its use of the facility."”
Community members were asked to continuously
monitor compliance with the action plan. The CBOs
held public follow-up meetings quarterly to discuss
progress and problems.

The evaluation found remarkable results after one
year of this relatively simple intervention. When
compared with facilities in the control group, the
treatment facilities experienced 19% less nurse
absenteeism, 7-10 % higher immunization rates, a
16% higher rate of facility utilization, and a stunning
33% drop in child mortality."®

WHY THESE APPROACHES WOULD ENRICH
ONE ANOTHER

The missions and methods of these two communi-
ties of practice — legal empowerment and social
accountability — overlap significantly. But the two
communities have largely ignored one another. My
claim is that they ought not do so.

In the literature on social accountability, the law is
strikingly absent. Reading Bjorkman and Svensson’s
study on Uganda health monitoring, for example, a
lawyer wonders, what would happen if the nurses
do not respond to persuasion? Where is the legal
remedy? None is mentioned. The Uganda interven-
tion and most interventions of its kind focus only
on the direct interaction between community and
service provider or between community and local
government."

Indeed, when social accountability interventions
have failed to produce positive impact, researchers
have identified the lack of a remedy as a key obstacle.
Researchers in Rajasthan, India, for example, paid
a community member to regularly monitor nurse
attendance at a local clinic; the experiment yielded
no reduction in nurse absenteeism. In Indonesia, an
experiment invited community members to meetings
in which public officials were to account for public
expenditures in village roads projects; the increased
participation did not result in a statistically significant
decline in corruption.

The purveyors of both experiments concluded that,
among other flaws, the interventions faltered because
communities lacked a way of seeking redress for
cither the absenteeism in Rajasthan or the corrup-
ton in Indonesia.”’ Similarly, K. S. Gopal, reviewing
the social audits conducted in Andhra Pradesh, India
under the National Employment Guarantee scheme,
reported large gaps between the amounts of fraud
exposed and the amounts recovered. Gopal observed
that the audits risk futility in the absence of an effec-
tive remedy against corrupt officials.”

Justice services, meanwhile, are in the business of
pursuing remedies. While traditional legal aid —
Legal Aid 1.0 — focuses on the judiciaty as a source
for remedies to breaches of rights, the legal empow-
erment generation engages a broader set of methods
and institutions. This broader set includes the tools
used in social accountability interventions: monitor-
ing and advocacy with local authorities or service
providets.

In addition, in the case of a breach of health policy
as in the Uganda intervention, frontline workers in
legal empowerment programs (sometimes called
community paralegals) would draw on their knowl-
edge of the administrative law that governs line
ministries, the laws that bar and punish corruption,
and the chains of accountability and responsibility
across levels of government. If the efforts of front-
line staff to make use of these various channels fail,
the staff may call on the lawyers with whom they
are connected, who in turn can engage in litigation
or higher-level advocacy.

In Lombok, Indonesia, at a meeting of youths con-
vened by a village paralegal, I heard the paralegal’s
supervising lawyer explain the power of the legal
empowerment approach this way:



The difference this paralegal post makes
is that it connects you to a wider net-
work. If you have a case in the villages
[they had been discussing two cases
involving unlawful seizure of agricul-
tural land by corporate developers|, it
doesn’t have to stop there: together we
can engage the land administrator, the
sub-district police station, the district
government, and if need be we can go
to court.”

Social accountability practitioners may tend to ignore
this broader legal framework because of the percep-
tion — often valid — that the law and state struc-
tures are largely unresponsive and dysfunctional. But
legal empowerment practitioners specialize in squeez-
ing justice out of dysfunctional systems. They by
no means win every battle, as mentioned above, but
their combination of advocacy, mediation, education,
organizing, and litigation seeks expressly to make
even broken systems move.”

Another possible objection to the relevance of the
legal empowerment approach in the arena of social
services in particular is the old doubt about the
enforceability of social and economic rights. Some
law scholars and human rights organizations have
held that spheres like health and education atre mat-
ters of political process, not rights.** But whether
or not a polity grants abstract fundamental rights
to social and economic goods, any health or edu-
cation or housing policy inevitably creates specific
entitlements and, in turn, a chain of responsibility
to ensure that those entitlements are fulfilled. Legal
empowerment programs strive to understand that
chain of responsibility, no matter how faulty, and to
get it to work for people.

Indeed, contrary to conventional wisdom, the judi-
ciary itself is often involved. The empirical work
of Varun Gauri and colleagues on courts in South
Africa, Nigeria, Brazil, Indonesia, and India found
substantial litigation on health and education rights
in each of those countries, ranging from a few doz-
en cases in Nigeria to several hundred in India to
thousands in Brazil.?

The 2004 World Development Report on making
services work for poor people offers a triangular

schematic (Figure 1), with communities and service
providers at either corner of the base and the state
at the apex.®

Social accountability interventions often pursue
what the World Development Report authors call
the “short route” to accountability — direct interac-
tion between citizens and service providers, as with
community scorecards. Other social accountability
interventions engage a limited, shortest-possible ver-
sion of the “long route,” influencing service delivery
via local governments, as with social audits at the
panchayat level in India.

What the perspective of legal empowerment offers is
a disaggregation of the “state” corner of the triangle.
The state is not a unitary entity but rather a complex,
layered network governed by rules and institutions.
Even when those rules are honored vastly in the
breach, they are worth knowing and invoking.

Legal empowerment practitioners, on the other
hand, have much to gain from the experience of the
recent social accountability efforts. In particulat, legal
empowerment programs should learn from the social
accountability community’s use of data and from

The state
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Figure 1. Key relationships of power.

Source: The World Bank, World Development Report
2004 Making services work_for poor people (Washington,
DC: The World Bank and Oxford University Press,
2003), p. 49. Available at http:/ /www-wds.wotld-
bank.org/external/default/ WDSContentServer/
IW3P/1B/2003/10/07/000090341_20031007150
121/additional/310436360_20050005034404.pdf.

© The International Bank for Reconstruction and
Development/The World Bank. Used with permission.



their adoption of a proactive, community-wide per-
spective in relation to public goods and services.

Traditional legal aid providers tend to structure their
efforts according to the problems that “clients” bring
forward. Many among the newer legal empowerment
generation also abide by this model. Responding to
clients, it is thought, means allowing the community
to set priorities. But the key to the Uganda health
intervention was that no single family appreciated
how poorly the facilities were functioning until the
community was presented with data on facility per-
formance. Any particular household interacts with
the facility only occasionally and so may not be able
to generalize from the irregularities it encounters.
Only with aggregate data on performance could the
community see that the facility was systematically in
breach of policy.

I have found that the dockets of generalist justice
service providers often include disproportionate
numbers of intra-community conflicts — such as
child support claims and land disputes — with fewer
cases involving failures of state institutions and pub-
lic services.”” I suspect that these proportions do not
reflect relatively well-functioning public institutions,
but rather are a sign that communities have not con-
ceived of state failures as injustices capable of rem-
edy, and that legal empowerment organizations have
not adequately demonstrated their effectiveness in
addressing state failure.

The social accountability experience suggests that
justice service providers should take a more proac-
tive approach to discerning and addressing commu-
nity needs. Instead of waiting for citizens and com-
munities to present complaints, legal empowerment
organizations should seek out possible problems
with state institutions and services. Where there are
potential failures, legal empowerment organizations
should gather data as in the various social account-
ability interventions: budgetary data with which to
monitor public expenditures and facility data with
which to measure the quality of service delivery.
Legal empowerment workers can then employ that
data, both for mobilization and advocacy at the local
level — as in the social accountability interventions
— and in the wider realm of state authority through
administrative procedures, anti-corruption commis-
sions, legislative advocacy, and the courts.

A final lesson that the legal empowerment commu-
nity can learn from its social accountability coun-
terparts is a commitment to rigorous research and
evaluation. As several scholars and practitioners
have pointed out, we need a stronger body of evi-
dence on the impact of justice services.”® Perhaps a
lag can be attributed to a difference in intellectual
tradition. The practice of law is rooted in deontol-
ogy, with its emphasis on reason and rights, while
economists — who have been integral in develop-
ing social accountability methodology — find their
philosophical basis in utilitarianism, which gives pri-
macy to the weighing of costs and benefits. These
are perspectives worth melding.

Randomized controlled trials, like those cited here
from social accountability interventions in Uganda,
Rajasthan, and Indonesia, provide one valuable way
of testing impact. The World Bank’s Justice for the
Poor program is applying similar methods to evalu-
ate a community paralegal program in Indonesia. But
inherent features of legal empowerment work — that
the approach varies from case to case and commu-
nity to community, that the ends of empowerment
and accountability are difficult to measure, that legal
empowerment programs actively seek “spillover”
effects — suggest that other research methods, like
qualitative case tracking and analysis of internal
program case data bases, will be equally if not more
important.”” We need to understand not only whether
a given program has an impact, but bow it generates
impact, and how it might improve.

Worldwide, the need for both justice services and
social accountability interventions far exceeds the
supply. A strategic blend of these approaches could
increase efficacy and could also increase reach by
making the most of available civil society presence.
Social justice is elusive. Those who struggle to achieve
it should wield every tool that works.
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