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UNTANGLING EQUALITY AND NON-
DISCRIMINATION TO PROMOTE THE RIGHT TO
HEALTH CARE FOR ALL

Gillian MacNaughton

ABSTRACT

Equality and non-discrimination are core principles in international human rights
law, and all members of the United Nations have legal obligations fo promote these
principles. Although widely adopted into law, interpretations of the rights to equality
and non-discrimination, as well as their relationship to each other, vary considerably
across jurisdictions. At the international level, there are separate provisions on equal-
ity and non-discrimination in the human rights treaties, yet legal scholars tend to treat
the two concepts as one. This article examines the equality and non-discrinination
provisions in the International Bill of Human Rights to consider their potential for
addressing economic and social inequalities. The article proposes a legal framework
that recognizes positive equality as distinct from status-based non-discrimination.
Finally, it argues that both of these distinct rights have important roles in contribut-
ing to realizing social rights, in particular, a right to health care.

INTRODUCTION

Equality and non-discrimination are the most widely recognized human
rights in international law. In fact, all countries that are members of
the United Nations have undertaken legal obligations to promote and
protect the rights to equality and non-disctimination.! Yet, the under-
standing of these rights, as well as their relationship to each other, varies
considerably across jurisdictions. At the international level, the picture is
particularly puzzling, Despite separate provisions on equality and non-
discrimination in human rights treaties, legal scholars and UN treaty
bodies alike have generally conflated the two concepts, thereby greatly
reducing their potential for addtressing social inequalities.” This article
examines the concepts of equality and non-discrimination, focusing on
the International Bill of Human Rights.” It addtesses three questions.
First, what do these two terms mean? Second, what is their relationship
to each other? And third, how can each be employed to realize social
rights, in particular, the right to health care?

Over the past three decades, legal scholars have often affirmed that
equality and non-discrimination are equivalent concepts in international
human rights law.* They further desctibe these concepts as “two sides of
the same coin,” or as negative and positive forms of the same principle.’®
Positive and negative concepts of the principle of equality, however, are
not equivalent. Matthew Craven distinguishes between the two concepts:
“In positive terms, the principle would require that everyone be treated
in the same manner unless some alternative justification is provided. In
negative terms, the principle might be restated to allow differences in
treatment unless they are based upon a number of expressly prohibited

grounds.”



Thus, positive and negative forms of equality are
very different. When positive equality is the norm,
any inequality must be justified. When negative
equality is the norm, most inequalities are accepted;
only inequalities based upon one of the prohibited
grounds, for example, race, sex, language or religion,
must be justified.”

Importantly, in international law, the equality principle
is usually stated in the negative form, which is com-

monly known as “non-discrimination.”

By equat-
ing the two forms of equality in international human
rights law and calling them “non-discrimination,” the
positive right to equality has disappeared. This article
considers the drafting history of the equality and
non-discrimination provisions in the overall frame-
work of the International Bill of Human Rights and
proposes that positive equality and non-discrimina-
tion (or negative equality) should be understood as
two distinct concepts, each with an important role in
realizing social rights.

Legal scholars have described various relationships
between equality rights and social rights. Many have
limited their discussion, however, to non-discrimi-
nation, relying on judicial decisions in which status-
based groups ate denied social rights.” Moteovet, in
these discussions, rarely, if ever, do courts or scholars
acknowledge that poverty and economic status are
prohibited grounds of discrimination under interna-
tional human rights law." Outside the United States,
where social rights are more widely recognized, posi-
tive equality is almost entirely unknown.! This article
considers the potential of both negative equality
(status-based non-discrimination) and positive equal-
ity (without regard to group status) to contribute to
realizing social rights. It illustrates this potential by
examining cases of inequality and discrimination in
education systems and then drawing analogies to
inequality and discrimination in health care systems.
It thereby aims to contribute toward recognizing a
right to universal provision of health care, like the
right to universal provision of schooling, on an equal
basis for all.

EQUALITY AND NON-DISCRIMINATION

Eguality for whom?

The principle of equality is central to human rights,
and yet its meaning continues to be widely debated.
To explain the multiple meanings of equality, theo-
rists often begin with the simplest form of one-to-

one equality."” This type of equality is best illustrated
in law by the example of one-person, one-vote."” The
UN Human Rights Committee explains that this prin-
ciple requires that each elector have one vote and that
the vote of each elector be equal to the vote of each
other elector." In his book Egualities, Douglas Rae
explains that this same form of simple one-to-one
equality applies generally to civil and political rights,
such as the rights to freedom of opinion and expres-
sion, the right against arbitrary arrest, and the right to
a fair trial.” It also applies in the laws tequiring free
and compulsory school for all children.'s Finally, gen-
eral rules, such as no-parking signs and speed limits,
also apply equally to everyone.”

Beyond the one-to-one conception, the meaning
of equality is not so simple.'”® Rae identifies another
form of equality that is frequently addressed in law

as “bloc equality.”"’

Bloc equality requires equality
between blocs but not within blocs. For example,
bloc equality might require that the incomes of wom-
en on average be equal to the incomes of men on
average.”’ Similatly, bloc equality might requite equal-
ity in the rate of men and women entering medical
school. The important point is that the achievement
of bloc equality does not imply the achievement of
simple one-to-one equality.” For example, the avet-
age income of women and men might be equal, yet
there might be gross inequality in incomes within the
blocs among men and among women.*

These two types of equality — simple individual
equality and bloc equality — respond to the question,
“equality for whom?” The answer to “who will be
equal to whom?” is what Rae refers to as the “subject
of equality.”” Importantly, when thete is simple indi-
vidual equality, there must also be bloc equality. On
the other hand, bloc equality does not require simple
individual equality; rather, bloc equality is completely
consistent with gross inequalities within a bloc as long
as, on average, the two blocs are equal. Specific blocs
are enumerated in the International Bill of Human
Rights, which prohibits unjustified distinctions on
the basis of certain statuses, with the goal of creating
equality between some types of blocs.”

Eguality of what?

Separate from the question of “equality for whom?”
is the question, “equality of what?”” Rae refers to the
class of things to be allocated equally as the “domain
of equality.”* He points out that this is often the point



of disagreement among ideologies. Rae describes
market liberals as narrowly egalitarian, meaning that
they support equal distribution of minimal property
tights and certain civil and political rights.”® “[T|hey
oppose the broadening of equality beyond the nar-
row limits of this domain.”*’
“seek to broaden the domain to which equality is to
be applied.”® Thus, Rae contends that the conflict
often construed between “equality” and “liberty” is

Left-leaning ideologies

really between “equality in the narrow” and “equality
in the broad.””

Much of the dispute about the breadth of the domain
of equality is already resolved by the International
Bill of Human Rights, which mandates the scope of
the equality and non-discrimination protections it
contains. In other words, a compromise was reached,
at least to some extent, in the International Bill of
Human Rights over what must be distributed equally
and what must be distributed without discrimination.
Although there is some leeway in interpretation, states
accept this compromise when they become parties
to the international human rights treaties. The task
ahead is, therefore, to clarify the precise meanings of
the non-discrimination and equality provisions in the
International Bill of Human Rights, rather than to
debate whether the Bill encompasses “equality in the
narrow” or “equality in the broad.”

Over the past 60 years, international human rights
law has focused primarily on bloc equality, more
often known as non-disctimination.” There has been
substantially less scholatly work devoted to considet-
ing how individual one-to-one equality applies with
respect to social rights or other economic and social
fields regulated by the government. Legal scholars
concerned with social rights have thus focused pri-
marily on demonstrating that people denied their
social rights, most often poor people, are dispropor-
tionately defined by race, sex, language, religion, or
other legally recognized status.”’ Equality and non-
discrimination provisions in the International Bill of
Human Rights might be more helpfully employed,
however, by recognizing “poverty” itself as a status
and one-to-one equality as a complement to social
rights.*? There is support for both these approaches
in the International Bill of Human Rights.

INTERNATIONAL BILL OF HUMAN RIGHTS

Together, the Universal Declaration of Human
Rights (UDHR), the International Covenant on Civil

and Political Rights (ICCPR), and the International
Covenant on Economic, Social and Cultural Rights
(ICESCR) form the International Bill of Human
Rights, which contains multiple provisions on both
equality and non-discrimination.” While the princi-
ples of equality and non-discrimination are expressed
throughout the UDHR, there are two key provi-
sions.* The first is Article 2, which entitles everyone
to all the rights in the UDHR “without distinction of
any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin,
propetty, birth or other status.”” This provision pro-
hibits status-based discrimination, which correlates
to Rae’s notion of bloc equality.

Importantly, the non-discrimination provision lists
“property” as one of the prohibited grounds of
distinction. The drafting history to the UDHR indi-
cates that the word “property” was proposed in
the Sub-Commission by the expert from the Soviet
Union as part of a larger amendment extending the
grounds — race, sex, language, or religion — from
the UN Charter.*® Later in the Commission, the
United Kingdom proposed deleting the word “prop-
erty,” but the Soviet Union objected, stating that “it
was most important that rich and poor should have
?37 The drafters then made further
amendments to the list but left the term “property”
without further discussion.” That “property” in the
non-discrimination provision refers to economic sta-

the same rights.

tus — in other words, wealth or poverty status — is
well recognized by commentators.” Indeed, the offi-
cial Spanish version of the UDHR employs “posicién
economica” for “property,” rather than “propiedad”
or “patrimonio,” in the Article 2 list of prohibited
grounds of distinction.”

Accordingly, the non-discrimination provision in
the UDHR prohibits wealth-based distinctions.
Additionally, this provision applies to all of the
rights enumerated in the UDHR, which means that
it prohibits wealth-based distribution of education,
health care, and social security, just as it prohibits
wealth-based access to voting in public elections or
to justice in the courts. Nonetheless, public financ-
ing systems frequently do precisely that — discrimi-
nate against poor people in the delivery of social
rights."! According to Johannes Morsink, the draft-
ers of the UDHR understood that the non-discrim-
ination provision, as it attaches to all the rights in
the UDHR, calls for far-reaching egalitatianism.*
Article 2 in both the ICCPR and the ICESCR con-



tains a similar non-discrimination provision, requir-
ing state parties to respect and ensure the rights in
the Covenants without distinction on the basis of
these same enumerated grounds, including “prop-
erty” or economic status.”

The second key provision in the UDHR is Article
7, which entitles everyone to “equality before the
law” as well as “equal protection of the law.”** While
these clauses could be interpreted to require positive
equality, their precise meanings were never clarified
by the drafters and continue to be debated today.*
Despite continuing controversy, it is clear that most
of the drafters understood that there was a difference
among the concepts of non-discrimination, equality
before the law, and equal protection of the law.

There is no equality provision in the ICESCR simi-
lar to Article 7 of the UDHR. However, the ICCPR,
like the UDHR, contains a second key provision on
equality and non-discrimination. Article 26 of the
ICCPR provides:

All persons are equal before the law and
are entitled without any discrimination
to the equal protection of the law. In
this respect, the law shall prohibit any
discrimination and guarantee to all
persons equal and effective protection
against discrimination on any ground
such as race, colour, sex, language, reli-
gion, political or other opinion, national
or social origin, property, birth or other
status.*

The drafting history of Article 26 of the ICCPR, like
that of Article 7 of the UDHR, reveals much debate
on the meaning of the terms, “non-discrimination,”
“equality before the law;” and “equal protection of
the law”” ¥ In the end, there was no consensus on any
precise intetpretation of these vatious provisions.”®
Manfred Nowak maintains that “equality before the
law” here means simply that the law must be applied
in the same manner to all.* In other wotds, this provi-
sion contains no guarantee of substantive equality but
is rather aimed exclusively at enforcement.” According
to Nowak, “equal protection of the law,” on the
other hand, is directed at the national legislature and
imposes both negative and positive obligations.” Such
an interpretation, he notes, is consistent with the his-

torical roots of the two phrases, “equality before the
law;” which derives from the French Revolution, and
“equal protection of the law,” from the Fourteenth
Amendment to the US Constitution.™

Although the terms “discrimination” and “equality”
are not defined in the ICCPR, several points can be
drawn from the express language of Articles 2 and 26
in conjunction with the controversial drafting history.
First, Articles 2 and 26 of the ICCPR were intended
to protect distinct tights.”> Second, the express lan-
guage of the non-discrimination provision in Article
2 obligates state parties to provide legal protection
against status-based discrimination with respect to
the rights in the ICCPR.* By comparison, the equal-
ity clauses in Article 26 are not limited to the rights in
the ICCPR but extend beyond, to any field in which
the government acts.” Otherwise, “it is difficult to
identify a consensus among the [drafting] Committee
on the meaning of the text that was finally agreed.”*

The lack of clarity on the meaning of the equality
provisions leaves considerable scope for the Human
Rights Committee, which is responsible for monitoring
compliance with the ICCPR, as well as other human
rights scholars and practitioners, to interpret the rights
to equality and non-disctimination.”” In 1989, the
Human Rights Committee issued General Comment
No. 18, in which the Committee details its interpreta-
tion of Articles 2 and 26 as well as other references
to equality and non-discrimination in the ICCPR.*® As
the term “discrimination” is not defined in the ICCPR,
the Committee drew on the definitions provided in
the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) and
the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) and defined
discrimination in the ICCPR to be

any distinction, exclusion, restriction or
preference which is based on any ground
such as race, colour, sex, language, reli-
gion, political or other opinion, national
or social origin, property, birth or other
status, and which has the purpose or
effect of nullifying or impairing the rec-
ognition, enjoyment or exercise by all
persons, on an equal footing, of all rights
and freedoms.”



Although recognizing that the principles of equal-
ity before the law and equal protection of the law
are also guaranteed by Article 26, the Committee did
not define these rights or explain how they might be
distinguished from the principle of non-discrimina-
tion.”” The Committee did confirm that the scopes
of Articles 2 and 26 are distinguishable:

In the view of the Committee, article 26
does not merely duplicate the guarantee
already provided for in article 2 but pro-
vides in itself an autonomous right. It
prohibits discrimination in law or fact in
any field regulated and protected by the
public authorities. Article 26 is therefore
concerned with the obligations imposed
on States parties in regard to their legis-
lation and the application thetreof.®!

Thus, Article 26 is not limited to ensuring equality
of the rights in the ICCPR but extends the equality
guarantees to the rights in the ICESCR.® Even states
that are not party to the ICESCR must adhere to the
Article 26 equality guarantees when they regulate the
social sectors.

Despite the myriad of equality and non-discrimina-
tion provisions in the ICCPR, the Human Rights
Committee has largely limited its discussion to one type
of equality, bloc equality. The Committee addresses
bloc equality under the non-discrimination provisions
in the ICCPR.® In its concluding observations on the
United States, for example, the Committee notes its
concern “with reports that some 50% of homeless
people are African American although they constitute
only 12% of the United States population.”** It there-
fore recommends that the State party “take measures,
including adequate and adequately implemented poli-
cies, to bring an end to such de facto and historically

generated racial discrimination.”®

The Human Rights Committee comments frequently
on bloc equality. For example, in its Concluding
Observations on Brazil, the Committee “is con-
cerned about the lack of information on the Roma
community and allegations that this community suf-
fers discrimination, in particular with regard to equal
access to health services, social assistance, education
and employment.”® Similatly, in the Concluding
Observations on Canada, the Committee ““is con-

cerned by information that severe cuts in welfare pro-
grams have had a detrimental effect on women and
children, for example, in British Columbia, as well
as on Aboriginal people and Afro-Canadians””As
to New Zealand, the Committee regrets that “Maori
still experience disadvantages in access to health
care, education and employment.”® As to Japan,
the “Committee is concerned about discrimination
against lesbian, gay, bisexual and transgender persons
in employment, housing, social security, health care,
education and other areas regulated by law.”® These
are all concerns about bloc inequality.

In addition to the UDHR and the two Covenants,
ICERD and CEDAW also address bloc inequality.
ICERD addresses distinctions “based on race, color,
descent or national or ethnic origin””® CEDAW
addresses distinctions on the basis of sex that impair
the enjoyment of rights by women.” The CEDAW
Committee explains that CEDAW goes beyond “dis-
crimination,” with a view to achieving de jure and
de facto equality between women and men.”” The
Committee interprets de facto equality as “substan-
tive equality,” with the logical corollary of “equal-
ity of results” between women and men.”” These
non-discrimination treaties address various forms of
inequality between groups, including direct and indi-
rect discrimination, intentional and disparate impact
discrimination, and de facto and de jure discrimination.
They are, by definition, focused on bloc inequalities.

The Committee on Economic, Social and Cultural
Rights has adopted the same understanding of
non-discrimination and equality as the Human
Rights Committee and the CEDAW and ICERD
Committees, namely that both principles refer to
bloc equality.” The ICCPR, howevet, also has a free-
standing equalities provision in Article 26, which is
not linked to particular groups or particular rights.
This is, therefore, a likely foundation for a positive
right to equality, meaning one-to-one equality. Other
human rights treaty bodies could, nonetheless, recog-
nize one-to-one equality as implied in the substantive
rights, just as the right to vote implies a right to one
vote of equal weight to other votes. The diversity of
equality and non-discrimination provisions in inter-
national human rights law and their drafting history
highlights the possibility that these multiple provi-
sions might well guarantee more than bloc equality.

Indeed, Justice La Forest of the Supreme Court



of Canada had the same concern with that Court’s
interpretation of the non-discrimination and equal-
ity provisions of the Canadian Charter. Section 15(1)
of the Canadian Charter, like the International Bill
of Human Rights, includes several distinct equality
provisions. Section 15(1) states: “Every individual is
equal before and under the law and has the right to
equal protection and equal benefit of the law without
discrimination based on race, national ot ethnic oti-
gin, colour, religion, sex, age, or mental or physical
disability.””

In Andrews v. Law Society of British Columbia, the
Canadian Supreme Court construed Section 15(1)
to cover only bloc equality, despite multiple distinct
equality provisions.” The 4ndrews Court decided that,
to bring a claim under Section 15(1), a plaintiff must
show: 1) differential treatment, 2) an enumerated
ground, and 3) discrimination in a substantive sense
involving factors such as prejudice, stereotyping, and
disadvantage.”” In so doing, the Court seems to nul-
lify the four equality clauses, reducing them all to the
one meaning of the non-discrimination clause.

Justice La Forest wrote a separate decision in Andrews,
in which he disagreed with the limited construction of
Section 15(1). Although he agreed that it was possible
to read Section 15 as the Court did, he nonetheless
maintained “that the opening words, which take up
half the section, seem somewhat excessive to accom-
plish the modest role attributed to them.”” In other
words, Justice La Forest was reluctant to conflate all
the equality clauses into the non-discrimination clause
as the Canadian Court did.” Current interpretations
of the equality and non-discrimination provisions
in the International Bill of Human Rights raise the
same concerns.

Significantly, status-based non-discrimination claims
impose substantial hurdles for claimants. Proving that
a specific differentiation correlates to an enumerated
or similar status, and then showing that this differen-
tiation also involves stereotype, prejudice, or disad-
vantage, are not trivial burdens.*” In contrast, if one
vote is not equal in weight to another vote, there is no
need to also prove that the differentiation is based on
a particular status or historical disadvantage. One-to-
one equality of votes is required regardless of one’s
status. And so it might be with economic and social
rights as well.

In sum, the principles of equality and non-discrimi-
nation are reiterated throughout the International Bill
of Human Rights. Specific provisions recognize the
rights to non-discrimination, equality before the law,
and equal protection of the law, as well as equality
and non-discrimination with respect to certain rights,
such as equality before the courts and in marriage.
Despite the enumeration of several distinct provi-
sions, legal scholars and human rights treaty bodies
alike generally conflate them all to mean bloc equality
— in other words, status-based non-discrimination.
Nonetheless, other forms of equality, such as one-
to-one equality, which are more usually recognized
in conjunction with civil and political rights, such as
the right to vote, might prove helpful to those con-
cerned with realizing social rights. Additionally, the
prohibition against discrimination on the basis of
economic status, in conjunction with social rights,
might also help in securing a more equal distribution
of financing for social rights, including the right to
health care.

HEALTH CARE SYSTEMS

Inequalities in health care systems implicate the
right to health, which is enshrined in the majority of
national constitutions, the Constitution of the World
Health Organization, and many international human
rights treaties.” The Universal Declaration of Human
Rights includes the right to health as a component
of the right to an adequate standard of living.** The
ICESCR also contains the right to health and requires
the countries that are parties to the Covenant to “rec-
ognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental
health.”® Additionally, the Covenant calls for coun-
tries to take steps, for example, to reduce infant mor-
tality, to improve environmental conditions, to ensure
workplace safety, to prevent and treat epidemics, and
to secure health care services for all.*

In 2000, the Committee on Economic, Social and
Cultural Rights adopted General Comment No. 14,
which explains in more detail the content of the right
to health.® The Comment states that “the right to
health must be understood as a right to the enjoy-
ment of a variety of facilities, goods, services and
conditions necessary for the realization of the high-
est attainable standard of health.”®® Further, it clari-
fies that the right to health includes both timely and



appropriate health care and the underlying deter-
minants of health, such as potable water, adequate
sanitation, nutritious food, secure housing, healthy
working and environmental conditions, and access to
health-related education and information.®’

Importantly, parties to the Covenant must ensure
equal access for all to health care and the underlying
determinants of health.*® Accordingly, payment for
health care services must be based on the principle of
equity, meaning that “poorer households should not
be disproportionately burdened with health expenses
as compared to richer households.”® Additionally,
health resource allocations should not favor expen-
sive curative health care, often accessible to only a
privileged few, at the expense of primary and preven-
tative health care, benefiting the larger population.”
The Covenant acknowledges that governments have
constraints due to limited resources and thus allows
for progressive realization of the right to health;
however, it imposes an immediate obligation upon
governments to guarantee the exercise of the right to
health without discrimination of any kind.”" Further,
governments have the immediate obligation “to
ensure equitable distribution of all health facilities,

goods and services.””

Like the Human Rights Committee, the Committee
on Economic, Social and Cultural Rights is troubled
by bloc inequalities, and it is particularly disturbed by
inequalities that adversely impact poor people. For
example, in its 2004 Concluding Observations on
Colombia, the Committee indicated concern about
the reduction in subsidies for health care, which
made access to health care in rural areas more dif-
ficult and adversely impacted women and indigenous
groups.” The Committee urged the government “to
allocate a higher percentage of its GDP to the health
and education sector and to ensure that its system
of subsidies does not discriminate against the most
disadvantaged and marginalized groups.”* Similatly,
in 2004, the Committee urged the government of
Ecuador to allocate a higher percentage of its GDP
to the health sector and to address discrimination
against indigenous peoples and Afro-Ecuadorians in
health, among other fields.” In its 2006 Concluding
Observations on Canada, the Committee noted
“with particular concern that poverty rates remain
very high among disadvantaged and marginalized
individuals and groups such as Aboriginal peoples,

African Canadians, immigrants, persons with disabili-
ties, youth, low-income women and single mothers,”
and it urged the government to reconsider the reduc-
tion of federal transfers for social assistance and
social services to the provinces.”

More recently, in 2009, the Committee indicated
concern because health inequalities had widened in
the United Kingdom among various social classes,
“especially with regard to health care goods, facilities
and services.”””” The Committee recommended that
the government “intensify efforts to overcome the
health inequalities and unequal access to health care”
and urged the government to “reduce health inequal-
ities by 10% by 2010, measured by infant mortality
and life expectancy at birth.”*® As to Brazil, in 2009,
the Committee noted with concern “a significant dis-
crepancy between the respective life expectancies of
the black and white populations” and recommended
that the government take a sharper focus on health
and poverty eradication programs to address this dis-
crepancy.” In 2009, the Committee also noted with
concern the gap in key health indicators between
indigenous and non-indigenous people in Australia, in
particular, among women and children, and called on
the government to take immediate steps to improve
their health situation.'”

In General Comment No. 20 on non-discrimination,
the Committee highlights several areas of concern
with health care systems. For example, the Committee
states, “In relation to young persons, unequal access
by adolescents to sexual and reproductive health infor-
mation and services amounts to disctiminatdon.”'"
Denial of access to health insurance on the basis of
health status may also amount to disctimination.'”
Further, the exercise of rights should not be qualified
by a person’s place of residence. Thus, governments
must ensure “even distribution in the availability and
quality of primary, secondary and palliative health care
facilities” in all localities and regions, including urban
and rural areas.'” Overall, the Committee’s approach
to non-discrimination and equality secks to eliminate
bloc inequalities, both formal and substantive."™ It
understands “other status” to be flexible and com-
monly recognizes new blocs for social groups that are
vulnerable and suffer marginalization.'®

Beyond the Committee’s work, Paul Hunt, UN Special
Rapporteur on the right to health from 2002 to 2008,

also elaborated on the content of the right to health



and, in particular, on a right-to-health approach to
health systems. In his 2008 Annual Report to the
Human Rights Council, he stated:

At the heart of the right to the high-
est attainable standard of health lies
an effective and integrated health sys-
tem encompassing health care and the
of health,
which is responsive to national and local

underlying determinants

priorities, and accessible to all. Without
such a health system, the right to the
highest attainable standard of health

can never be realized.'”

Hunt also expressed his views on equality and non-
discrimination as core features of a health system.'”
In the same report, he stated that governments have
“a legal obligation to ensure that a health system is
accessible to all without discrimination,” and “that
disadvantaged individuals and communities enjoy,
in practice, the same access as those who are more
advantaged.”!%®

Accordingly, both the Committee on Economic,
Social and Cultural Rights and the Special Rapporteur
on the right to health consider equality and non-
discrimination to be important features of a human
rights-respecting health system. Additionally, they are
both acutely concerned with ensuring that adequate
resources are allocated to health systems so that poor
people have access to equal health facilities, goods,
and services. These concerns might be addressed by
promoting the ideas that economic status is a prohib-
ited ground of discrimination and that positive equal-
ity requires health systems to offer the same health
facilities, goods, and services to all. Both ideas may
help to equalize health care systems.

EQUALIZING HEALTH CARE

Equality and non-discrimination provisions in the
International Bill of Human Rights apply to domes-
tic health care systems primarily via two avenues. For
the 160 countries that are parties to the ICESCR,
Article 2 requires them to ensure non-discrimination
with respect to the rights in that Covenant, includ-
ing the right to health care.'” Additionally, for the
164 countries that are parties to the ICCPR, Article
26 recognizes that the rights to non-discrimination,
equality before the law, and equal protection of the
law apply to government regulation in any field,

including health care.""” Thus, even those states that
do not formally recognize the right to health or to
health care must abide by the rights to non-discrimi-
nation and equality when they act in this field.

As Special Rapporteur, Paul Hunt often compared
the health system to other core social institutions,
such as the court system or the political system.'"
As he explains, the “right to a fair trial underpins a
good court system,” and “the right to vote underpins
a democratic political system.”'? In the same way, he
maintains, the right to health underpins an effective
health system accessible to all.'"* The analogy between
court systems, political systems, and health care sys-
tems can also be extended to education systems, as
the right to education similarly is essential for an equal
and effective school system.'* This analogy is help-
ful here as there are several decades of equality and
non-discrimination cases involving school systems to
draw upon in considering how these principles might
apply to health systems. In this manner, the brief
illustrations below demonstrate that some inequali-
ties in national health care provision might well be
in violation of the rights to non-discrimination and
equality, particularly the prohibition against discrimi-
nation on the grounds of economic status and the
notion of positive equality.

BLOC EQUALITY

The idea of bloc equality is well illustrated in the
1954 case, Brown v. Board of Education, in which the
US Supreme Court held that a state law segregating
children in the public schools on the basis of race,
even if the physical facilities and other tangible fac-
tors were equal, deprives minority children of equal
education opportunities in violation of the Equal
Protection Clause of the US Constitution.'® Today,
such a two-tiered system of schools that discrimi-
nates on the basis of race also would also violate the
non-discrimination provisions in the ICESCR and
the ICCPR, which came into effect in 1976.

Tiered health care systems also exist in many coun-
16 In apartheid South Aftica, for example, the
two-tiered health care system was race-based in a

tries.

similar fashion to the two-tiered school system in
the US case.'” Health care systems are, however,
more often tiered on the basis of economic status.
Indeed, the World Bank has supported “segmenting
out” middle- and high-income groups into private
health insurance schemes, leaving the public sector



health setvices to focus on poot people.'® Such a
segmented health care system results in separate
health care systems for rich and poor people.'”
Not surprisingly, segmentation is likely to result in
unequal health services, reflecting and reinforcing

socioeconomic inequalities.'”

The report Dignity counts: A guide to using budget analy-
sis to advance human rights explains that health care in
Mexico, for example, is delivered via two separate
systems.?! The social security system provides set-
vices to individuals who are formally employed and
to their families. This system covers about half of
the population of Mexico. The Ministry of Health
provides services for the remaining population,
including individuals who ate informally employed,
occasionally employed, and unemployed, as well as
their families.'” The report asserts that in 2002, about
65% of health spending was allocated to the formally
employed population and only 35% to the informally
employed and unemployed, although each group
contained about 50% of the population.'? Although
the informally employed and unemployed population
was likely to have more health care needs as a result
of their precarious employment, their health care
system received significantly less per capita funding,
This is an example of bloc inequality.

Dignity counts condemns the disparity in funding as
a violation of human rights because it fails to pri-
ofitize the most vulnerable population.'* It does not,
however, question the two-system approach to health
care established by the Mexican government.'®
Nonetheless, the division of health care into two
systems on the basis of employment status and as a
result of the fees paid through employment appears
to be discrimination on the basis of economic status.
While the intent may be entirely different than the
intent in Brown v. Board of Education or apartheid South
Africa, under international human rights law, preju-
dicial intent is not necessary to show status-based
disctrimination.'® Rather, any distinction that has the
“purpose or effect” of impairing the enjoyment of
rights by a protected group amounts to discrimina-
tion. Thus, under Article 2 of the ICESCR, it should
be difficult to justify the delivery of health services
through separate facilities for a status-based group as
this is not a positive measure to provide additional
benefits to the disadvantaged group.'”’

The Constitutional Court of Colombia examined a
similar two-tiered system of health care in a recent
case.'”® In Colombia, the health care system was divided

along similar lines as the health care system in Mexico,
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a “contributory” system for formally employed people
and their families and another “subsidized” system
for other people, which included substantially fewer
benefits than the contributory system. In July 2008,
the Court issued a decision ordering the government
to unify the benefits in the two systems, first for chil-
dren, and then progressively for adults.'® It indicated
that it had been fifteen years since the legislature had
passed a law requiring such unification, and thus it
was unconstitutional not to have begun to address the
inequality." In reaching this decision, the Court relied
upon ICESCR Article 12 on the right to health as well
as the Committee’s General Comment No. 14, recog-
nizing the right to a health system that provides equal
opportunity for people to enjoy the highest attainable
standard of health.

It is not difficult to reach the conclusion that pub-
lic health care delivered in two tiers, as exemplified
in Mexico and Colombia, without a concrete plan
for progressive unification, does not comply with
ICESCR Article 2 on non-discrimination in conjunc-
tion with Article 12 on the right to health. It may be
less clear whether other types of two-tiered systems,
such as those in Germany and Chile, which allow the
wealthier population to opt out of the public sys-
tem, also violate the right to non-discrimination on
the basis of economic status.’ This issue, as well as
others concerning multi-tiered health care systems,
needs more attention from human rights scholars
and practitioners, especially the UN Human Rights
Committee and the Committee on Economic, Social
and Cultural Rights.

INDIVIDUAL ONE-TO-ONE EQUALITY

There is no single case that exemplifies the right to
one-to-one equality in the way that Brown v. Board
of Edncation exemplifies the right to bloc equality.'*?
Several less well-known cases brought under state
constitutions in the US, however, have required
one-to-one equality in school financing. In Brigham ».
State of Vermont, for example, the Vermont Supreme
Court ruled that the state system for funding public
education, which was largely based on local property
taxes and resulted in wide disparities in funding per
pupil across school districts, violated the Common
Benefits Clause of the Vermont Constitution."” In
that case, the 1995 per-pupil spending varied from
US$2,979 to US$7,726, depending on the school dis-
trict. Further, the richer school districts taxed them-



selves at a lower rate than the poorer districts and
still achieved revenues allowing more than twice the
funding per student. This school financing system
failed to protect individual one-to-one equality of the
students in violation of the right to equality under the
Vermont Constitution. Several state supreme courts
in the US have reached similar conclusions.'

The Constitutional Court of South Africa, in
Mashavha v. President of the Republic of South Africa,
reached a similar conclusion concerning unequal dis-
bursement of disability benefits across the provinc-
es.' In that case, the Court held invalid a presidential
proclamation made under the Interim Constitution
that assigned administration of social services to
provincial governments. The Court recognized
that, historically, gross inequalities had been legally
imposed on the basis of race and also on the basis
of geographical area, and that therefore, “the need
for equality could not be ignored” in interpreting
the Interim Constitution.””® Accordingly, the Court
stated that it would offend human dignity and the
fundamental right of equality to allow higher old age
pensions or child benefits in one province than was
allowed in another. Such a system would “create dif-
ferent classes of citizenship and divide South Africa
into favoured and disfavoured areas.””” In so doing,
the Court recognized a right to individual one-to-one
equality with respect to social benefits.

The Human Rights Committee and the Committee
on Economic, Social and Cultural Rights both view
such sharp disparities in spending on health care or
education across geographic locations as discrimina-
tion."”® Yet, neither committee has explicitly called
for one-to-one equality in spending. In general, the
notion of such individual one-to-one equality is rare-
ly recognized outside the US."™ At the federal level
in the US, where social rights are generally not rec-
ognized, one-to-one equality is primarily applicable
to civil and political rights, like the right to vote.'
There has been some success, as demonstrated by
the school funding cases, under state constitutions,
all of which recognize at least some social rights."*!
Although several state constitutions contain some
form of a right to health, they have received little
interpretation by the courts.!** The best possibilities
for developing a positive right to equality in health
care may be under these state constitutions or others
that include welfare provisions."*® Even where there
is no substantive provision on health or welfare, how-

ever, the positive right to equality is still applicable in
any area in which the government regulates.

Outside the US, individual one-to-one equality also
has considerable potential to equalize health care
spending, which, in many countries, is highly skewed
toward the wealthier population.' The Brigham case
suggests that a national health care system funded by
locally raised revenues is likely to violate a positive
right to equality because communities have very dif-
ferent abilities to raise revenues. Even where revenues
are centralized, Mashavha suggests that decentralized
health care resource allocations may raise concerns
about one-to-one equality. Indeed, inequality in the
availability of medicines across health districts, for
example, implicates this positive tight to equality.'*

Similarly, many individual claims for publicly funded
health benefits implicate the positive right to equality,
when a decision results in the claimant receiving a
benefit that others do not receive. Such violations of
one-to-one equality may also amount to violations of
bloc equality when such individual claims are wide-
spread. In Brazil, for example, poorer individuals may
not have equal access to the medicines that wealthier
individuals obtain from the public health care sys-
tem, given that the latter have better access to courts
and are able to bring right-to-health claims, which
are routinely granted.'*® As Siri Gloppen notes, indi-
vidual claims for the right to health may skew health
spending in favor of more privileged sectors of
society, reducing the overall equity of the system.'
Courts should balance this collective right to equal-
ity in health care against individual claims for health
benefits."* The positive right to one-to-one equality
provides this balance by requiring that benefits avail-
able to one be available to all.

Accordingly, both equality rights and social rights, pat-
ticularly for poorer people, could be advanced at the
international level by the human rights treaty bodies,
as well as at the national level by courts, adopting the
notion of one-to-one equality, especially in the vast

majotity of countries that recognize social rights.'*

CONCLUSION

Equality and non-discrimination are the most widely
recognized human rights in law, and they have great
potential to complement social rights. Often the rights
to equality and non-discrimination are conflated,
however, into the single notion of bloc equality. As



a result, human rights scholars and practitioners may
overlook other forms of equality, such as individual
one-to-one equality. This article clarifies the differ-
ence between one-to-one, or positive equality, and
non-discrimination, or negative equality. After doing
so, it presents two avenues to pursue equality claims
for social rights, which may be helpful to human rights
scholars and practitioners secking to equalize health
care systems. First, non-discrimination provisions in
the International Bill of Human Rights prohibit dis-
crimination on the basis of “property” or “economic
status,” which is a frequent ground for denying poor
people equal access to health care. Second, one-to-
one equality, already recognized for civil and political
rights, ought to be extended to social rights, including
the right to health care. Both avenues are well ground-
ed in the text, the history, and the overall framework
of the International Bill of Human Rights, and both
avenues lead toward universal provision of health
care on an equal basis for all.
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