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TOWARD A LEGAL FRAMEWORK THAT PRO-
MOTES AND PROTECTS SEX WORKERS’
HEALTH AND HUMAN RIGHTS

Cheryl Overs, Bebe Loff

ABSTRACT

Complex: combinations of law, policy, and enforcement practices determine sex
workers vulnerability to HIV and rights abuses. We identify “lack of recognition
as a person before the law” as an important but undocumented barrier to accessing
services and conclude that nulti-faceted, setting-specific reform is needed—rather
than a singular focus on decriminalization—if the health and human rights of sex
workers are fo be realized.

INTRODUCTION

This paper attempts to bring clarity to the discussion concerning the
regulation of commercial sex, the rights of sex workers, and reducing
vulnerability to HIV among adult female sex workers. Varying combi-
nations of law, policy, and enforcement practices are shown to come
together along identifiable themes to determine how sex workers live
and work.

Though there is a great deal of literature on the effects of criminalizing
sex work, the ways in which other forms of law and practice contrib-
ute to shaping the working environments of sex workers in different
places is less understood. The consequences of the lack of recognition
of the sex worker as a person before the law in many countries are hardly
discussed. The absence of recognized legal status—not confined to sex
workers—may be the result of the lack of a birth certificate, identity
card, voter card, or other means that societies create to recognize indi-
vidual legal personality, which make it possible to act and make claims in
society. This can mean that the sex worker is deprived of the benefits of
citizenship even though they are born the country in which they work.
It is suggested that in some places this phenomenon may be as much to
blame for many of the deprivations and violations of rights suffered by
sex workers as are other more commonly recognized concerns. Health
programs that focus solely on the sexual health of sex workers to the
exclusion of this fundamental issue of status may inadvertently reinforce
this problem.

In this paper, the singular focus on criminal law is extended to consider
the many factors that create and reinforce sex worker marginalization and
social exclusion. We set out and explain the issues that must be addressed
in order to improve sex workers’ status and health. The range of regula-
tory mechanisms used to govern sex work, enforcement practices, lack of
clarity in the language used to describe this, and the claims of sex work-
ers are discussed, as well as the limited steps that have been taken towards
seeing the sex worker as a person possessed of at least some rights. We
draw particular attention to the failure, in many places, to recognize sex
workers as persons before the law. This means they are unable to make



enforceable claims against office holders, employers,
and service providers who, as a consequence, are not
held accountable to sex workers.

THE CRIMINAL LAW AND THE UNITED
NATIONS

The International guidelines on HIV/AIDS and
human rights, first issued in 1996 and reissued in
2006, include this language about sex work:

With regard to adult sex work that

involves no victimization, criminal
law should be reviewed with the aim
to decriminalize, then legally regulate
occupational health and safety condi-
tions to protect sex workers and their
clients, including support for safe sex
during sex work. Criminal law should
not impede provision of HIV/AIDS
prevention and care services to sex

workers and their clients...!

The UNAIDS Guidance Note on Sex Work, pub-
lished in 2009, echoed these themes.? After the
release of this Guidance Note, the executive direc-
tor of UNAIDS initiated the Joint Action for
Results: UNAIDS Outcome Framework 2009-2011.
Outcome Area Six specifically calls for the removal
of punitive laws, policies, practices, stigma, and dis-
crimination that block effective responses to AIDS.?

Both sex worker groups and United Nations agen-
cies argue that the criminalization of sex work nega-
tively impacts sex workers” health and human rights.*
Sex workers throughout the world have consistently
claimed they are adversely affected by laws, policies,
and enforcement practices that result in their expo-
sure to violence, other criminal acts, and human
rights violations, and which frequently reduce their
access to education and health services and contrib-
ute to their social and economic exclusion. In these
circumstances, the vulnerability of sex workers to
HIV is significantly heightened. Sex workers identify
stigma as the core issue and the law as a powerful tool
for either empowering sex workers or further victim-
izing them.’

Law reform advocates suggest that if commercial
sex is legitimized, sex workers may seck protection
from exploitation and violence by the same laws and
mechanisms that protect citizens and workers. They

claim that sex workers might then enjoy the protec-
tions that accompany recognition of their equality
with others, including the ability to conduct their
trade in the safest possible workplaces, form unions,
and access health and other services.® If they remain
without recognized legal status, these outcomes will
be difficult to achieve.

Some feminists have advocated abolition of sex
work by women, suggesting that it is indivisible
from human trafficking as no person would volun-
tarily agree to prostitute themselves. They advocate
stronger criminal laws against people who sell sex,
clients, and sex business operators. Others suggest
that liberalization of sex work laws increases demand
for commercial sex and therefore also exacerbates
human trafficking and other forms of exploitation
or abuse.”

Regulation of commercial sex

The primary mechanism for controlling sex work is
criminal law, which may make all or some activities
related to commercial sex illegal. These laws vary
greatly from country to country.® In some countties,
all aspects of commercial sexual transactions are
criminal for all involved. More frequently, criminal
laws are directed at those who sell sex or profit from
it. The most common form of legal regulation is
prohibition of specific activities associated with com-
mercial sex, such as public soliciting for prostitution
and procurement of minors. Recently, laws aimed at
preventing trafficking and sexual exploitation have
proliferated, with many jurisdictions extending the
coverage of laws against trafficking to include clients
and consenting adults who are deemed to be sexually
exploited.’

Sex workers are referred to in laws that are enforced
against them by a variety of terms including “pros-
titute,”
and “victim of sexual exploitation.
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“entertainment worker,” “trafficking victim,”

1% Sex work is also
regulated by laws drafted to address concerns unre-
lated to sex work. Examples include laws dealing with
vagrancy, obscenity, nuisance, drugs, public order,
sodomy, and alcohol consumption. Executive orders
aimed at reducing antisocial behavior by restrict-
ing access to an area or evicting people from public
housing are also used against sex workers."

In almost all countries, there are laws against third
parties involved in prostitution. These include laws
against procuring adult women for prostitution,



brothel keeping, advertising transactional sex, human
trafficking, transporting or controlling prostitutes,
or living on immoral earnings. Police will frequently
confiscate condoms as evidence of sex work. All such
laws can target managers, drivers, launderers, bartend-
ers, receptionists, and landlords, as well as sex work-
ers and their partners and families. Criminalization of
sex business operators and clients alike is increasingly
underpinned by an ostensibly humane redefinition of
the female sex worker as a victim in need of rescue,
rather than a criminal to be punished. Despite this
characterization, the sex worker herself continues to
be punished in both formal and informal ways. In
some cases, sex workers are charged with traffick-
ing and brothel keeping offenses (particularly if they
share a workplace with another sex worker) or must
agree to be detained for rehabilitation.'?

Commercial sex may also be regulated and licensed.
Some schemes permit commercial sex in certain
streets or brothels; others permit commercial sex
that accords with prescribed standards, such as the
licensing of managers and the registration of work-
ers. In Germany, for example, sex workers have lim-
ited access to indoor premises, but in Berlin, they are
allowed to work on streets if they pay tax by pur-
chasing a ticket from a machine.” In the Philippines,
sex workers must produce a “health card” to avoid
arrest.™

Public health law plays an important part in the
regulation of sex workers. In New Zealand, it is an
offense to buy or sell unprotected sex."” Medical
examination of female sex workers and testing for
HIV and other ST1s is required in many jurisdictions,
and steps are taken to prevent sex workers operating
if they are HIV-positive or have an STIL In Turkey
and Senegal, for example, it is an offense for a person
to sell sex if they have not submitted to a medical
examination.'® In other places, such as legal broth-
els in the state of Victoria in Australia, sex workers
cannot work if they have an STL" The US state of
Nevada has a similar regime.'® Under Chapter 441A
of the Nevada Administrative Code, sex workers
must be medically examined prior to commencing
work, then on a weekly basis for certain diseases.
Forced HIV and STI testing of arrested sex work-
ers is lawful in some countries, including the United
States where police publish pictures of arrested sex
workers and their tests on official websites."” Similar
official “naming and shaming” of sex workers also
occurs in the UK and was routine in China until it

was banned.?

Forced medical examination of sex workers has
been documented in many other countries, includ-
ing Macedonia, where it led to several women being
charged with serious public health offenses when
they were found to have Hepatitis C antibodies.?' In
Malawi, a newspaper reported that sex workers were
taking legal action against the government for forcing
them to be tested for HIV.2

HIV-positive sex workers are also likely to be affected
by ctiminalization of HIV transmission.” Several cas-
es have been documented of HIV-positive sex work-
ers being charged with criminal offenses, or being
subject to orders that limit movement to prevent
them infecting others.” In a number of Ametican
states, a person who engages in sex work—or patron-
izes someone selling sex—knowing the sex worker is
HIV-positive, is charged with a felony as opposed to
a misdemeanor.”

A commission investigating sex work and HIV in
South Africa said of legalized sex work with health
controls:

[It] represents the same difficulties that
criminalization does, especially since
criminalization is the inevitable ‘default’
position where prostitutes do not com-
ply with the conditions for working
within the parameters of the legal sec-
tor. The inclusion of mandatory HIV
testing as one of the conditions for
legalization compounds the difficulties
created by criminalization.”

ENFORCEMENT

Policy making and law reform are difficult when pat-
terns of enforcement bear little or no relationship to
formal law. Enforcement practices that are substan-
tially based on discretion are unreliable and prone to
corruption. In most cases, especially in poor coun-
tries, few arrested sex workers are formally charged
with an offense, taken to court, and jailed. It is com-
mon, particularly in countries where the rule of law
is weak, for sex workers and sex business operators
to pay fines or bribes or to be incarcerated in police
stations, detention centers, and even jails without for-
mal charges and an opportunity to appear in court.”’
Indeed, some sex worker activists have alleged that



this process can be so entrenched that only military
police or retired officers are able to operate sex ven-
ues safely® Conversely, in some places, laws against
commercial sex are not enforced because there are
insufficient resoutces to do so, or because there is a
deliberate policy of tolerance.

Sexual assault by police also plays a routine part in the
global commercial sex landscape. Lack of account-
able law enforcement processes means that sex
workers who are victims of crime often have little
incentive to report the crimes committed against
them because they know they are highly likely to be
ignored, or arrested and further abused.”

As noted above, offenses, whether or not they are
designed to respond to sex work, may be routinely
enforced against sex workers, their families, and asso-
ciates, irrespective of whether there are grounds to
do so. The presence of condoms as evidence of sex
work is often relied upon to harass or prosecute, and
is an example of a widely used enforcement prac-
tice that both activists and academics have criticized
strongly.* *!

Arbitrary (and non-arbitrary) detention, sometimes
for the purposes of rehabilitation and “protective”
custody, are frequently reported in the literature on
sex work. Sex worker activists have dubbed it “raid
and rescue.”* UN Special Rapporteur Anand Grover
recommended compulsory detention and rehabilita-
tion centers be closed as they are “ineffective and

counterproductive.”

Irrespective of whether incarceration is arbitrary
or not, it carries additional health risks and has the
potential to lead to further human rights abuses.
The risks of detention often include assault and
sexual violence, exposure to TB, and deprivation
of medication, including anti-retroviral medicine
for HIV, which has serious health consequences. In
Cambodia, Human Rights Watch identified enforce-
ment of the law on the suppression of human traf-
ficking and sexual exploitation as causing arbitrary
detention of sex workers in government rehabilita-
tion centers, resulting in human rights violations and
adverse health effects. According to Human Rights
Watch, detainees reported rape and missed medica-
tion among the consequences of their detention, as
well as loss of jobs or homes, and the forced aban-
donment of children and other family members for

whom they were responsible.*

Linzited rights

Undocumented migrants and refugees are the most
instantly recognized categories of people lacking the
rights that accrue to citizens of a country. However
the benefits of citizenship are not automatic to all
born in the country in which they reside, in particular
those whose births are not registered.” Sex workers
appear to be disproportionately affected by lack of
citizenship rights, or “recognition as persons before
the law””* The combination of the legal status of sex
work, the lack of legal status of the person who is
the sex worker, and social stigma plays a significant
role in driving social and economic vulnerability. Sex
workers and their children are deprived of all ordi-
nary civil entitlements. Sex workers without docu-
ments such as birth certificates or identity cards have
limited access to services and are unable to enter into
formal agreements, such as leases or contracts, ot to
interact with government departments. This means
they are unable to own, rent, or inherit property, vote,
register the births of their children, or access educa-
tion, justice, health care, loans or banking services,
utilities, or work in the formal economy. In some
cases, the inability to produce proof of identity will
be associated with disrespectful and hostile attitudes
in clinics, schools, and government offices. This may
lead HIV-positive sex workers to avoid treatment that
could both save their own lives and prevent transmis-
sion. It can also mean being held in detention centers
or police custody longer, as they must be released
into the care of someone who is legally recognized
as a person.

Negotiating access to goods and services from this
disadvantaged position clearly increases susceptibility
to exploitation and abuse. Those who cannot access
accommodation lawfully are prey for unscrupulous
“slum lords,” those who cannot obtain legitimate
health services are vulnerable to “quacks,” and “loan
sharks” are the only option for those without access
to legal finance services. There is little data address-
ing the health consequences that result from the fun-
damental denial of sex worker legal subjectivity.

Swaziland provides a poignant example of law that
denies the humanity of the prostitute. Section 3(1)
of the Swaziland Gitl’s and Women’s Protection Act
is as follows:



Every male person who has unlawful
carnal connection with a girl under the
age of sixteen years or who commits
with a girl under that age immoral or
indecent acts or who solicits or entices
a girl under such age to the commission
of such acts shall be guilty of an offense
and liable on conviction to imprison-
ment not exceeding 6 years with or with-
out whipping not exceeding 24 lashes
and with or without a fine not exceed-
ing one thousand Emalangeni in addi-
tion to such imprisonment and lashes.”

Section 3 (3) of the Act provides the following
defense to the charge of carnal knowledge of a girl
child under 16, “that at the time of the commission
of the offense the girl was a prostitute.””® According
to this law, a girl under the age of 16 cannot consent
to sex — however if she is under 16 and a prostitute,
she can neither consent to sex, nor can she claim pro-
tection from the law if someone has sex with her.
By granting her neither agency nor security, the law
offers her no protection.

CONFUSING LANGUAGE AND INADEQUATE
CONCEPTS

Addressing the criminal status of sex workers will
not fully resolve the abuses suffered, however this
debate dominates discussion about commercial sex.
This is an interesting phenomenon given that in
many countries sex work itself is not prohibited. Yet
this discussion is beset by confusion. Terms such as
“trafficking, tol-
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sexual exploitation,” “abolition,
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eration,” “semi-legal,” and “decriminalization” have
no uniformly agreed meanings and are, as a conse-
quence, applied inconsistently. Advocates who use
this language cannot be confident about what has
been communicated to others. Terms such as “legal-
ization,” “decriminalization,” and “regulation” are
often used interchangeably, which limits the possibili-
ties for coherent discussion about reform of the law
and policy governing commercial sex. For example,
decriminalization has many meanings: no law should
apply to commercial sex; or no criminal law should
apply; or that commercial sex should be permitted
in certain forms and not others; or that commer-
cial sex should be regulated like physiotherapy, for
example, or some other occupation shating similar
features. Even if something called decriminalization

was possible, this is unlikely to be a complete solu-
tion in view of the broad range of problems faced
by sex workers. Similar issues emerge for sex workers
where police practice is delinked from law, where sex
work is legally indivisible from trafficking, or where
criminal laws not originally intended to be used to
regulate commercial sex are misapplied, and whether
the criminal law is silent or unenforced.

The language of rights also contributes to confusion.
This is in part because treaties also use phrases such as
“traffic in women” and “exploitation of prostitution
of women,” which can be interpreted in many ways,
including in justification of the punishment of sex
workers. For example, Article 6 of the Convention
on the Elimination of All Forms of Discrimination
Against Women states:

States Parties shall take all appropriate measures,
including legislation, to suppress all forms of traf-
fic in women and exploitation of prostitution of
women.”

Laws that penalize all aspects of commercial sex may
be interpreted as being consistent with international
treaties that treat sex work as sexual exploitation and
indivisible from trafficking, making sex work itself
inherently an abuse of rights. Moreover, policies,
such as the anti-prostitution pledge contained within
the US President’s Emergency Plan for AIDS Relief,
that aim to eliminate sex work are constructed as
being consistent with a reduction in vulnerability to
HIV and therefore in accordance with the right to
health.

BARRIERS TO SAFE PLACES TO WORK

Where the law prohibits or limits access to commer-
cial sex in venues, sex workers will find alternative
ways and places to work. In rich and poor countries
alike, this means soliciting in the street, contacting
clients by phone and the Internet, meeting clients in
secret places, obtaining employment in clandestine
brothels, or using a guise such as hairdressing, kara-
oke, or massage services. In these circumstances, sex
is likely to take place in hidden rooms, streets, parks,
cars, and roadsides where there is limited access to
water and other physical conditions required for
health and safety. Where sex work is bar- or enter-
tainment venue-based, sex workers’ exposure to alco-
hol and tobacco can also pose a health threat. Where
commercial sex is disguised as another business, such



as massage or entertainment, condoms may not be
present lest they are discovered by police and used as
evidence of sex work, sexual exploitation, or human
trafficking, In areas where the laws against commer-
cial sex are strongly enforced, brothels operated by
criminals frequently have the worst possible condi-
tions for sex workers; abuse, violence, and unpro-

tected sex are more likely.*’

Existing circumstances greatly increase vulnerabil-
ity to HIV, to violence, and to other human rights
abuses. This could be remedied by the establishment
of legal and suitably regulated workplaces in which
labor rights are recognized and occupational health
and safety standards apply. Such standards do not
include mandatory testing for HIV and STIs. Laws
that criminalize sex business operators, or define
them as traffickers and procurers deny sex workers
the benefit of working as employees in lawful busi-
nesses, even where sex work itself is not criminalized.
At present, sex business operators may be penalized
for “exploiting prostitution,” “living on the earnings
of prostitution” or “trafficking,” irrespective of how
well they treat their staff. Sex workers are generally
unable to rely upon employment contracts, which
are unenforceable in most jurisdictions because
they relate to an unlawful or immoral purpose, and
because the sex worker may not have the legal status
needed to enter into a contract.

A notable exception to this is a decision of the South
African Labour Appeal Court in 2010 that held that
although sex work was illegal, sex workers were still
entitled to procedural fairness and protection against

1.4 However, while the court held

unfair dismissa
that the illegality of prostitution does not negate the
constitutional protections that may be enjoyed by
sex workers, it also noted that although sex workers
would, as employees, be entitled to form and join
trade unions, they would not be entitled to partici-
pate in any activities, including collective bargaining,
that amounted to the furthering of the commission
of crime.?

ECONOMIC PROGRESS

Criminal records, the inability to obtain goods and
services, stigma, and the ensuing erosion of con-
fidence, combine to ensure that many sex workers
remain socially excluded; this makes them likely to
stay in the sex industry into old age. There are reports
of rehabilitation programs that offer lessons in sew-

ing, hairdressing, or cooking, and some that offer
small loans to start small businesses. These are aimed
at enabling female and sometimes transgender sex
workers to earn money to leave sex work. However,
such programs reach a very small proportion of sex
workers, and there is no evidence that they have, or
could, significantly reduce the number of persons
selling sex or form a cost-effective strategy for reduc-
ing HIV. It may be that recognition of legal person-
hood, enabling more equal access to employment
opportunities, holds greater potential for enabling
sex workers to exercise control over their livelihood
choices than “rehabilitation”.

SOLUTIONS

Principles

According to the UN Advisory Group on Sex Work,
efforts to empower sex workers have resulted in
measurable improvements in sex workers’ qual-
ity of life, self-confidence, and agency. Studies have
documented good social and economic outcomes,
increased social capital, and high rates of condom
use.” Creating regulatory frameworks that enable
these improvements is crucial.

Although national regulatory regimes will consist of
different mixes of laws and policies, the principle that
should govern and inform reform efforts is that sex
workers should enjoy the same protections and ben-
efits as other citizens and workers. Sex workers must
be understood as persons endowed with rights in a
meaningful fashion, not merely as a rhetorical claim.
To achieve this, the following should form the basis
of a reform framework:

*  Recognition of sex work as an occupation

* A commitment to the application of human
rights standards and norms, including recogni-
tion of sex workers as legal persons capable of
holding and exercising all human rights, the right
to work, freedom of association, and a recogni-
tion of the right of consenting adults to form
sexual relationships, paid and unpaid

* A commitment to ensuring that commercial sex
can take place under healthy and safe conditions
that are understood to exclude oppressive test-
ing regimes

*  Guaranteed access for sex workers to health and
social services

*  Justice, including but not limited to, protection



from violence, abuse, and discrimination.

For this to happen, it will be necessary to adopt
consistent use of precise language to describe the
regulatory environments for commercial sex, the
consequences of possible regulatory options, and
the potential solutions. It will also be essential to
collect accurate local data about the laws, policies,
and enforcement practices to be remedied, and their
impact, intended and unintended, on the health of
male, female, and transgender sex workers.

Law reform

In most countries, it will be necessary to repeal and
reform criminal and other types of law (whether
applied as intended or misapplied) that unnecessarily
limit sex workers’ access to safe workplaces, ser-
vices, and economic opportunities. To be successful,
this must be done in a manner that acknowledges
the variety of forms that commercial sex takes, and
the range of individuals who perform roles associ-
ated with commercial sex other than the physical
provision of sexual services. As noted, there may
be owners, employers, cleaners, drivers, cooks, and
other support staff. Sex work can be arranged around
entertainment venues such as hotels and bars, in for-
mal brothels, as a home-based occupation or linked
to personal services such as massage and escorts. Sex
workers can be employees, sole traders, or indepen-
dent contractors. Examples of suitable regulatory
responses to all of these circumstances may be found
by examining comparable health and safety and labor
regulations for other occupations providing personal
services.

At an international level, the ILO has begun this
process by incorporating sex work into international
labor standards through a recommendation concern-
ing HIV and AIDS and the World of Work, 2010
(No. 200). In 2010, during the 99 Session of the
International Labour Conference, delegates stated
sex workers were implicitly covered in the category
of:

all workers working under all forms or

arrangements, and at all workplaces,

including...persons in any employment

ot occupation.”

Bringing sex workers within the scope of this rec-
ommendation may be an important first step toward
an international policy and legal framework, within
which sex workers may benefit from the same protec-

tions as other workers.

At a national level, the New Zealand Prostitution
Reform Act 2003 is often cited as an example of
decriminalization of sex work. This Act recognizes
various forms of commercial sex and provides that
contracts for commercial services are not void. It
enables sex workers to refuse service, while allowing
for the rescission or cancellation of a contract for a
sexual service that is not performed. The Act also
creates advertising restrictions, and stipulates that
a permit to immigrate to New Zealand will not be
granted on the basis that a person intends to oper-
ate or invest in commercial sexual business. A 2008
government report found that as a result of this act,
many sex workers felt more able to report violent
crimes and felt that the police respected their rights.*

Court decisions

Courts have made decisions consistent with respect
for sex workers’ rights, including in countries where

4 A case of

sex work is the subject of criminal law.
importance in this regard is the “Tanbazar” case
(Bangladesh Society for the Enforcement of Human Rights v
Bangladesh, 2001). In 1999, police evicted Bangladeshi
sex workers in Tanbazar and Nimtali from their
workplaces and confined them in a vagrant center for
the ostensible purposes of rehabilitation. The judge-
ment describes a night raid where, “the policemen
suddenly dragged them, abused and beat them and
pushed them and their children into the waiting buses

using filthy language.”’

The court found that upon their eviction from their
brothels, the sex workers were deprived of their live-
lihood and that this amounted to a deprivation of
the right to life. The court concluded that the police
action was unconstitutional and illegal.

A recent decision of the Supreme Court of India has
recognized the impact of lack of legal personality,
noting:

We are of the opinion that the authori-
ties should see to it that sex workers do
not face these difficulties as they are
also citizens of India and have the same
fundamental rights as others. *

It ordered that sex workers be issued ration cards,
voter cards, and identity cards that do not men-
tion their occupation, and that address verification



requirements be relaxed. The court also ordered that
the children of sex workers be admitted to appropri-
ate classes in a government school.”’

In 2010, Justice Himel of the Ontario Supreme Court
in Canada recognized the difficulties created by a leg-
islative scheme that allows sex work but criminalizes
most aspects of its conduct. She stated:

Three provisions of the Criminal Code
that seek to address facets of prostitu-
tion (living on the avails of prostitution,
keeping a common bawdy-house and
communicating in a public place for the
purpose of engaging in prostitution)
are not in accord with the principles of
fundamental justice and must be struck
down. These laws, individually and
together, force prostitutes to choose
between their liberty interest and their
right to security of the person as pro-
tected under the Canadian Charter of
Rights and Freedoms. I have found
that these laws infringe the core values
protected by section 7 and that this
infringement is not saved by section 1
as a reasonable limit demonstrably justi-

fied in a free and democratic society.™

Other initiatives and activities

In addition to law reform, there are other initia-
tives worthy of consideration. Primary among these
is supporting sex workers to organize so that they
are able to spread information about legal rights
and contribute to policy development. Better use
of existing law is also a strategy that has been taken
up to challenge violent, corrupt, and discriminatory
treatment. Humanitarian Action in Saint Petersburg,
Russia, provides legal services and trains paralegals to
accompany female sex workers to court or detention
facilities if they are charged with ctimes.” The Healthy
Options Project Skopje (HOPS) in Macedonia pro-
vides legal setvices to female sex workers.”” The
Asociacion de Mujeres Meretrices de la Argentina
(AMMAR) provides legal aid to female sex workers
and has challenged police harassment and restrictions
on where sex workers can work, partly through an
alliance with labor unions. As has been pointed out,
the provision of legal services is of value irrespective
of the legal status of commercial sex. ¥

CONCLUSION

While themes may be suggested to guide law reform,
no single legal model can provide a blueprint for
the regulation of sex work because of the variation
between laws, policies, and practices. In addition, as
Ahmed states, “dectiminalization [of sex work] will
not eliminate issues that exist for sex workers, such as
harassment from state agents.”* The way forward is
grounded in addressing the variety of issues raised by
sex workers and in accurately identifying the aspects
of local legal environments that drive sex workers’
social exclusion and limits their access to services.

We began by looking at the factors that create and
reinforce sex worker social exclusion, and the con-
sequent lack of access to health services. These
outcomes flow from poverty, violence, poor law
enforcement, laws that conflate sex work with human
trafficking, and lack of legal personality. Associated
with this are criminalization of drug use, gender
transgression, and HIV transmission. We particularly
emphasized the impact of the failure to recognize sex
workers as persons before the law, which prevents
them making the same claims as others on office
holders, employers, and service providers. This is a
critical omission in discussions around health and sex
work, particularly in relation to access to services.

In secking to identify progress, we have observed
that while “decriminalization” or other legislative
reform is at the forefront of advocacy efforts, many
actual improvements to sex workers’ lives and to the
governance of commercial sex have resulted from
improved enforcement procedures, progressive court
decisions, and through changes to laws and policies
that are not ostensibly about sex work. This includes
laws such as those governing citizenship, public
health, drugs or gender rights.

It is commonly asserted that sex workers are unable
to realize rights because sex work is illegal. While
acknowledging that criminal laws limit sex workers’
rights, we question the notion that these offenses
form an insurmountable bartier to sex workers exet-
cising rights. This idea has been unhelpful because
it suggests that nothing can improve unless the sex
work-related offenses are repealed. This is clearly not
the case in countries where there is no law on sex
work, where it is unenforced, or where laws that are
used to harass sex workers do not specifically men-
tion sex work and may otherwise serve a useful pur-
pose.



Governments have agreed to ensure the legal protec-
tion of the rights of people vulnerable to HIV and
to overcome the legal barriers that block their access
to prevention, treatment, care, and support. To meet
these commitments for sex workers, international and
national law reform is needed, as are policy changes
and enforcement practices. These must occur along-
side judicial recognition of sex workers’ legal entitle-
ments and increased resources for sex workers’ social
initiatives. Advocacy around human rights standards
and norms and domestic law is more likely to succeed
if more tools are used than the singular demand for
removal of sex work offenses from the books.

ACKNOWLEDGMENTS

The authors would like to thank Anatoli Shapiro and
Cassandra Van for their assistance.

REFERENCES

1. Office of the United Nations High Commissioner
for Human Rights (OHCHR) and Joint United
Nations Programme on HIV/AIDS (UNAIDS), UN
Doc. No. HR/PUB/06-9 (2006). Available at http://
data.unaids.org/Publications/IRC-pub07/jc1252-
internguidelines_en.pdf.

2. UNAIDS, UNAIDS Guidance Note on HIV and
Sex Work (Geneva: UNAIDS, 2009, Last updated
Aprtil 2012). Available at http://www.unaids.org/
en/media/unaids/contentassets/documents/unaid-
spublication/2009/JC2306_UNAIDS-guidance-
note-HIV-sex-work_en.pdf.

3. UNAIDS, Joint action for results: UNAIDS ont-
come  framework, 2009-2011, (Geneva: UNAIDS,
2009). Available at http://data.unaids.org/pub/
Report/2010/jc1713_joint_action_en.pdf.

4. UNAIDS Advisory Group on HIV and Sex Work,
The report of the UNAIDS Advisory Group on HIV”
and Sex Work, (Geneva: UNAIDS, 2011). Available
at  http://wwwuknswp.otg/wp-content/uploads/
unaidsadvisorygrouponsexworkandHIVDec2011.
pdf.

5. I. Vanwesenbeeck, “Another decade of social
scientific work on sex work: A review of research

1990-2000,” Annual Review of Sex Research 12 (2001),

pp- 242-289.
6. UNAIDS (2009, see note 3).

7. M. M. Dempsey, “Sex trafficking and criminaliza-
tion: In defence of feminist abolitionism,” Unzversity
of Pennsylvania Law Review 158/6 (2010), pp. 1729—
1778; R. Weitzer, “Sex trafficking and the sex indus-
try: The need for evidence-based theory and legisla-
tion,” The Journal of Criminal Law and Crinsinology 101/4
(2012), pp. 1337-1369. For articles defending the
Oppression Paradigm, see K. Barry, The prostitution of
sexunality New Yotk/London: New York University
Press, 1995); S. Dworkin, Pornography: Men possessing
women (London: Women’s Press, 1981); S. Jeffreys,
The idea of prostitution (North Melbourne, Australia:
Spinifex Press, 1997), C. Pateman, The sexual contract
(Cambridge: Polity Press, 1988).

8. For specific examples of each approach see
ProCon.otg, 100 Countries and their prostitution poli-
cies (Last updated, December 2011). Available at
http://prostitution.procon.org/view.resoutce.
phprresourcelD=000772.  See also Huropean
Network for HIV/STI Prevention and Health
Promotion among Migrant Sex Workers (TAMPEP),
Sexc work in Europe: a mapping of the prostitution scene
in 25 European countries (Amsterdam: TAMPEP
International Foundation, 2009). Available at http://
tampep.cu/documents/ TAMPEP%202009%20
European%20Mapping%20Report.pdf.

9. C. Overs, Canght between the tiger and the crocodile:
The campaign to suppress human trafficking and sexual
exploitation in Cambodia, draft (Cambodia: Asia-Pacific
Network of Sex Workers (APNSW), 2009). Available
at http://www.aidslex.org/site_documents/
SX-0046E.pdf; D. Kulick, “Swedish model” (pres-
entation at Beijing Plus Ten meetings, New York
USA, February 28-March 11, 2005). Available at
http://www.globalrights.org/site/DocServer/Don_
Kulick_on_the_Swedish_Model.pdf; S. Dodillet
and P. Ostergren, “The Swedish Sex Purchase Act:
Claimed success and documented effects,” (presenta-
tion at the Decriminalizing Prostitution and Beyond:
Practical Experiences and Challenges international
workshop, the Hague, March 3—4, 2011). Available at
http://www.plti.org/sites/ plti.org/files/Impact’20
of%20Swedish%20law_0.pdf.

10. Overs (see note 10).

11. E. Ellington, “Prostitutes in Ilford to be forced
off streets under ‘dispersal order’ plan” The Ifford
Recorder (February 2, 2012). Available at http://old-
estprof.com/index.php/crimewatch/2460-prosti-



tutes-in-ilford-to-be-forced-off-streets-under-disper-
sal-order-plan.

12. Human Rights Watch, Off the streets: Arbitrary
detention and other abuses against sex  workers in
Cambodia (2010). Available at http://www.hrw.org/
reports/2010/07/20/ streets.

13. N. Kulish, “In Germany, sex workers feed a
meter” New York Times (August 31, 2011). Available
at  http://www.aytimes.com/2011/09/01/wotld/
europe/01germany.html.

14. Sun.Star Cagayan de Oro, “24 nabbed sex work-
ers no health cards — Police” (November 1, 2011).
Available at http://www.sunstar.com.ph/cagayan-
de-oro/local-news/2011/11/01/24-nabbed-sex-
workers-no-health-cards-police-188173.

15. See, for example, the New Zealand Prostitution
Reform Act of 2003, Public Act 28 (2003) Section
9(1). Available at http://wwwlegislation.govt.nz/
act/public/2003/0028/latest/ DLM197855.html.

16. H. Unlu, T. Beduk, and D. Oztuna, “Evaluation
of nature and impact of violence exposure among
registered female sex workers,” Turkiye Klinikleri
Jonrnal of Medical Science 31/5 (2011), pp. 1167-1178;
UNAIDS, Acting early to prevent AIDS: The case of
Senegal. (Geneva: UNAIDS, 1999). Available at
http://data.unaids.org/publications/irc-pub04/
una%9-34_en.pdf.

17. See The Patliament of Victoria, Sex Work
Act 1994: Version No. 069A, No. 102 of 1994 (As
amended by the Parliament of Victoria on January
1, 2011) Section 20, p. 31. Available at http://www.
legislation.vic.gov.au/Domino/Web_Notes/LDMS/
LTObject_Store/LTObjSt5.nsf/ DDE300B846EED
9C7CA257616000A3571/998B3217B6DSFFEFCA
257810001351B3/$FILE/94-10222070%20authot-
ised.pdf.

18. A. E. Albert, D. L. Wamer, R. A. Hatcher, et al.,
“Condom use among female commercial sex workers
in Nevada’s legal brothels,” Awmerican Journal of Public
Health 85/11 (1995), pp. 1514-1520.

19. D. Webber, “Criminal law: HIV and substan-
tive criminal law issues,” in D. Webber (ed.) AIDS
and the law, 4" edition (Aspen Publishers, 2011
Supplement), [F] Prostitution, pp. 7-40 — 7-43; K.
McCurtis, S. Outlaw, C. Sardina, and P. Saunders,
“Report submitted to Global Commission on HIV/
AIDS,” Best practices policy project (August 7, 2011).

Available at  http://www.bestpracticespolicy.org/

GlobalCommissionRep2011Text.html.

20. D. Taylor, “Sex workers ‘named and shamed’ on
Met police website,” The Guardian (August 6, 2010).
Available at http:/ / www.guardian.co.uk/ society/
2010/ aug/ 06/ london-sex-workers-police-website;
The Guardian, “China to end ‘shame parades’ of
criminal suspects” (July 27, 2010). Available at http://
www.guardian.co.uk/world/2010/jul/27/china-end-
shame-parades-suspects.

21. H. Doyle, “Sex workers and HIV: When moral-
ity trumps science” Open Society Foundations (June 7,
2011). Available at http://blog.soros.org/2011/06/
sex-workers-and-hiv-when-morality-trumps-sci-
ence/.

22. All Africa News, “Malawi: Sex workers sue govt
after forced HIV test” (November 3, 2011). Available
at http://allafrica.com/stoties/201111130174.html.
23. International Planned Parenthood Federation
(IPPF), Global Network of People Living with HIV
(GNP+), and International Community of Women
Living with HIV/AIDS (ICW), Verdict on a virus:
Public bealth, human rights and criminal law (London:
IPPE, GNP+, and ICW;, 2008). Available at http://
www.icw.org/files /verdict%200n%20a%20virus.pdf.
24. Radio National, “Shutting down Sharleen: The
story of an AIDS pariah” Awstralian Broadcasting
Corporation (Broadcast on March 21, 2010). Available
at http://wwwabc.net.au/radionational/programs/
hindsight/shutting-down-shatleen/3115028.

25. See for example the Tennessee law Tennessee
Code Annotated, § 39-13-516 — Aggravated Prostitution,
(General Assembly of the state of Tennessee, Public
Acts, 2010); Tennessee Code Annotated, § 40-35-111
— Authorized terms of imprisonment and fines for felonies

and misdemeanors, (General Assembly of the state of
Tennessee, Public Acts, 2010).

26. South African Law Commission, (2002) “Sexual
offences: Adult prostitution,” (citation 8.43) in South
African Law Commission, Chapter 8 — Prostitution and
HIV/AIDS (Issue paper 19, Project 107). Available
at  http://wwwsaflii.org/za/other/zalc/ip/19/19-
CHAPTER-8.html#fnB831.

27. C. Overs and K. Hawkins, “Can rights stop
the wrongs? Exploring the connections between
framings of sex workers’ rights and sexual and repro-
ductive health,” BMC International Health and Hunan
Rights 11/Suppl. 3 (2011).

28. Khao Ta, Secretary, Women’s Network for Unity,



personal communication with the authors, (July
2009).

29. Overs and Hawkins (2011, see note 28).

30. C. DeBoise, “Stopping police and DAs from
using condoms to convict sex workers” On The Issues
Magazine November 10, 2011). Available at http://
www.ontheissuesmagazine.com/cafe2/article/180.
31. S. Rau and C. Sluggett, “Who stole the tarts? Sex
work and human rights,” (Sangli: Sampada Gramin
Mahila Sanstha (SANGRAM), 2009). Available at
http://sexgenderbody.com/sites/default/ files/who-
stole-the-tarts_small.pdf.

32. Ibid.

33. UN in Vietnam, UN independent expert nrges
Viet Nam to close down compulsory rebabilitation cen-
tres for drug users and sex workers (Hanoi: December
5, 2011). Available at http://wwwun.org.vn/en/
media-releases3/69-un-press-releases/1980-un-
independent-expert-urges-viet-nam-to-close-down-
compulsory-rehabilitation-centres-for-drug-users-
and-sex-workers.html.

34. Human Rights Watch (see note 13); Overs (2009,
see note 10).

35. See, for example, Plan International’s campaign to
register all children at birth. Available at http:/plan-
international.org/birthregistration.

36. See Budhadev Karmaskar v. State Of West Bengal on
15 September, 2011: CRIMINAL APPEAL NO. 135
OF 2070 (Supreme Court of India, 2011). Available
at http://indiankanoon.org/doc/99194/.

37. See The Kingdom of Swaziland, Swaziland Gitls’
and Women’s Protection Act (1920).

38. Ibid.

39. International Convention on the Elimination

of All Forms of Discrimination against Women
(CEDAW), G.A. Res. 34.180 (1979), Article. 6.
Available at http://www2.0hcht.org/english/law/
cedaw.htm.

40. Human Rights Watch (2010, see note 13).

A1. Kylie v. Commiission for Conciliation Mediation and
Arbitration and Others (Johannesburg: Labour Appeal
Court of South Affrica, Case No. CA10/08, May 26,
2010).

42. Ibid.

43. D. Kerrigan, P. Telles, H. Torres, et al,
“Community development and HIV/STI-related
vulnerability among female sex workers in Rio de
Janeiro, Brazil” Health Education Research 23/1 (2008),

pp. 137-145; M. L. Rekart, “Sex-work harm reduc-
ton,” Lancet 366/9503 (2005), pp. 2123 — 2134; D.
Swendeman, I. Basu, S. Das, et al., “Empowering sex
workers in India to reduce vulnerability to HIV and
sexually transmitted diseases,” Social Science & Medicine
69/8 (2009), pp. 1157-1166; For the legal and policy
environment and the rights of sex workers, see also,
K. M. Blankenship, B. S. West, T. S. Kershaw, and M.
R. Biradavolu, “Power, community mobilization, and
condom use practices among female sex workers in
Andhra Pradesh, India,” AIDS 22/5, pp. S109-S116
as quoted in UNAIDS Advisory Group on HIV and
Sex Work, (2011, see note 5).

44. International Labour Office (ILO), Recommendation
concerning HIV" and AIDS and the World of Work, 2010
(No. 200) (Geneva: ILO, 2010). Available at http://
www.ilo.org/public/english/region/eurpro/mos-
cow/info/publ/wems_142706.pdf.

45. Ministry of Justice, New Zealand Government,
Report of the Prostitution Law Review Committee
on the operation of the Prostitution Reform Act
2003. (Wellington, 2008).

46. Kylie v. Commission for Conciliation Mediation and
Avrbitration and Others (see note 41).

47. Bangladesh Society for the Enforcement of
Human Rights and Others v Government of
Bangladesh and Others 53 DLR (2001) 1, (Bangladesh
High Court, Decided on March 14, 2000).

48. Budhadev Karmaskar v. State Of West Bengal on
September 15, 2011 (see note 36)

49. Ibid.

50. Bedford v. Canada 2010 ONSC 4264 (Ontario:
Superior Court of Justice, Court file No. 07-CV-
329807 PD1, September 28, 2010).

51. J. Csete and ]. Cohen, “Health benefits of legal
services for criminalized populations: the case of
people who use drugs, sex workers and sexual and
gender minorities,” Journal of Law, Medicine and Ethics
38/4 (2010), pp. 816-831.

52. Open Society Foundations, Macedonia group protects
rights of sex workers through video and legal adyocacy
(October 1, 2009). Available at http://www.soros.
otg/initiatives/health/focus/sharp/news/macedo-
nia-sexworkers-video-legalaction-20090901.

53. Csete and Cohen (see note 52).

54. A. Ahmed, “Feminism, power, and sex work in
the context of HIV/AIDS: Consequences for wom-
en’s health,” Harvard Journal of Law and Gender 34/1
(2011) pp. 225-258.



