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FRAMEWORK CONVENTION ON GLOBAL
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ABSTRACT

A Framework Convention on Global Health (FCGH) seeks to have a profound,
effective, and broad impact: bringing access to health rights to the largest global com-
munity possible. One of the main issues the FCGH will address is how to make
the right to health justiciable. An FCGH must articulate functional remedies for
violations of the right fo bealth by state or non-state actors. This paper analyzes
one approach to ensuring the recognition of the rights defended in a future FCGH.
Following the incremental development approach inspired by the architecture of other
successful framework convention protocols, we propose the inclusion of access to health
Justice guidelines in an FCGH. This proposal is based on the amparo remedy, a
fignre already extant in the legislation of several Latin American countries; since its
incorporation, these countries have witnessed a significant increase in litigation defend-
ing health rights. This is only one of many important advantages to broadly adopting
guidelines based on the amparo remedy. The proposed guidelines wonld serve as a basic

agreement on broad principles on access to health justice.

INTRODUCTION

A Framework Convention on Global Health (FCGH) secks to have a
profound, effective, and broad impact: bringing access to health rights
to the largest global community possible.! An FCGH would be a global
health governance scheme aimed at constructing global pillars of prog-
tess on the right to health, and to dramatically reducing health inequities.?
It would establish a post-Millennium Development Goals global health
agenda rooted in right to health principles such as equality, accountability,
and empowerment. An FCGH would also make right to health responsi-
bilities clearer by setting concrete objectives for establishing progressive
realization obligations and maximum available resource obligations.?

One of the main issues the FCGH will address is how to make the right
to health justiciable. Although litigation is not the only way to promote
the right to health, as cases from South Africa, India, and Latin America
show, it has been a useful tool for advancing the health of the popula-
tion.* Most Latin American and some European countties already recog-
nize the right to health as a fundamental constitutional right, and thereby
justiciable in their national courts.” Many countries whose constitutions
may or may not explicitly include specific provisions on health may be
parties to a self-executing international convention that recognizes the
right to health.® Even so, the positive legal recognition of the right to
health does not guarantee its enforceability: people may not have access
to effective and expeditious judicial remedies for enforcing this right.
Moreover, although we know that the actions of non-state actors such



as local or transnational corporations can have a sig-
nificant impact on the health of a population, it is
frequently the case that states are the only actionable
parties. Moreover, several studies suggest that the
cumulative effect of individual lawsuits—even suc-
cessful ones—may have unintended effects on health
equity, and that there are risks involved in the fact
that relatively wealthy claimants are better able to liti-
gate right to health claims.”

In order to remedy such pathological results in health
rights litigation, an FCGH must articulate functional
remedies for violations of the right to health by state
or non-state actors. This paper analyzes one approach
to ensuring the recognition of the rights defended
in a future FCGH. Following the incremental devel-
opment approach inspired by the atchitecture of
other successful framework convention protocols,
we propose the inclusion of access to health justice
guidelines in an FCGH.® This proposal is based on
the amparo remedy, a figure already extant in the legis-
lation of several Latin American countries. There are
many advantages to broadly incorporated guidelines
based on the amparo remedy, and Latin American
countries that have incorporated it into law have
already seen a great increase in the amount of litiga-

tion in defense of health rights. The proposed guide-
lines would serve as a basic agreement on broad prin-
ciples on access to health justice. Then, at later stages,
specific protocols would be developed for each of
the basic principles originally set forth, including sub-
stantive and procedural legal norms and processes.’
Doing so would advance realistic access to justice for
victims of health rights abuses, a clear priority for the
FCGH, and begin to ensure that those responsible
for the abuses answer for their actions, essential steps
in framing global health rights within a contemporary
paradigm designed to meet the challenges of the new
millennium.

THE RIGHT TO HEALTH AND EFFECTIVE
ACCESS TO JUSTICE GUIDELINES: A SKETCH

Our proposed guidelines are based on the writ of
amparo, a brief and summary judicial action. Unlike
the familiar habeas corpus, which protects physical lib-
erty, amparo actions seek judicial protection as a shield
for fundamental constitutional rights and liberties.
Many jurisdictions already contemplate the amparo
or equivalent remedies in their legal systems, but our
proposal would have distinctive features. The fol-
lowing table outlines the different dimensions of the
proposed guidelines.

Table 1: Guidelines for individual [collective] judicial procedure

Dimensions

Description

Standing to sue/plaintiff’s standing

May be filed by any affected inhabitant and/ot the ombuds-
man, as well as by legally registered civil society organizations

Defendant/passive standing

May be filed against public institutions and/or non-state actors

Unlawful act

May be filed against acts or omissions that either actually vio-
late or that may result in impending violations of the right to
health as defined by an FCGH

Affected rights

Seeks to protect the right to health (including the protection
of the environment and consumers’ rights, where related to
health)

Procedure

The procedure is meant to be simple, brief, and expedited. It
does not require prior judicial consideration, analysis, or the
exhaustion of a lower court appeals process. Courts may open
channels for the participation of all affected parties and attract
all other possible individual claims that might be brought
regarding the same cause.

Effects

The decision would be subject to potential review—and
potential corresponding judgment—by a higher court,

Constitutional Court, Supreme Court, or Review Chambers.




While each feature of the guidelines deserves special
attention, the issues of standing are the most salient.
With regard to standing to sue, we propose that both
individual and collective claims be admissible. As
we will explain in the next section, the possibility of
filing collective claims addresses the objection that
under the current law of many jurisdictions, the least
advantaged individuals lack effective access to justice.
Our guidelines propose mechanisms for secking the
protection of the right to health of the least advan-
taged; institutional figures like the ombudsman or
public defender are viable options through which the
least advantaged may voice their claims. Regarding
the defendant’s standing, we take into account that
in jurisdictions such as Mexico, Germany, and many
other potential signatories to an FCGH, the version
of amparo—or legal equivalent— currently in force
can only be filed against the state or state representa-
tives.'” In light of that, we propose to expand pas-
sive standing so that actions may also be filed against
non-state actors, such as transnational corporations,
for actions or omissions that constitute actual or
impending violations of the right to health.

STANDING TO SUE AND DEFENDANT’S
STANDING IN RIGHT TO HEALTH LITIGATION
In this section, we address the reason why FCGH
guidelines on effective access to justice should
include a collective remedy. We also consider why this
would be a useful legal mechanism for advancing the
right to health and health equity, and the ground that
would be gained by allowing for claims against state
and non-state actors.

First, violations of the right to health that appear to
affect only particular individuals may expand into
collective conflicts. Violations of an individual right
do not ol result in individual conflict. Multiple
violations to individual rights could easily add up
to a collective conflict, despite the fact that techni-
cally, various similar violations of the same right have
occurred. Even though this right should be charac-
terized as individual, as it is when considered from
the standpoint of the judicial system, the resulting
conflict is collective.

Second, multiple violations of the right to health
of several persons usually require that the judiciary
resolve issues that deeply impact the social, eco-
nomic, or political spheres of the state. For instance,

successful health litigation may improve access to
health services to particular litigants or groups, but
that may not translate to improved access to health
setvices for the general population.'? Such situations
demand that the judiciary listen to all affected parties
to ensure that wholly informed decisions are reached,
for example, by ordering public hearings that enable
robust debate with the parties. If reduced to the
interest of a single claimant, a future decision that
has strong repercussions may lack broader legitimacy
because it fails to consider all affected parties.

Third, as previously mentioned, an FCGH that fos-
ters guidelines contemplating collective claims can
help overcome the negative impact that right to health
litigation has on the least advantaged victims. Indeed,
experience in some countries has shown that the indi-
vidual amparo—that is an individual action—as a legal
mechanism for enforcing the right to health led to
inequality for those that lack the necessary resources
to access justice. Such evidence can be explained by
the failure to draft robust regulation that permits the
proposed proceeding for collective azparo and simul-
taneously institute mechanisms that increase access
to justice for the least advantaged. In light of this,
we argue for the inclusion of “institutional voices”
like the Ombuds Office (civil society organizations
or health actions groups may also be appropriate and
successful for this end). In Colombia, for example,
the Ombuds Office can file an amparo on behalf of
“any person who requests it or that is under distress
and helplessness.””"> Where right to health conflict is
collective, the Ombuds Office may attract all individ-
ual claims, including those of the least advantaged,
thereby transforming an unheard individual voice
into an institutional one. Such regulation in practice
would mean that the often disempowered lone voice
(whose power and resources for litigation are limited
compared to those of the defendant) is removed
from the particular circumstances of an individual
claimant and becomes representative of a broader
social claim. Furthermore, because of its status as
mouthpiece for the people, the Ombuds Office as
a plaintiff in a collective conflict has a special and
profound impact in suing a non-state actor compared
with the impact an individual plaintiff has on a non-
state actor and the judiciary. This has occurred with
great success in Bolivia and Venezuela, where, seek-
ing justice, the Ombuds Office was able to guarantee
medical treatment specifically and access to the right



to health in general. '

Fourth, we propose that the FCGH guidelines include
the possibility of filing simple, brief, and expedited
claims against non-state actors. This may involve a
change of paradigm in right to health responsibili-
ties. In most jurisdictions, the state is nominally and
legally the principal potential protector or violator of
norms and human rights duties. This traditional con-
figuration known as the “vertical account” of human
rights norms is one in which the hierarchy between
the state and the individual reflects an assumption of
responsibility."” Nevertheless, this paradigm no longer
accurately describes current distributions of rights
and obligations in the modern globalized world. In
a contemporary context in which private actors are
potentially as powerful as states in the context of
human rights violations, the “vertical account of
human rights” must be reconsidered. Contemplating
private actors as human rights guardians and viola-
tors—with responsibilities on parity with those tra-
ditionally held by the state—is known as the “hori-
zontal effect” of human rights norms.'® Here, the
status of the private party in relation to the state is
not taken into account, and the state’s involvement,
or lack thereof, has no bearing on the question of
liability. Those who attempt to obscure the respon-
sibility of private actors could concede that business
and non-state actors do incur right-to-health related
duties (they have “responsibilities regarding the real-
ization of the right to health”); objectors may also
recognize that business and non-state actors have
been found complicit in human rights violations in
the scope of tort law. However, they may object that
at present the international human rights system does
not recognize non-state actors as subjects of inter-
national responsibility for human rights violations."”
According to this position, the framework convention
would be “illegitimately” expanding the scope of cur-
rent human rights if it were to add this recognition.
However, immunity from international courts does
not necessarily imply absolute impunity; local legisla-
tion may establish liability or sanctions to non-state
actors for human rights violations; some jurisdictions
even penalize national corporations for human rights
violations outside theit home countties.” In other
words, an FCGH could potentially extend current
the right to health-related duties of non-state actors,
such as those recognized by the “Ruggie Principles,”
and transform them into binding obligations. This
would advance a horizontal account of human rights

by adopting a different strategy, such as including
guidelines for signatory states to further enact effec-
tive legal remedies through which individuals can
enforce their right to health."

Finally, our proposed guidelines would also impact
cost-effective judicial workload. Choosing which
particular case to review among similar individual
claims that stem from a homogenous conflict is too
costly for the courts, so they have a strong external
incentive to resolve similar claims as a single collec-
tive one and thereby avoid future similar claims.®

There are several examples from Latin American
right to health case law that illustrate our points,
including a major piece of Colombian right to health
litigation. A 2008 report by the Colombian Human
Rights Ombuds Office showed that a staggering
674,612 petitions for the protection of constitu-
tional rights related to health issues were filed in the
courts between 1999 and 2008.%' The Constitutional
Court has accepted more than 1,000 health-related
cases since its formation in 1991.” The Colombian
Constitutional Court had to confront the failings
of the judicial system when it became clear that the
inflexible infrastructure of the courts was incapable
of meeting the demands of victims defending their
constitutional right to health. Courts were collapsing
under the sheer volume of individual injunctions,
or tutelas as amparo is known in Colombia, filed. To
address this problem, the Court issued judgment
T-760/08 in 2008, which deemed that most of the
individual cases shared one cause: insufficient access
to health services. Consequently, the Court grouped
all the individual cases into one collective conflict
that became the clarion call for Colombian health
care system reform. The judgment “examined sys-
temic failures in the regulation of the health system,
re-asserted the justiciability of the right to health,
and called for significant restructuring of the health
system based on rights principles.”® In addition, the
Court also stated that the consolidation of individual
claims into a single comprehensive suit is possible
“whenever it is not appropriate for the individual
rights-holder to act independently [en forma exclu-
siva].”* This shows how quantitative issues, such as
the volume of individual cases that comprise a collec-
tive conflict, can shed light on the qualitative issues
that may be systematically violating people’s right to
health, thus shifting the discussion from an individual
complaint into a collective issue .



In the case of Colombia, judicial activism was largely
responsible for the shift from multiple individual
claims to collective litigation. The judicial solution
to a practical problem resulted in the innovative
creation of an informal collective amparo, a concept
that Colombian legislators had not previously consid-
ered. Notwithstanding the Colombia Constitutional
Court’s intervention, which demonstrated an aware-
ness of and commitment to health equity, the guide-
lines we suggest call for regulation that would allow
claimants to organize themselves and file claims col-
lectively. Thus, the proactive role of the courts—to
advance the right to health through deliberation—
would shift to the claimants. Judicial review would
only have to address the issue of compliance to
the procedure or upon a violation of due process,
drafted according to these guidelines, and intervene
when collective discussion or the participation of all
affected parties had not been guaranteed.®

In contrast to the drawbacks of the individual amparo
as it originally appeared in Colombian law, the writ of
amparoin Argentina’s Constitution offers an appealing,
flexible framework for bringing the acts or omissions
of state and non-state actors to justice. We propose
that the guidelines be based on a similar framework.
The Argentinean collective azparo enables plaintiffs
to challenge acts or omissions from state and non-
state actors that result in discrimination or threaten
or harm rights that protect the environment, fair
competition, the consumer, and collective rights.
The collective amparo is not regulated by a specific
law, but is extrapolated from the ideas enshrined in a
single article of Argentina’s Constitution.” Article 43
broadens the concept of standing to sue so that the
affected individual is no longer the only interested
party who may file an amparo. A similar interpreta-
tion was elaborated by the Constitutional Court of
Colombia regarding the tutela.”® Accotdingly, the
benefit of the collective amparo is that victims of
indirect harm can also file it.” Therefore, civil society
organizations whose object is compatible with the
claim under review may also file an amparo, as can
the Ombuds Office. Interpreting this clause in the
1997 case Asociacion Benghalensis y otros c¢. Estado
Nacional, the Argentine Supreme Court famously
held that civil societies that can demonstrate an inter-
est in the suit have standing to sue under the con-
stitutional right to the wtit of ampare.’" The coutt
found that Asociacién Benghalensis, an organization
dedicated to fighting HIV/AIDS, had standing to sue
the state for omissions in advancing access to health
treatments for people living with HIV/AIDS.*

Regarding situations where the state is the defen-
dant, our guidelines propose that the collective rem-
edy may be filed against both state and non-state
actors. Recent case law, including a landmark 1998
right to health case in Argentina, Mariela 1 iceconte
v. Ministry of Health and Social Welfare, illustrates the
benefits of this possibility.™ Reptesenting several
community groups, the plaintiff sought to require
the state to provide a vaccine against the Argentine
hemorrhagic fever that threatened the lives of 3.5
million people. Most of the at-risk population did
not have access to preventive medical services. The
plaintiff’s argument invoked the state’s obligation to
prevent, treat, and control endemic and epidemic dis-
eases recognized in Article 12.2¢ of the International
Covenant on Economic, Social and Cultural Rights
(ICESCR). The Federal Administrative Court of
Appeals ordered the government to designate funds
for completing the vaccination campaign and ensut-
ing the production of the vaccine. Remarkably, the
Court also put a follow-up framework in place to
oversee compliance with its ruling. Additionally, the
Court established a deadline for the state to meet
the requirements. The Court’s ruling was based on
regional and international standards defined by inter-
national human rights instruments of constitutional
rank in Argentina: the American Declaration on the
Rights and Duties of Man, the Universal Declaration

of Human Rights, and perhaps more importantly,
Article 12 of ICESCR.

The case has often been referred to as an example
of how difficult it is for courts to decide cases where
important state financial commitments are at stake; it
took ten years to overcome the budgetary obstacles
to implementing the vaccine. Nevertheless, in spite of
these difficulties, the case set an important precedent
in many ways. First, it showed that ordinary citizens,
such as the plaintiff Viceconte, can utilize the amparo
and gain access to the courts to challenge state action
or inaction. Second, the case is an example of how
local courts can directly invoke international human
rights doctrine to mandate the fulfillment of states”
human rights duties. Third, by imposing a deadline,
the Court affirmed the importance of the state as
the main guardian of the right to health. The case
is also an example of how courts can take part in
the political process by impacting how administra-
tive and political authorities set priorities and allocate
budgets.™

In situations where the collective right to health
amparo is brought against non-state actors for violat-



ing fundamental rights, Venezuelan case law offers a
paradigmatic example. In Defensora del Pueblo de la
Republica Bolivariana de Venezuela et al. v. Galaxia
Médica C.A., a group of women filed a collective
amparo against a number of corporations and the
state for marketing toxic breast implants as safe.”
In granting the case’s admissibility, the Supreme
Tribunal invoked the “horizontal effect” of human
rights duties, under which non-state actors—in this
case corporations—are also bound to respect human
rights, including the right to health. Additionally, the
Supreme Tribunal established some of the proce-
dural rules we suggest as guidelines to ensure effec-
tive access to justice. This includes opening channels
for the participation of all affected parties and legal
mechanisms to attract other possible individual claims
that might be brought regarding the same cause.

From these Latin American right to health litigation
experiences, we can conclude that collective proce-
dures had a greater impact on the judiciary and the
defendants because they communicated the needs,
desires, and anxieties of a large group. Collective
procedures transformed the complaints from isolat-
ed individual occurrences to broader societal issues.
In this way, the collective writ of amparo strengthens
community, equalizes the playing field in access to
justice, and augments the force and effect—on both
the judiciary and the defendant—of health litigation.

Some scholars criticize the central role that courts
have played in protecting the right to health and the
broad interpretations they have made. According to
these critiques, such decisions ultimately benefit the
more advantaged parties to the detriment of the dis-
advantaged victims of health rights violations. Several
studies also demonstrate that judicial decisions on
policies and budgets introduce judicial power into
* Notwithstanding
these issues, our proposed guidelines for collective

the sphere of executive power.

remedies and participatory frameworks address these
potential problems. The conceptual framework of
guidelines advocates a different understanding of
judicial review. From our standpoint, the judiciary’s
role in the process would require its intervention to
secure the participation of all possible affected pat-
ties and call for public hearings to promote open
discussion about the proper solution to right to
health conflicts.” The coutt’s institutional objective
would be to ensure that the health policies impact-
ing society are the result of collective and inclusive
debate. Sentence T-760/08 from Colombia is a good

example of what we have in mind: the Constitutional
Court of Colombia showed commitment to col-
lective debate by holding public sessions exhorting
the authorities to provide reports on the system of
public health care coverage and its challenges, and
information to those affected by the healthcare sys-
tem’s failings. Colombian society was heard when the
Court struck down structural aspects of Colombia’s
public health system. In turn, in the Venezuelan case,
the affected parties were gathered in public audi-
ences to inform the Court about the claims under
the suit. Additionally, the Supreme Tribunal urged
the ombudsman to establish methods for all affected
parties to participate in the public session online. All
in all, these examples demonstrate the amparo’s use-
fulness as an effective remedy and its compatibility
with participatory and robust notions of the role of
courts. This disproves the objections that have been
made about the illegitimacy of decisions affecting
social policies or the dysfunction of state institutions.

CONCLUSION

We believe an FCGH should include guidelines on
effective access to the judicial system in cases involv-
ing the right to health. The proposed guidelines
would be the initial codification of normative param-
eters on access to justice. The proposed guidelines
would prevent current pathological results in health
rights litigation. We also argue for a robust concep-
tion of standing to sue. On the one hand, by allowing
for collective claims, the guidelines offer mechanisms
to promote the right to health of the most disadvan-
taged. On the other hand, the guidelines allow for the
participation of juridical actors like the ombudsman
for “institutionalizing” the health issues that are a pri-
ority for the most disadvantaged. In the absence of
these procedures, as we have seen, individual claims
cannot be channeled into a collective claim and the
failures of the justice system become immediately
apparent. In addition, the guidelines suggest that
state parties to an FCGH should allow for simple,
brief, and expedited claims not only against the
state, but also against non-state actors. If an FCGH
adopted these guidelines, it would set the stage for
further, more detailed global agreements about how
each country should internally design and tailor its
procedural rules so that litigation can be as effective,
efficient, and as socially beneficial as possible for

everyone.
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