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Abstract 

Private actors’ involvement in health care financing, provision, and governance contributes to economic 

inequality. This paper provides an overview of emerging normative trends regarding private actors’ 

involvement in health care by reviewing and critically analyzing international and regional human rights 

standards on the right to the highest attainable standard of physical and mental health. Specifically, 

we survey statements from United Nations human rights treaty bodies and recent jurisprudence of 

the African Commission on Human and Peoples’ Rights that discuss private actors’ involvement in 

health care. We then identify strengths and weaknesses of the current international human rights law 

framework to address the human rights and inequality impacts of private health care actors, before 

concluding with a series of recommendations to further develop existing standards. 
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Introduction

Over the last 40 years, the involvement of private 
actors in health care has steadily grown in most 
countries, albeit at different paces, for different rea-
sons, and in varying social, political, and economic 
contexts.1 Such private health care actors include 
providers (e.g., hospitals and clinics), insurance 
companies and sickness funds that finance health 
care services, and private suppliers of health care 
goods, such as pharmaceutical companies and 
medical equipment manufacturers. 

In several high-income countries, private ac-
tors’ role in health care began to grow in the late 
1970s and early 1980s as a part of broader neoliberal 
policy reforms that aimed to diminish the role of 
the state and expand that of the market, particularly 
in the provision of social services.2 In many low- 
and middle-income countries, this liberalization 
of the health sector, which increased private actors’ 
involvement, was largely driven by conditionalities 
attached to development aid and economic stability 
loans, as international and regional banking sys-
tems similarly pursued policies that viewed health 
care as a private good.3 

Often short of full-scale sectoral privatization, 
private sector involvement in health has taken a 
variety of intermediate shapes, including contract-
ing and subcontracting, public-private partnerships, 
and various private-in-public arrangements, such 
as private wards in public hospitals. In this paper, 
these various ways in which market mechanisms 
have spread within health systems through privat-
ization, liberalization, and deregulation are referred 
to as commercialization, an umbrella term empha-
sizing the market logic across these processes.4 

The utility and social impact of health care 
commercialization is hotly contested by academ-
ics, public health experts, economists, and human 
rights practitioners.5 Advocates for private health 
care markets argue that the private sector is more 
efficient, less bureaucratic, and more cost-effective 
than the public counterparts and may improve 

health care outcomes and quality of care.6 Critics, 
meanwhile, typically argue that claims of improved 
health care outcomes are either exaggerated or false 
and that higher private sector involvement results 
in unfair, fragmented, and expensive health care 
systems.7 

However, significant evidence suggests that 
health care commercialization deepens vertical, 
economic-based inequalities in access to health 
care services and medicines. In the United States, 
for example, a recent study found that the privat-
ization of 258 hospitals between 2000 and 2018 
resulted in a reduction in the number of low- 
income Medicaid patients treated, because such 
patients are less profitable than other groups due 
to lower public reimbursement rates.8 A recent 
quantitative analysis of private health clinics in 
Kenya over 2012–2020 also found a positive asso-
ciation between relative income and the quality of 
health care received.9 Similar pro-rich inequalities 
in the utilization of private medical insurance and 
services have been found in Ireland, Mongolia, 
and Nepal, among others.10 Consistent with these 
trends, some traditional public health institutions 
have recently issued statements critical of health 
care commercialization. In 2023, the Lancet, a pre-
eminent general medical journal, published a series 
of articles on the commercial determinants of 
health and how “a substantial group of commercial 
actors are escalating avoidable levels of ill health, 
planetary damage, and inequity.”11 

Some of the most consistent critics of health 
care commercialization, however, have been non-
governmental human rights organizations, which 
have increasingly raised concerns about the impacts 
of health care commercialization on human rights 
across the world, including notably in countries 
such as India, Italy, Kenya, Lesotho, Nigeria, South 
Africa, Uganda, and the United States.12 In part, 
this focus reflects the key role that international 
human rights law can play in addressing commer-
cialization, economic inequality, and the right to 
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health. In fact, under international human rights 
law, even when private actors are involved in health 
care, states retain a primary obligation to ensure 
the realization of the right to the highest attainable 
standard of physical and mental health (the right 
to health), which is enshrined in article 12 of the 
International Covenant on Economic, Social and 
Cultural Rights (ICESCR).13 

In its General Comment 14, the Committee 
on Economic, Social and Cultural Rights (CE-
SCR) further clarifies that this right includes 
“the provision of equal and timely access to basic 
preventive, curative, rehabilitative health services 
and health education.”14 According to a report by 
former Special Rapporteur on the right to health 
Paul Hunt, the entitlement to universal health 
care services encompasses states’ duty to ensure 
that “disadvantaged individuals and communities 
enjoy, in practice, the same access as those who 
are more advantaged.”15 Importantly, the United 
Nations Guiding Principles on Business and Hu-
man Rights detail states’ duty to respect, protect, 
and fulfill human rights, including when third 
parties are involved in health care, as well as the 
corporate responsibility to respect human rights.16 
While the framework on protecting human rights 
from third-party abuses is more developed than 
that which governs private health care provision’s 
involvement in fulfilling the right to health, the lat-
ter requires urgent scrutiny.17 In fact, private actors’ 
involvement in health care is increasingly part of 
long-term development strategies, particularly in 
several low- and middle-income countries.18 

Beyond the ICESCR, which had been ratified 
or acceded to by 171 states at the time of writing, 
many other human rights treaties, as well as more 
than 100 constitutions around the world, contain 
right to health provisions.19 Nonetheless, there 
remains little human rights-based research and 
scholarship on the right to health and private health 
care actors, especially in comparison to fields such 

as education and water.20 However, there are the 
following important exceptions: 

•	 Former Special Rapporteur on the right to health 
Anand Grover has noted that “privatization of 
health care often results in … increased inequity 
in the accessibility of health care and greater out-
of-pocket expenditures.”21 

•	 In the context of access to vaccines, the cur-
rent Special Rapporteur on the right to health, 
Tlaleng Mofokeng, has indicated that “the bene-
fit of industry and private companies cannot be 
prioritized over the rights to life and health of 
billions” and has more generally noted that she 
is considering “an examination of the role played 
by the privatization of health-care services—in-
cluding public-private partnerships, financial aid 
and philanthropy—in attaining universal health 
coverage.”22

•	 Scholar Audrey Chapman states that the private 
provision of health care, in which she includes 
private health insurance, can have negative 
impacts on the right to health because it makes 
accountability more complex, burdens un-
derfunded public entities with regulatory and 
monitoring responsibilities, negatively impacts 
equality and discrimination, and undermines 
social solidarity.23 

•	 Scholar Eduardo Arenas Catalán, in a more re-
cent and dynamic analysis of the right to health, 
focuses on the inherent incompatibility of “sol-
idarity” with the commercialization of health 
care, arguing that widespread understandings 
of the right to health presently reflect “acqui-
escence of the commercial logic around which 
healthcare services have been organized under 
the influx of neoliberalism.”24 

•	 Scholars Antenor Halo De Wolf and Brigit 
Toebes conceptualize a human rights impact 
assessment framework for health care privat-
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ization, or commercialization, plans.25 Toebes 
further applies such a framework to the case 
study of the Netherlands.26 

•	 Scholar Sarah Hawkes and others have investi-
gated the little attention to human rights in the 
context of public-private partnerships in health.27

•	 Human rights mechanisms and scholars have 
explored how the private interests of phar-
maceutical companies impinge on access to 
medicines.28

•	 Recently developed expert principles on “Hu-
man Rights and Public Health Emergencies” 
strongly stress the need for the effective regula-
tion of private health care actors at all stages in 
the preparation for, prevention of, response to, 
and recovery from health emergencies such as 
pandemics.29

In this paper, we aim to make a modest contribution 
to this body of human rights-based scholarship on 
the right to health, private health care actors, and 
economic inequality in accessing health care ser-
vices. After defining private actors in health care, we 
analyze normative trends at the international level 
relating to states’ obligation to realize the right to 
health where private actors are involved in financ-
ing, providing, or supplying health care goods and 
services. We focus on health-related statements of 
United Nations human rights treaty bodies, which 
are the institutions mandated to authoritatively in-
terpret and monitor the implementation of human 
rights treaties. Results compare the recent work of 
treaty bodies with recent jurisprudence of the Af-
rican Commission on Human and Peoples’ Rights 
on the provision of public services and social rights. 
Drawing from this survey of health-related state-
ments, our conclusions raise a series of questions 
that should be addressed through further norma-
tive development. 

Methodology 

This paper is based on a systematic review of treaty 
bodies’ statements on private actors’ involvement 
in health care produced between 1990 and 2023. 
First, we analyze general comments issued by treaty 
bodies to review their normative interpretations of 
the right to health, including how they evolved over 
time. Second, we analyze crosscutting normative 
trends in treaty bodies’ concluding observations, 
which are recommendations issued after their pe-
riodic review of states’ efforts to implement human 
rights treaties.30 Such concluding observations were 
qualitatively coded based on normative indicators 
related to the right to health and private actors. 
Each extract could be associated to multiple codes 
due to the interconnectedness of the right to health 
framework. From this comparative analysis, we 
draw empirical conclusions on how treaty bodies 
interpret the right to health when private health 
care actors are involved, with a special focus on 
economic inequality within countries. 

Data for this analysis were retrieved from a 
publicly available database collecting treaty bodies’ 
statements on private actors in health care, which is 
compiled and routinely updated by the nongovern-
mental organization Global Initiative for Economic 
Social and Cultural Rights (GI-ESCR).31 As of June 
2023, this database included 55 extracts from the 
concluding observations of the following treaty 
bodies: 

•	 Committee on Economic, Social and Cultural 
Rights (CESCR)

•	 Committee on the Rights of the Child (CRC)

•	 Committee on the Rights of Persons with Dis-
abilities (CRPD) 

•	 Committee on the Elimination of Discrimina-
tion against Women (CEDAW)

•	 Committee against Torture (CAT)
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•	 Committee on the Elimination of Racial Dis-
crimination (CERD)

To complement this analysis, we also reviewed trea-
ty bodies’ general comments, recommendations, 
and open statements, which we retrieved through 
complementary search. Likewise, we reviewed rele-
vant reports of United Nations Special Rapporteurs 
on the right to health. At the regional level, we re-
viewed recent relevant developments at the African 
Commission.

Defining private health care actors’ 
involvement in health care 

While there is no universal definition of private 
health care actors, previous human rights scholar-
ship on this topic provides a useful guide.32 In this 
paper, we understand private actors as nonstate 
entities that might be either individuals or institu-
tions, whether formal or informal. Private actors in 
health care include “faith-based and other nongov-
ernmental non-profit organizations and individual 
health-care entrepreneurs, both formal and infor-
mal, to private for-profit firms and corporations.”33 

Health care actors can perform three func-
tions: financing health care; providing health care; 
and supplying medical goods, such as pharmaceuti-
cals, equipment, and technologies. 

•	 We define health care financing as the act of 
providing funds for health care, which can 
happen through general taxation, insurance 
contributions, out-of-pocket payments, or forms 
of donation, including international assistance. 
Private actors involved in health care financing 
are frequently private insurers, which might be 
for-profit companies as well as nonprofit sick-
ness funds.34 

•	 We define health care provision as the act of 
delivering health care services, from prevention 
to treatment and rehabilitation. Private health 

care providers may encompass a range of health 
professionals (e.g., individual doctors, nurses, or 
psychologists) and health facilities (e.g., hospi-
tals, clinics, nurseries, and pharmacies). 

•	 Finally, we understand private health care sup-
pliers as entities that are involved in researching, 
developing, and manufacturing therapeutics, 
vaccines, and other drugs, as well as medical 
devices, equipment, and technology. Examples 
of such private actors are pharmaceutical and 
medical devices companies. 

These private actors participate in the financing, 
provision, and supply of health care in different 
ways. They also have different reasons for partic-
ipating in health care, including commercial and 
noncommercial goals.35 These different motives 
have fundamental implications for the organiza-
tion of health systems, and health policy scholars 
normally distinguish health care systems based on 
the relative role played by the state, the market, and 
societal or nongovernmental actors in health care.36 
Following this reasoning, Table 1 summarizes a 
typology of these health care actors, of which an 
earlier version was published by GI-ESCR.37 

Treaty body statements on private actors 
and the right to health 

Overview of relevant general comments and 
recommendations 
Treaty bodies’ general comments have consistently 
regarded the role of private actors as, at the very 
least, nominally compatible with the right to health. 
CESCR’s General Comment 3, published in 1990, 
notes that ICESCR “neither requires nor precludes 
any particular form of government or economic 
system … provided only that it is democratic and 
that all human rights are thereby respected.”38 

In General Comment 14, published in 2000, 
CESCR echoes this economic agnosticism, explain-
ing that ICESCR places a duty on state parties to 
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fulfill the right to health through “the provision of 
a public, private or mixed health insurance system 
which is affordable for all.”39 However, in this same 
general comment, the committee also highlights 
the special risks posed by private entities involved 
in health care, noting that states’ obligation to 
protect the right to health under ICESCR requires 
that “the privatization of the health sector does not 
constitute a threat to the availability, accessibility, 
acceptability and quality of health facilities, goods 
and services.”40 

More recently, in its 2017 General Comment 
24, CESCR stresses, along similar lines, that “pri-
vatization is not per se prohibited by the Covenant,” 
but simultaneously notes that private actors in-
volved in sectors such as health should be “subject 
to strict regulations that impose on them so-called 
‘public service obligations’.”41 In the specific con-
text of health care, General Comment 24 further 
adds that “private health-care providers should be 
prohibited from denying access to affordable and 
adequate services, treatments or information.”42 

As a result, while CESCR has consistently 
reiterated an agnostic position toward private enti-
ties’ involvement in health care, it has appeared to 
grow increasingly skeptical of market mechanisms 
to deliver the right to health. For example, later in 

General Comment 24, CESCR expresses concern 
that 

goods and services that are necessary for the 
enjoyment of basic economic, social and cultural 
rights may become less affordable as a result of such 
goods and services being provided by the private 
sector, or that quality may be sacrificed for the sake 
of increasing profits.43

Other treaty bodies have similarly had to grapple 
with the role of the private sector in the realization 
of the right to health, as expressed within their 
mandates. For example, CRC’s 2013 General Com-
ment 16 on state obligations regarding the impact 
of the business sector on children’s rights, which is 
grounded in a recognition “that the business sec-
tor’s impact on children’s rights has grown in past 
decades because of factors such as … outsourcing 
and privatizing of State functions that affect the 
enjoyment of human rights,” provides a compre-
hensive framework for state parties to ensure “that 
the activities and operations of business enterprises 
do not adversely impact on children’s rights,” in-
cluding the right to health.44 

Consistent with this trend toward greater 
skepticism of market actors, in May 2023, CERD 
released the first draft of its General Recommen-

Role Private commercial actor Private societal or
noncommercial

Public

Financing For-profit insurance companies
Philanthropic corporations 

Nonprofit sickness funds 
Philanthropic foundations 

Governments

Provision For-profit hospitals, clinics, nurseries, 
pharmacies
Individual businesses 
Nonprofit providers operating under a 
market logic

Nongovernmental health care providers 
Faith-based health care providers 

Public hospitals and clinics
Public pharmacies
Public prevention departments
Public health departments 

Supplying Pharmaceutical companies
Manufacturing companies
Suppliers of medical equipment

Networks facilitating pharmaceutical 
research and development through open 
science, donations, knowledge sharing 
Nongovernmental organizations

Public pharmaceutical enterprises
Public research institutes, including 
universities
Public manufacturers 

Table 1. Typology of health care actors
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dation 37 on racial discrimination in the enjoyment 
of the right to health, which lists “privatisation and 
commercialisation” as potential causes of racial 
discrimination and includes a dedicated section 
on “private actors.”45 While subject to change, this 
draft language endorses “mandatory human rights 
due diligence regimes” and more overtly recom-
mends that

States should adopt regulation[s] ensuring that 
private business enterprises, private health-
care facilities, insurance and pharmaceutical 
companies, manufacturers of health-related goods 
and equipment and other relevant organizations 
comply with the principle of equality and non-
discrimination in the right to health.46 

It is noteworthy that the report of the Special 
Rapporteur on the right to health on “Racism and 
the Right to Health” alludes to similar concerns.47 
Similarly, in its General Comment 22 on the right 
to sexual and reproductive health, CESCR empha-
sizes that states should refrain from retrogressive 
measures, including “legal and policy changes 
that reduce oversight by States of the obligation of 
private actors to respect the right of individuals to 
access sexual and reproductive health services.”48 

This skepticism of private entities’ involve-
ment in health care has been further cemented in 
treaty bodies’ general comments and recommenda-
tions over the past two decades. Their concluding 
observations during this period, presented in the 
following sections, provide additional context about 
the drivers of this concern and evince emerging 
normative trends with respect to private health 
care actors’ position within the right to health 
framework. 

Concluding observations and the absence of 
a per se prohibition against privatization: A 
changing position?
While privatization may not be per se prohibited 
under ICESCR, concluding observations from the 

CESCR and other treaty bodies suggest that, at least 
insofar as individuals lack access to public health 
care options and depending on circumstances, pri-
vate actors may largely be ill-suited to deliver the 
goods and services essential to the right to health.

For example, in 2013, CESCR noted with 
concern that the decline in public health spending 
in Egypt had resulted in a “fragmented and in-
creasingly privatized health-care system” that had 
resulted in “a large percentage of the population, 
particularly those in vulnerable situations, being 
excluded from health insurance and deprived of 
access to health facilities, goods and services.”49 
Voicing concerns relating to economic equality, 
CESCR suggested in a 2023 concluding observa-
tion on El Salvador that the country’s shrinking 
public health care sector had increased economic 
segregation: 

Access to health services is limited owing to the lack 
of financial means allocated by the State party to 
the public sector, and by the preference for a private-
sector approach to the management, financing and 
provision of services, to the detriment of those who 
are unable to pay for such services.50

Recent concluding observations from other treaty 
bodies similarly reflect what may be a stricter scru-
tiny of private actors’ involvement in health care 
where individuals lack robust public health care. 
For example, in a 2022 concluding observation to 
Cyprus, CRC stated that it is “seriously concerned” 
about the “lack of access to public health care, in-
cluding early detection and rehabilitation, forcing 
parents to cover the costs of private healthcare ser-
vices.”51 Concerning Bahrain, CRC also emphasized 
its concern about “the increasing trends towards 
the privatization” of the health and education sec-
tors, and “the potentially negative consequences 
this may have on the enjoyment of economic, social 
and cultural rights by all children.”52 For its part, 
CEDAW noted in its 2022 concluding observation 
on Türkiye that the lack of public options for safe 



132 D E C E M B E R  2 0 2 3    V O L U M E  2 5    N U M B E R  2  

r. de falco et al. / economic inequality and the right to health, 125-139

Health and Human Rights Journal

HHr

HHR_final_logo_alone.indd   1 10/19/15   10:53 AM

Health and Human Rights Journal

HHr

HHR_final_logo_alone.indd   1 10/19/15   10:53 AM

abortion “compels many women to resort to expen-
sive private clinics or unsafe abortion.”53

Overall, the number of concluding observa-
tions including language on private actors in health 
care has grown over time, as shown in Figure 1. In 
2022, for example, there were 13 concluding obser-
vations that mention private actors in health care, 
which is more than the total number of mentions 
between 1999 and 2012. 

As shown in Figure 2, CESCR published the 
plurality of the concluding observations touching 
on private health care actors during 1999–2022, ac-
counting for 24 of the 55 identified. However, other 
treaty bodies also increased their work on private 
health care actors between 2013 and 2022. 

The concluding observations analyzed often 
refer to health care services in general, focusing 
on access to such services for the whole population 
or a specific group (e.g., women, persons with dis-
abilities, children, or migrants). Only four focus on 
mental health care specifically, and nine on sexual 
and reproductive rights. 

Concluding observations on nondiscrimination 
and equality
Of the 55 concluding observations in our sample, 
only 5 focus on vertical inequalities due to dif-
ferences in wealth or income, while 29 mention 
inequality between groups on grounds such as gen-
der, poverty, citizenship status, disability, and age. 

With regard to such vertical inequalities, 
the CRC commented in a few cases that expen-
sive private medical services might increase 
vertical inequalities among children, including 
recommending that Sri Lanka “combat ... expensive 
private medical care, with a view to ensuring that 
each child has equal access to quality public health 
care.”54 Likewise, it stated that it was “deeply con-
cerned that children do not enjoy equal access to 
quality health care owing to the high cost of health 
care ... , and in part to the domination of the health 
sector by the private sector” in the case of Leba-
non.55 In Vietnam, the CESCR expressed concern 
to the government about “the health protection 
divide in the society and … the adverse impact of 
privatization on the affordability of health care.”56 

Figure 1. Number of treaty bodies’ concluding observations mentioning private actors in health care

Source: Own elaboration on the basis of data available in Global Initiative for Economic, Social and Cultural Rights, “Compendium of United 
Nations Human Rights Treaty Bodies’ Statements on Private Actors in Healthcare,” https://gi-escr.org/en/our-work/on-the-ground/un-continues-
to-raise-concerns-on-private-actors-in-healthcare, (July 2023).
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These observations are linked to concerns regard-
ing “economic and social status” as a basis for 
discrimination, which CESCR specifies in General 
Comment 20 on nondiscrimination in economic, 
social, and cultural rights.57

Treaty bodies also discussed differences 
between public and private health sectors as prob-
lematic per se. In 2015, CRC noted with concern 
“the difference in quality between public and 
private health-care services” in Chile.58 Similarly, 
CESCR recommended that Ireland introduce “a 
common waiting list for treatment in publicly 
funded hospitals for privately and publicly insured 
patients.”59 This resonates with Gillian MacNaugh-
ton’s definition of one-to-one equality, or positive 
equality, regardless of status, which can have pos-
itive impacts on reducing economic inequalities in 
accessing health care.60

Treaty bodies’ statements addressing hori-

zontal inequality and private health care are more 
specific and frequent than those addressing vertical 
inequality. For instance, CESCR recommended 
that Croatia “carefully review the probable effects 
of its plans to privatize portions of the national 
health-care system on the most disadvantaged and 
marginalized sectors of society, including … those 
living in poverty.”61 

Concluding observations on the availability, 
accessibility, acceptability, and quality of health 
care
Treaty bodies have frequently raised concerns re-
garding the effects that private health care actors 
have on the availability, accessibility, acceptability, 
and quality of health care—a series of standards 
commonly referred to as the AAAQ framework.62 
We found that 22 out of 55 statements apply the 
AAAQ framework’s language to analyze privatiza-

Figure 2. Running total statements on private actors in health care by treaty bodies (1999–2022) 

Source: Own elaboration on the basis of data available in Global Initiative for Economic, Social and Cultural Rights, “Compendium of United 
Nations Human Rights Treaty Bodies’ Statements on Private Actors in Healthcare,” https://gi-escr.org/en/our-work/on-the-ground/un-continues-
to-raise-concerns-on-private-actors-in-healthcare, (July 2023).

0

5

10

15

20

25

1999 2001 2003 2005 2007 2009 2011 2013 2015 2017 2019 2021

Ru
nn

in
g 

to
ta

l s
ta

te
m

en
ts

CESCR

CEDAW

CRC

CRPD

CAT

CERD



134 D E C E M B E R  2 0 2 3    V O L U M E  2 5    N U M B E R  2  

r. de falco et al. / economic inequality and the right to health, 125-139

Health and Human Rights Journal

HHr

HHR_final_logo_alone.indd   1 10/19/15   10:53 AM

Health and Human Rights Journal

HHr

HHR_final_logo_alone.indd   1 10/19/15   10:53 AM

tion of health care, either as a stand-alone challenge 
or as part of a broader range of concerns.

Among these observations, a few raise an 
economic inequality dimension. CESCR, for exam-
ple, stated that “the Committee is also concerned 
that the gradual privatization of health care risks 
making it less accessible and affordable” in Poland 
and expressed concerns about “the adverse impact 
of privatization on the affordability of health care” 
in Vietnam, without referring to a specific mar-
ginalized group.63 More commonly and directly, 
treaty bodies look at how privatization impacts the 
AAAQ framework in the context of specific groups. 
For instance, CEDAW raised concerns to Cyprus 
regarding “the insufficient availability of abortion 
services in public hospitals and the high cost of 
such services in private clinics.”64

Concluding observations on monitoring and 
regulating 
Treaty bodies frequently emphasize states’ obliga-
tions to monitor and regulate private providers, 
with 21 out of 55 statements in our sample focusing 
entirely on this or otherwise including this aspect. 

The practice of these treaty bodies is in line 
with the Guiding Principles on Business and 
Human Rights, which highlight states’ duty to 
protect human rights, including states’ obligations 
to provide remedies to victims of corporate abuse 
and adopt a “legal framework requiring business 
entities to exercise human rights due diligence,” 
so as to “identify, prevent and mitigate the risks of 
violations” of the right to health.65 

In its 2008 concluding observations on India, 
for example, the CESCR recommended that the 
government “provide information on the measures 
to regulate the private health-care sector.”66 CRC, 
for its part, recommended in 2015 that Brazil “es-
tablish a systematic monitoring mechanism for 
private care institutions, with a view to ensuring 
compliance with minimum quality standards.”67 
That same year, CEDAW noted with concern the 

“insufficient monitoring of private health-care pro-
viders” in Lebanon.68 

Importantly, treaty bodies’ statements 
suggest that one way that states can monitor pri-
vatization plans is to conduct preemptive impact 
assessments.69 For example, in 2009, CESCR rec-
ommended to Tajikistan that it “ensure that any 
public-private partnership has no negative impact 
on the affordability of medical services, particular-
ly for the most disadvantaged persons.”70

Concluding observations on public budgets
In nine statements, treaty bodies address the link-
age between available resources and private actors 
in health care, also addressing whether including 
private actors in health care is an appropriate way 
to fulfill the right to health. 71 For example, in 2014, 
CESCR recommended to Lebanon that the govern-
ment “review whether the practice of contracting 
out the delivery of basic services to private actors 
constitutes an optimal use of available resourc-
es” and noted that it “finds it regrettable that the 
health budget is insufficient to provide adequate 
coverage for the entire population, thereby favoring 
the private provision of health-care services” in 
Guatemala.72 

Treaty bodies have also started to analyze the 
balance between public and private health care 
from a budget perspective. For example, CEDAW 
recommended to India that it take measures to 
“balance the roles of public and private health 
providers in order to maximize resources and the 
reach of health services.”73 However, treaty bodies 
have missed opportunities to unpack the economic 
inequality implications of such observations. A 
partial exception is when the CESCR noted that, in 
Korea, “disadvantaged and marginalized individu-
als do not have adequate access to medical services 
in privately run hospitals, which constitute 90 per 
cent of all hospitals,” and urged the state party to 
“increase expenditure for health care and to take 
all appropriate measures to ensure universal ac-
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cess to health care, at prices that are affordable to 
everyone.”74 

Recent innovations from the African 
Commission on Human and Peoples’ 
Rights

The African Commission has recently made state-
ments that both affirm a right to public health care 
services and go further than treaty bodies with 
respect to calling for more limited private actor 
involvement in health care. 

In 2019, the African Commission issued a 
resolution affirming that African states are “the 
duty bearers for the protection and fulfillment of 
economic, social and cultural rights, in particular 
the rights to health and education without dis-
crimination, for which quality public services are 
essential.”75 Building on this resolution, in 2022, 
the commission issued its General Comment 7, 
acknowledging that “many commercial actors have 
pursued profit-seeking strategies that make ser-
vices [like health care] more inaccessible to large 
segments of the population” and that “increasingly 
commercial interests in Africa are transforming 
social services into private commodities.”76 The 
commission called on states to ensure “equal and 
democratic involvement of all members of the 
community or society in their design, organization, 
governance, financing, delivery and monitoring of 
social services, in the exclusive pursuit of the public 
interest.”77 Moreover, the commission indicated 
that when “private social service providers are un-
able or unwilling to comply with standards and 
regulations,” states should require them to “cease 
their operations.”78

Conclusions and recommendations 

The commercialization of health care systems still 
does not appear to have reached its zenith. The 
right to health framework under international law 

provides a powerful tool to address the adverse 
impacts that private health care actors, especially 
commercial ones, have on economic inequality and 
access to health care. 

However, while this paper has highlighted 
several important normative developments, in-
cluding a growing skepticism of the compatibility 
and compliance of private actors with the right to 
health framework and concrete guidelines, such 
as preemptive human rights impact assessments, 
there remain significant opportunities for these 
bodies to advance, formalize, and regularize in-
equality-reducing interpretations of states’ right 
to health obligations relating to the private sector. 
Below, we specify the gaps in treaty bodies’ analyses 
and suggest some potential ways to address them. 

First, human rights institutions should use a 
more consistent typology when discussing private 
actors in health care, going beyond the binary pub-
lic-private divide. Building on previous work, this 
paper presents a potential typology that could be 
used in this context, including by paying attention 
to whether the actor is financing, providing, or sup-
plying medical goods for health care, and whether 
the actor is a commercial or noncommercial entity. 

Second, treaty bodies should examine more 
comprehensively the ways through which commer-
cial mechanisms lead to an inefficient allocation 
of resources within health systems. For example, 
they might promote over-investment in more-prof-
itable medical services, such as expensive curative 
care, to the detriment of, and underinvestment in, 
preventative and other less-profitable services that 
benefit a larger population, such as prevention, 
family medicine, and urgent care.79

Third, treaty bodies should expand their work 
on public budgets, private actors, and economic 
inequality. For instance, while the CESCR recently 
expressed concerns “about reports that referrals 
from public health-care providers to private health-
care providers increase the health-care costs borne 
by the State party” and recommended that the 
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state of Palestine “strengthen its public health-care 
system with a view to lowering expenses linked to 
referrals to private health-care providers,” it missed 
an opportunity to elaborate on the economic in-
equality implications of this predicament.80 It is 
also worth questioning why the state obligation to 
realize the right to health within the “maximum of 
its available resources” often focuses exclusively on 
financial resources instead of considering the full 
range of available or potentially available resources 
(human, financial, technological, infrastructural, 
etc.). Arguably, the resources available should also 
include those under the control of private actors 
who typically control access to a range of key in-
frastructural, human, technological, and financial 
resources at the direct expense of the availability of 
such resources in the public sector. 

Finally, treaty bodies should expand their work 
on the link between private sector involvement in 
health care and vertical inequality. Most treaty body 
recommendations to states are still concentrated on 
the traditional human rights concern of horizontal 
inequalities, including discrimination on the basis 
of poverty. Very little consideration is undertaken 
of the dynamics between public and private health 
care provision as potentially problematic from an 
economic inequality point of view. Treaty bodies 
have an opportunity to investigate the systemic im-
pacts of health care commercialization on a range of 
issues, including social solidarity; spatial and other 
inequalities; and the quality, price, and availability 
of health services and products. This could be an-
alyzed in the context of highly unequal societies to 
produce findings on the impact of different health 
systems on such inequality.81 This would assist in 
answering the central question about to what de-
gree, if at all, economic segmentation in health care 
access, often associated with commercialization, is 
consistent with international human rights law. 
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