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Reproduction as Work: Addressing a Gap in Current 
Economic Rights Discourses

lauren danielowski

Abstract 

In 2022, the global commercial surrogacy industry was valued at approximately US$14 billion. This 

paper explores the issue of surrogacy to reveal how international human rights standards and labor laws 

treat reproduction as work, building on previous scholarship analyzing similar framing at the grassroots 

level in Mexico. I argue that the failure to recognize surrogacy as labor is rooted in three lacunae: (1) 

contemporary policies and practices around surrogacy globally pay little attention to the well-being and 

rights fulfillment of surrogates themselves, particularly the economic rights of surrogates; (2) the stigma 

of surrogacy as sexualized care work results in neglect of the labor rights of surrogates in mainstream 

economic rights discourses; and (3) relevant international rights law has not yet addressed the economic 

rights of surrogates, nor has it effectively articulated the interdependent relationship between economic 

rights and reproductive rights. Lastly, I discuss where reproductive rights and economic rights overlap in 

existing human rights conventions and standards and what possibilities these offer for articulating the 

interdependence of reproductive and economic rights and for advancing the labor rights of surrogates. 
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Introduction 
“[Surrogacy], for me, this is work. I basically don’t 
see anything else in it.”1

Commercial gestational surrogacy is an arrange-
ment by which an individual agrees to become 
pregnant and give birth to a child who is not ge-
netically related to them in exchange for monetary 
compensation, including but not only compen-
sation for medical expenses.2 Surrogates may be 
recruited for hire through a number of channels; 
for example, the hiring party (typically referred 
to as the intended parent/s) can recruit surrogates 
through informal strategies, such as personal 
advertisements or online forums, or through sur-
rogacy placement agencies that match intended 
parents with surrogates and receive compensation 
from the intended parents, sometimes from a por-
tion of the surrogates’ compensation. 

Because of the various degrees of legality of 
hiring surrogates and becoming surrogates, as 
well as the stigma surrounding the practice of sur-
rogacy, surrogates are not represented in national 
or international employment data. Further, in 
economic rights discourses, surrogacy has been un-
dertheorized as a form of labor that complicates the 
process of claiming these rights. Human rights laws 
have primarily addressed the relationship between 
surrogacy and human rights from the perspective 
of intended parents and children rather than the 
rights of surrogates, and even where the rights of 
surrogates are addressed, it is negative rights (e.g., 
freedom from discrimination) rather than positive 
rights (e.g., entitlement to a living wage) that are 
addressed.3 

Surrogates are working within a rapidly 
expanding and changing reproductive tourism 
economy, which is a transnational economy that 
includes a variety of actors, such as egg donors, 
sperm donors, and private third-party agencies that 
coordinate transactions between donors, health 
care providers, and consumers.4 In particular, sur-

rogates are central in the ongoing ethical debates 
around commodifying human reproduction in the 
reproductive tourism economy; feminist scholars 
have critically examined the practice of surrogacy 
as a product and reflection of the historical sys-
temic violation and exploitation of working class 
women of color’s reproductive autonomy and eco-
nomic precarity and have raised concerns about the 
commodification of human reproduction and how 
it impacts the social construction of motherhood.5 

The Universal Declaration on Bioethics and 
Human Rights has attempted to specifically address 
concerns about the ethical treatment and rights of 
individuals within this economy. However, while 
the declaration identifies the right to informed 
consent, the right to human dignity, the protection 
of “human vulnerability,” and the right to health 
“without distinction of … economic or social con-
dition,” it does not specify the economic rights of 
workers in the reproductive tourism economy, thus 
leaving workers in this market in various states of 
vulnerability to rights violations.6 Hegemonic pow-
ers such as the United States have largely dictated 
the landscape of reproductive choice through eco-
nomic influence and coercion to advance specific 
reproductive agendas, particularly in the Global 
South, and have influenced the global devaluation 
of reproductive labor, contributing to what scholar 
Shelle Colen calls stratified reproduction—the idea 
that “physical and social reproductive tasks are ac-
complished differentially according to inequalities 
that are based on hierarchies of race, class, ethnicity, 
gender, place in the global economy, and migration 
status and are structured by social, political, and 
economic forces.”7 

Under the lens of Frances Winddance Twine’s 
work on inequities in the reproductive tourism 
economy, surrogates are engaged in a form of repro-
ductive labor and face barriers to claiming human 
rights, often because of the ambiguity of where 
and how they can make claims for rights based on 
the work they do.8 As scholar Amrita Pande notes, 
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the “commercial surrogacy regime exploits [the] 
production-reproduction duality” of surrogacy, 
meaning that surrogates are treated as “produc-
tive” workers under contracts and employed by 
surrogacy agencies and intended parents while also 
expected to engage with surrogacy as an altruistic, 
maternal endeavor.9 Given the lack of regulations 
and visibility of surrogacy as work, claims for rights 
may be most clearly made on the contracting party 
(i.e., the intended parents) or surrogacy placement 
agencies rather than the state.10 

This paper explores how human reproduction 
can be reimagined through the case of surrogacy to 
advance reproductive and economic rights under 
international human rights law. Specifically, this 
paper examines workers’ rights, such as the right to 
decent work and fair wages, the right to autonomy 
in reproductive decision-making, and the rights of 
pregnant workers (e.g., the right to maternal health 
care) as an important set of rights that explicitly il-
lustrates the relationship between reproductive and 
economic rights. The following section examines 
the existing literature on surrogacy as work and the 
influence of stigma on framings of surrogacy. The 
next section analyzes the conventions and treaties 
that link reproductive rights and economic rights 
to human reproduction as work in the case of 
surrogacy to make salient the interdependence of 
reproductive rights and economic rights. The paper 
concludes with a discussion of recommendations 
for negotiating rights in the reproductive tourism 
economy and considerations for future research. 

Grassroots movements to promote reproduc-
tive rights and justice recognize how socioeconomic 
status and structural economic conditions shape 
one’s ability to claim reproductive rights.11 As Lo-
retta Ross notes, reproductive justice is not only 
about “including poverty” in reproductive justice 
debates but also about looking critically at the social 
context “in which individuals live and make their 
personal decisions.”12 However, unlike grassroots 
reproductive justice movements, few international 

rights conventions and standards have effectively 
articulated this relationship and have failed to cap-
ture the structural underpinnings of reproductive 
injustice, particularly the violations of economic 
rights along multiple axes of inequality. 

Literature review

Existing debates on surrogacy
Using Colen’s concept of stratified reproduction, 
Twine maps the intersections between colonial-
ism, globalization, racism, and reproductive labor 
through her analysis of surrogacy, highlighting 
how “neoliberal discourse” is invested in “active, 
responsible, and positive (reproductive) actors.”13 In 
the United States, the movement for fertility regu-
lation is connected to the fight to legalize abortion 
access, the history of reproductive violence against 
enslaved Black women, and changing demographic 
shifts in women’s access to economic and edu-
cational opportunities, thus making surrogates’ 
rights a meaningful site for examining the interde-
pendence of reproductive and economic rights.14 

According to the existing literature, surro-
gates occupy a variety of economically and socially 
precarious statuses and thus face interlocking vul-
nerabilities both in the law and in social life.

There has been much debate about if and 
how surrogacy should be conceptualized as labor.15 
Marxist feminist scholarship has framed reproduc-
tive labor such as surrogacy in productive terms in 
order to account for new forms of labor that have 
emerged from the reproductive technologies econ-
omy under modern capitalism.16 Other scholars 
have examined the commodification of care and 
intimacy and the ways in which “intimate labors” 
such as surrogacy, sex work, and care work main-
tain structural economic inequalities and reflect a 
pervasive devaluation of care work and feminized 
labor.17 Others argue that the commodification of 
pregnancy impedes the broader rights fulfillment 
of women and their families and that surrogacy 
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is “reproductive exploitation.”18 Further, there is 
overlap between political communities campaign-
ing for the criminalization of abortion and for the 
criminalization of surrogacy.19 Sharmila Rudrappa 
notes that legal bans on surrogacy risk deepening 
the exploitation of surrogates and further devalu-
ing reproductive labor.20 

Ethnographic scholarship looking at the lived 
realities of surrogates has historically focused on 
India, Israel, Russia, and, increasingly, the United 
States.21 While there is overlap in how scholars in-
terrogate the notion of surrogacy as work and the 
idea of surrogacy as a challenge to “the ‘ideology 
of motherhood,’” there are distinct “repro-regional 
moral frameworks” that play a key role in shaping 
surrogacy.22 

Existing scholarship reveals how surrogates 
reject the label of motherhood. Christina Weis’s 
work reveals that surrogates in Russia employ an 
explicit labor framing of their experiences of surro-
gacy, and Elly Teman’s study of surrogates in Israel, 
while not explicitly framing surrogacy as work, 
similarly reveals a rejection of maternal status and 
notes that surrogates and intended mothers are 
placed in “unique relations with the nation-state.”23 
When the nation-state is the primary duty bearer of 
economic rights, the legal ambiguity of surrogates 
leaves their rights vulnerable to violation. Alter-
natively, Amrita Pande’s work reveals that Indian 
surrogates reject the labor framing and connect be-
ing a “good mother” with being a “good surrogate,” 
thus reinforcing a moral framing of motherhood.24

Scholars of labor rights have not fully engaged 
with the challenges of surrogacy as work because 
it is sometimes considered illegitimate feminized 
labor; Anindita Majumdar notes how the stigmati-
zation of surrogacy informs the ways in which it is 
delegitimized as labor.25 Drawing parallels between 
productive labor and reproductive labor offers an 
opportunity to assert the economic rights of surro-
gates under existing economic rights conventions.26 
Pande and Rudrappa point out how laborers are 

rendered disposable under a global capitalist 
economy, noting that the framing of surrogates as 
“wombs for rent” contributes to the framing of sur-
rogates as unskilled laborers.27 Additionally, Pande 
notes how surrogates are disciplined to become 
“good mother workers” similar to the construction 
and reinforcement of the “good worker” in tradi-
tional occupations.28

Sexualized care work and stigma
Pande’s definition of sexualized care work as “a 
new type of reproductive labor … similar to exist-
ing forms of care work but [one that] is stigmatized 
in the public imagination, among other reasons, 
because of its parallel with sex work” offers greater 
insight into the stigma around surrogacy and re-
veals the tension between the rights associated with 
sexual citizenship and economic rights for those 
engaged in reproductive labor.29 This definition 
is consistent with Sophie Lewis’s observation of a 
pervasive “whore stigma” shaping the social per-
ception of surrogates’ work in the global economy.30 
Human rights scholars have noted that barriers to 
sexual and reproductive rights have been largely 
shaped by stigma and that less stigmatized care 
work is slightly less contested within international 
standards around interdependent economic and 
reproductive rights, such as paid family leave and 
expanded social security benefits.31 

The existing literature demonstrates that 
surrogates are acutely aware of how stigma shapes 
perceptions of surrogacy: Pande observes how sur-
rogates mitigate stigmas associated with surrogacy, 
such as framing their role as surrogates through the 
lens of altruism and emphasizing the differences 
between sex work and their work as surrogates, 
and Heather Jacobson’s work similarly finds that 
US surrogates in some cases also deploy an altru-
istic framing of their role as surrogates.32 Zsuzsa 
Berend’s work shows that the altruistic framing of 
surrogacy coexists with the language of paid work 
also simultaneously deployed by surrogates to dis-
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cuss their experiences.33 

How stigma informs perceptions of surrogacy 
is largely dependent on the local context of the sur-
rogacy market. Indian surrogates in Pande’s study 
reject a framing of their participation in surrogacy 
as work, instead deploying an altruistic framing 
to minimize stigma, and Daphne Yeshua-Katz 
and Natalia Khvorostianov’s work similarly shows 
the strategies that surrogates deploy in response 
to stigmatization, such as internalizing stigma by 
self-identifying as “bad-wives” and minimizing 
the appearance of their surrogate pregnancies by 
avoiding public spaces and constructing narratives 
to “cover” their pregnancies.34 Stigma contributes 
to the “invisibilization” of surrogacy, which is 
resonant with other forms of sexualized care work 
that have been rendered invisible and thus exclud-
ed from the ability to claim economic rights under 
legal frameworks.35

Human reproduction as work

Opponents of legalizing surrogacy often invoke 
the biological relationship between the fetus and 
carrier as justification for why surrogates should 
be considered the mothers of the fetus; this ar-
gument is rooted in pronatalist constructions of 
motherhood as a condition for women’s citizenship 
in social life.36 Additionally, given the variation in  
“repro-regional frameworks,” there is varied cul-
tural resistance to framing surrogacy as work.37 

Compared to the literature on reproductive 
labor as a site for claiming economic rights, less 
work exists on the framing of human reproduction 
as work within economic rights.38 There is some 
mention of reproduction as work within material-
ist feminist movements addressing the devaluation 
of women’s reproductive labor; in Wages Against 
Housework, Silvia Federici invokes a framing of 
reproduction as work, characterizing miscarriages 
as “work accident[s].”39 Additionally, in her work on 
how activists have strategically advocated for hu-

man rights, Shareen Hertel examines how feminist 
organizers in Mexico fought against pregnancy 
discrimination in maquiladoras by arguing that 
human reproduction was ultimately reproducing 
society and thus was an essential form of labor 
requiring compensation and labor protections.40 
Framing reproductive rights as economic rights 
asserts their interdependence in advancing human 
rights and shows how both need to be fulfilled in 
order for either of them to be fully realized. Thus, 
economic rights, like all other human rights, are 
“indivisible and interdependent,” meaning that 
“one set of rights cannot be enjoyed fully without 
the other.”41 

One of the challenges of situating surroga-
cy within economic rights discourse is that the 
surrogacy market exists across “reproductive, 
productive, and virtual economies,” and, as a form 
of sexualized care work that is simultaneously 
framed as productive and reproductive labor, can-
not be neatly categorized within mainstream labor 
rights frameworks.42 Like other reproductive rights 
challenges, surrogacy is imbued with moral and 
political framings rooted in gender injustice, inten-
sifying economic stratification, and stigmas around 
reproduction and sexuality.43 Additionally, the 
legal permission of altruistic surrogacy, alongside 
restrictions and a lack of legal status for commer-
cial surrogacy, further reinforces the devaluation 
of reproductive labor and the moral “inferiority” of 
commercial surrogacy, creating additional barriers 
to legitimizing surrogates as laborers eligible to 
claim workers’ rights.44 

Despite these challenges, analyzing legal 
frameworks and treaties addressing reproductive 
rights and economic rights can offer meaningful 
insights into how and where surrogates can claim 
economic and reproductive rights. One example 
is the 2011 Convention No. 189 Concerning De-
cent Work for Domestic Workers, put forth by 
the International Labour Organization.45 Having 
an international treaty that explicitly outlines the 
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rights of domestic workers globally has given local 
movements a concrete legal and policy framework 
through which to frame local struggles for ensuring 
the economic and social rights of domestic work-
ers.46 Similarly, the strategic use of conventions such 
as the Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW) at the 
local level has been meaningful in addressing bar-
riers to claiming gender-based rights.47 These two 
instruments—Convention No. 189 and CEDAW—
which have already been strategically implemented 
at the local level, may thus provide useful templates 
for surrogates to organize and to make claims for 
economic and reproductive rights. This recommen-
dation complements Rudrappa’s call for surrogacy 
cooperatives as a meaningful reformist measure in 
addressing the rights of surrogates. The following 
section examines relevant treaties and conventions 
linking reproductive rights and economic rights 
that offer possibilities for strategic implementation 
to advance surrogates’ rights. 

International rights conventions linking 
reproductive rights and economic rights

There are several conventions and documents 
integral to analyzing the legal foundations of pro-
tections for the economic rights of surrogates and 

to locating where economic rights and reproductive 
rights intersect in international human rights stan-
dards: the International Covenant on Economic, 
Social and Cultural Rights (ICESCR), CEDAW, 
the 1994 International Conference on Population 
and Development (ICPD) Programme of Action, 
the International Labour Organization’s Maternity 
Protection Convention No. 183, and a 2018 report 
from the Special Rapporteur on the sale and ex-
ploitation of children on surrogacy (see Table 1).48 
There are limitations to looking solely at existing 
documents in international law for enshrining 
human rights. However, while limited, critical ex-
amination of existing laws and treaties regarding 
issues of reproductive rights has been important 
for fulfilling and protecting reproductive rights. 
Addressing the specific legal vulnerabilities of 
surrogates within the international human rights 
framework reveals opportunities for solidifying 
the relationship between economic rights and 
reproductive rights, particularly for those most 
vulnerable to rights violations.49 

The ICESCR offers a partial acknowledgment 
of reproductive rights as necessary for fulfilling 
economic rights. Article 12(2)(a) emphasizes chil-
dren’s health as one of four defining conditions of 
the right to health, but it fails to include specific 
provisions for the right to maternal health beyond 

ICESCR CEDAW ICPD Programme of 
Action

Special Rapporteur report 
on surrogacy

ILO Maternity Protection 
Convention No. 183

Article 7: “equal pay for 
equal work”

Article 10: “protections 
for working mothers”

Article 12(2)(a): “the 
healthy development of 
the child” 

Article 3: “to ensure the 
full development and 
advancement of women”  

Article 5: “gender 
stereotypes and 
maternity” 

2019 comment on 
the criminalization of 
surrogacy in Cambodia

Paragraph 7.3: “negative 
attitudes towards women 
and girls” 

Paragraph 73: “a properly 
regulated system of 
commercial surrogacy” 

Paragraph 78(b): “the 
rights of surrogate 
mothers”

Article 2(1): “atypical 
dependent work”  

Table 1. Overlap between economic rights and reproductive rights in international human rights standards
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“special protection” for mothers “during a reason-
able period before and after childbirth,” and it does 
not include provisions for the right to reproductive 
choice as it relates to other economic, social, and 
cultural rights included in the convention.50 Re-
garding workers’ rights and reproductive rights, 
article 10 notes that “working mothers” have a right 
to special protections such as paid leave and social 
security benefits “during a reasonable period before 
and after childbirth.”51 

The 1994 ICPD Programme of Action, re-
garded as one of the most ambitious international 
human rights documents outlining sexual and 
reproductive rights, does not establish an explicit 
connection between economic rights and the 
fulfillment of reproductive rights: article 7.3 notes 
“high risk sexual behavior,” discrimination, “neg-
ative attitudes towards women and girls,” and “the 
limited power many women and girls have over 
their sexual and reproductive lives” as explana-
tions for existing barriers to reproductive health, 
omitting any mention of how these barriers are re-
inforced by barriers to the fulfillment of economic 
rights.52 Despite both naming special protections 
with regard to the status of women and girls, nei-
ther the ICESCR nor the Programme of Action 
establish explicit connections between economic 
rights and reproductive rights. Beyond addressing 
the discrimination that surrogates may encounter, 
the Programme of Action is limited in its ability to 
account for the nuances of the reproductive tech-
nologies market. 

While CEDAW addresses the right to free-
dom from gender-based discrimination, violence, 
stereotyping, harassment, and the right to equal 
opportunities in social life, it addresses neither spe-
cific reproductive rights nor the role that fulfilling 
economic rights plays in advancing reproductive 
rights. The most explicit acknowledgment of repro-
ductive rights is found in the introduction, which 
acknowledges the “social significance of maternity” 
and reproductive labor and states that “the role of 

women in procreation should not be a basis for 
discrimination.”53 While this addresses the right to 
freedom from discrimination regarding maternal 
reproductive labor, it does not address positive 
reproductive rights, such as the right to accessible 
reproductive health care services, the right to pro-
tections against environmental reproductive health 
hazards, and the right to economic conditions that 
support one’s autonomy in family planning. 

The ILO Maternity Protection Convention 
does not address the linkage between reproductive 
rights and economic rights beyond the right to ma-
ternity leave for pregnant workers. The convention 
has language regarding the protection of mothers 
employed in formal and informal work (framed as 
“atypical dependent work”), as well as the enforce-
ment of rights such as maternity leave and the right 
to employment protection and nondiscrimination 
as it relates to pregnancy. This convention details 
the economic benefits that pregnant women are 
entitled to from the state, protections against 
discrimination in the labor market, and rights to 
freedom from their employment infringing on 
their health or their children’s health. However, the 
language regarding the reproductive rights of preg-
nant persons is vague, stating that members should 
ensure that “pregnant or breastfeeding women” are 
not forced to perform labor that jeopardizes their 
health or the health of their “child.”54 While this 
addresses the right to freedom from harmful work-
ing conditions, it does not acknowledge the myriad 
other ways in which maternal health is impacted 
by the fulfillment of positive economic rights, such 
as the right to an adequate standard of living and 
the right to fair wages. However, this language es-
tablishes that reproductive health and one’s status 
as a laborer are linked by pregnancy’s impacts on 
the body of the rights claimant, and thus raises the 
possibility for future rights laws and standards to 
consider how recognizing economic rights, like 
reproductive rights, as embodied rights may help 
establish their interdependence.55 
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The above analysis demonstrates a lack of in-
ternationally consistent standards for surrogates to 
claim reproductive and economic rights together, 
as well as a lack of systemic regulation to maintain 
ethical practices. The challenge of non-regulation is 
also seen in other sectors of the informal economy, 
such as sex work and agriculture, as well as in issues 
such as unregulated fishing.56

Surrogates as rights claimants

There has not yet been a judicial case before an 
international body adopting an approach to ad-
vancing the rights of surrogates through labor law, 
and, as a result, surrogates are unable as workers to 
claim economic rights on the state under existing 
international human rights laws and standards.57 
The aforementioned 2018 report from the Special 
Rapporteur on the sale and sexual exploitation of 
children argues that a lack of international regula-
tions for the surrogacy economy risks leaving the 
children of surrogacy arrangements vulnerable to 
rights violations, but the report does not address 
the vulnerability of surrogates’ rights.58 Most of the 
report’s recommendations regarding the regulation 
of surrogacy and concerns for the human rights 
implications focus on the perceived threats that 
surrogacy poses to the rights of children.

A case regarding the criminalization of surro-
gacy in Cambodia offers insight into how existing 
conventions could establish state obligations to 
protect and fulfill the rights of surrogates.59 Fol-
lowing the 2016 ban on commercial surrogacy in 
Cambodia, numerous surrogates in the country 
were arrested. Some women were faced with either 
a 20-year prison sentence or having to raise the 
child of the intended parents as their own, placing 
an additional financial burden on the surrogates 
who were already living in economic precarity. The 
ruling essentially favored forced parenthood. Oth-
ers who were arrested were charged with human 
trafficking. The Committee on the Elimination of 

Discrimination against Women first acknowledged 
the rights of surrogates in 2019 in response to Cam-
bodia’s law, arguing that surrogates should have 
protections against exploitation, discrimination, 
and violence.60 While the committee recognized 
surrogates’ rights to freedom from discrimination 
and violence, it did not explicitly address surro-
gates’ positive economic rights, such as their right 
to a decent standard of living, or who should be the 
duty bearer of these rights for surrogates.

Articles 3 and 5 of CEDAW may also offer a 
place to advocate for the inclusion of surrogacy in 
international labor law, because they outline state 
requirements to address gender-based stereotypes 
and create measures that “ensure full and equal 
enjoyment of social, political and economic rights 
for women.”61 This language explicitly addresses 
gender-based “stereotypical assumptions” as they 
relate to labor and thus may be useful in addressing 
the stigma of surrogacy as “indecent work” in the 
claims-making process.62 Additionally, article 11(f) 
may be an opportunity to assert the relationship 
between economic rights and reproductive rights, 
as it outlines “the right to protection of health 
and to safety in working conditions, including the 
safeguarding of the function of reproduction.”63 
Other than the 2019 comment, the Committee on 
the Elimination of Discrimination against Women 
has been largely silent on the rights of surrogates 
despite the implications for gender-based human 
rights. Additionally, the language used by the com-
mittee to address the status of surrogates speaks 
more to a framing of surrogates as “mothers” rath-
er than as workers entitled to labor rights.64 This 
is also reflected in the ICESCR, which addresses 
the rights to paid leave and social security benefits 
for “working mothers,” reinforcing the notion that 
pregnant people’s ability to claim economic rights 
is dependent on claiming maternal status.65 Yoking 
the claim-making in this way essentially excludes 
the many surrogates who do not identify as moth-
ers to the child they are gestating and surrogates 
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who, although they may consider themselves a 
mother or “mother-worker,” are not recognized 
as mothers within their specific regional human 
rights framework.66 

Further, the concept of “equal pay for equal 
work” in article 7(a) of the ICESCR is also limited; 
this article guarantees states the right to ensure “fair 
wages and equal remuneration for work of equal 
value without distinction of any kind, in particular 
women being guaranteed conditions of work not 
inferior to those enjoyed by men, with equal pay 
for equal work.”67 While this provision addresses 
the devaluation of women’s work in the productive 
economy, it fails to capture the nuances of repro-
ductive labor and of the contractual relationships 
within the reproductive tourism economy. 

Similar to the ICESCR and CEDAW, the ILO 
Maternity Protection Convention outlines the 
protection of mothers employed in both formal 
and informal work and the right to maternity 
leave and the right to employment protection and 
nondiscrimination as it relates to pregnancy but 
does not address the unique role of surrogates as 
laborers.68 According to article 2(1), the convention 
“applies to all employed women, including those in 
atypical forms of dependent work.”69 However, the 
protections outlined speak specifically to pregnant 
mothers and thus is limited in its ability to cover 
surrogates. Additionally, as article 6 states regard-
ing the “means test” for economic benefits when 
the rights claimant does not qualify under national 
laws and regulations, the lack of national legal pro-
tections leaves surrogates unable to claim rights if 
their rights as laborers are not recognized at the na-
tional level. While the convention has been ratified 
by 43 states, key commercial surrogacy hubs—such 
as the United States, India, and Ukraine—have not 
ratified it. This trend is similarly seen in conventions 
addressing the rights of migrant workers: ratifiers 
include the “sending” states from which large num-
bers of migrant laborers come, while “receiving” 

states are reluctant to ratify, leaving migrant work-
ers vulnerable to labor rights violations.70 Given 
the variation in laws concerning surrogacy among 
states, there is a need for international and national 
legal frameworks regarding the economic rights of 
surrogates.71 

Assisted reproductive technologies and the 
right to access 

The development of in vitro fertilization has 
dramatically shifted the surrogacy market by “[re-
ducing] the legal and emotional risks” of traditional 
surrogacy practices by removing the genetic rela-
tionship between the surrogate and the fetus, thus 
making surrogacy arrangements more appealing to 
intended parents.72 Reproductive technologies have 
offered more pathways to parenthood, particularly 
for same-sex couples and couples who are infertile 
and desire biological children, and, as a result, ques-
tions of access regarding reproductive technologies 
are also relevant to the intersection of reproductive 
rights and LGBTQ+ rights. Organizations such as 
Men Having Babies are advocating to increase gay 
men’s access to the surrogacy economy in an effort 
to address barriers to parenthood; however, there 
is still a centering of the needs of the “consumer” 
rather than surrogates.73 National laws restricting 
or banning commercial surrogacy have also been 
aligned with conservative agendas to restrict same-
sex couples from becoming legal parents, revealing 
concerns around who has the right to parent in the 
age of reproductive technologies, a dimension of re-
productive rights often overlooked in mainstream 
reproductive rights discourses.74 As assisted repro-
ductive technologies expand, it will become more 
urgent for states to ensure positive reproductive 
rights and positive economic rights in their national 
laws and standards, both for intended parents who 
have been historically marginalized from pathways 
to parenthood and for workers in the reproductive 
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tourism economy, and for these protections to be 
consistent with international standards given the 
transnationality of reproductive tourism. 

Conclusion

Existing international conventions and standards 
addressing reproductive rights and economic 
rights have not sufficiently adapted to the realities 
of the global reproductive technologies economy, 
leaving surrogates unable to claim both positive 
economic and reproductive rights. Additionally, 
aside from organizations such as Surrogacy360, 
few organizations have offered policy recommen-
dations or guidelines for ensuring the rights and 
ethical treatment of surrogates in surrogacy con-
tracts.75 Support for national legal protections for 
surrogates as workers may be more likely where 
there is demonstrated support for legal protections 
enshrining the rights of queer parents.76 As this 
analysis of existing rights conventions shows, the 
systemic sanctification of motherhood and the ex-
isting rights protections for pregnant people being 
tied to specific expectations of claiming mother-
hood as a status has created a substantial barrier to 
recognizing surrogates’ rights under international 
human rights conventions, reinforcing the notion 
that work associated with motherhood is an altru-
istic “labor of love” rather than remunerative labor. 
Raising awareness about the realities of surrogacy 
through more comprehensive education is one po-
tential avenue to address the stigma surrounding 
surrogacy and further the conversation around ad-
vancing economic and social rights for surrogates. 

My recommendations are as follows: first, per 
Melinda Cooper and Cathy Waldby’s work, future 
research should explore multinational trade orga-
nizations such as the World Trade Organization 
and trade agreements as potential sites for articu-
lating the economic rights of surrogates given the 
ways that property rights inform the reproductive 
technologies market.77 Similar to the work that has 

been done on the case of Cambodia, further inquiry 
into how the legal restrictions on commercial sur-
rogacy impact the fulfillment of surrogates’ rights 
should take a country- or region-specific approach 
to account for the cultural nuances of surrogacy 
markets and experiences. Additionally, echoing 
Andrea Whittaker, Trudie Gerrits, and Christina 
Weis’s recommendation, more research into under-
explored surrogacy hubs such as Ghana, Laos, and 
Kazakhstan is needed to better reflect the current 
landscape of the industry.78 

Second, in order to secure protections for re-
productive rights, more work needs to be done to 
articulate the interdependence of reproductive rights 
within the framework of economic rights in order 
to better account for reproductive labor and how it 
has been historically excluded from reproductive 
rights and economic rights discourses. Recognizing 
surrogates as claimants of workers’ rights offers an 
opportunity to expand the recognition of reproduc-
tive labor as labor within economic rights discourses 
and challenges the devaluation of work that persists 
along gendered, classed, and racialized lines. By 
drawing parallels between reproductive labor and 
productive labor and understanding surrogacy as 
work through the lens of stratified reproduction, as 
scholars such as Twine have done, existing rights 
frameworks such as ILO Convention No. 189 and 
strategic state-level implementations of this and oth-
er existing conventions may be useful in providing 
a template that surrogates can use to claim rights 
as workers and as a tool for organizing collective 
action against labor exploitation and other human 
rights violations that emerge within the practice of 
surrogacy. Ultimately, however, the fulfillment of 
one’s human rights should not be dependent upon 
participation in paid work. 
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