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Abstract

Self-managed abortion holds particular promise for revolutionizing people’s access to quality
reproductive care in Africa, where the burden of abortion-related mortality is the highest globally and
where abortion remains criminalized, in violation of various internationally and regionally recognized
human rights. Increasingly safe and effective, self-managed medication abortion is still subject to many
restrictions, including criminal laws, across the continent. Drawing on recent evidence and human
rights developments around self-managed abortion, this paper explores whether and to what extent
Africa’s regional legal framework builds a normative basis for the decriminalization of self-managed
abortion. We conclude that the region’s articulation of the rights to dignity, to freedom from cruel,
inhuman, and degrading treatment, and to nondiscrimination, among others, provides strong grounds
for decriminalization, both concerning individuals who need abortions and concerning the constellation

of actors who enable self-management.
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Introduction

Self-managed abortion is a model of abortion care
used globally in liberal and restrictive settings
alike.! The increased use of abortion medicines
(misoprostol and mifepristone) is already associ-
ated with a global reduction in abortion-related
morbidity and mortality.* This increase, coupled
with growing grassroots energy and efforts to
expand access to safe abortion generally, has the
potential to transform the landscape across Africa3

The World Health Organization (WHO)
demands that states recognize self-management
as a potentially empowering and active extension
of the health system and task-sharing approaches,
recommending self-managed abortion as an option
until the 12th week of pregnancy.* Moreover, recent
research indicates that self-managed abortion, with
accompaniment-group support and linkages to the
health care system, may be an effective and safe op-
tion for abortion beyond the first trimester.’ United
Nations treaty monitoring bodies and WHO have
urged states to remove legal and policy barriers
to abortion, which have long hindered pregnant
people’s access to abortion care.® Restrictive abor-
tion laws disproportionately harm underserved
communities that already face barriers to accessing
care and have various grave consequences for peo-
ple’s health and lives. In addition, evidence shows
that criminalization contributes to opportunity
costs, including travel costs, delayed abortion and
post-abortion care, emotional distress, financial
costs, and sexual and financial exploitation.” Such
conditions mean that more pregnant people may
turn to unsafe abortions.®

However, despite the increasing evidence and
human rights standards in this regard, there is
still work to be done to guarantee the enjoyment
of abortion rights and embrace the potential of
self-managed abortion. The African region is
home to the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Wom-
en (Maputo Protocol), an instrument that aims
to strengthen African women’s rights in general
and sexual and reproductive rights in particular,
including through improved access to safe abor-

tion services® Progress has been made in some
jurisdictions, yet in most countries on the African
continent—for example, Zimbabwe and Kenya—
abortion remains an option only under exceptional
circumstances.”

This paper examines the African regional
human rights framework in light of the recent evi-
dence and legal developments around self-managed
abortion, with a particular focus on the human
rights imperative of decriminalization. We argue
that regional human rights standards support
the decriminalization of self-managed abortion
and that specific provisions support the call to
embrace its potential in the continent. We review
the regional legal framework, draw lessons from
jurisprudence, and debate critical issues. This study
does not endeavor to study each African country
in detail but rather provides illustrative examples
from the region.

Self-managed abortion in Africa

Throughout history, people worldwide have
self-managed their abortions using different meth-
ods. However, the increased use of misoprostol and
mifepristone has transformed self-management
to no longer be associated with invasive or dan-
gerous methods. Research has shown that these
drugs, used individually or in combination, are
over 85% successful and that the risk of complica-
tions is negligible.” WHO has added these drugs
to its model list of “core” medicines, one step up
from the previous listing as “essential medicines,”
and has removed the need for close medical su-
pervision.? These drugs “ha[ve] enabled safer
self-management and self-use, centering autonomy,
privacy, and confidentiality, while also contribut-
ing to the reduction of abortion-related morbidity
and mortality globally.” Studies from the United
States show that medication abortion is safer than
many common drugs, including acetaminophen
(Tylenol) and sildenafil (Viagra), which are sold
over the counter in many countries.”* In fact, the
2020 WHO Abortion Care Guideline states that
self-managed abortion with medicines is not just a
measure of last resort but an alternative care model
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that many people find works better for them for
myriad reasons.”

Different brands of these drugs and combi
packs (containing misoprostol and mifepristone)
are already available in Africa.’® Research from
Tanzania, for example, shows that “miso is com-
mon,” pointing to the fact that the medicine is
known, accessible, in demand, and sold in phar-
macies.” These drugs cannot be accessed without
a prescription in many countries, but research
shows that they are generally available in informal
markets.”® While still subjected to unnecessary
regulatory restrictions and not fully embraced in
national essential medicines lists, these drugs—es-
pecially misoprostol—have made their way into the
continent.

Based on the experience of various regions,
particularly Latin America but also Asia and Afri-
ca, we know that abortion medicines present a real
opportunity for people to self-manage abortions
in restrictive contexts and have contributed to a
decrease in maternal mortality and morbidity, as
the possible complications are less severe than with
unsafe “traditional” methods.® One of the most
significant advantages of medication abortion for
Africa is that it is far safer than the invasive surgical
technique of dilation and curettage, which, despite
no longer being recommended, is still used in many
countries.” Furthermore, a 2017 study in South
Africa found that women sought abortions outside
the formal health system because they wanted pri-
vacy and perceived that an abortion in the formal
health system would be costly.” Increasingly, the
availability of medication abortion, which can be
managed outside of institutional health systems
or with minimal interaction, can help pregnant
people achieve a safe, private, low-cost abortion.>
Furthermore, given that self-managed abortion
has similar effects as a miscarriage, it can facilitate
access to post-abortion care from health care pro-
viders.” Besides reducing risks, using misoprostol
properly means autonomy and respect for privacy
for women.*

Like other regions, the African continent is
home to many organizations working on expand-
ing access to self-managed abortion information

and support, such as the MAMA Network.” A 2019
review of medication abortion in seven sub-Saha-
ran African countries found that laypeople can
provide accurate information about medication
for abortion when given the resources to do so. In
addition, it showed that the “innovative program-
matic interventions from the region hold immense
potential for medication abortion,” particularly in
the contexts of reducing morbidity and mortality
and improving the quality of abortion care.*
However, legal barriers remain. Law and
policy makers in Africa—and worldwide—have
imposed various legal restrictions that limit access
to abortion, including self-managed abortion. In
most countries, criminal laws directly ban self-in-
duced abortion and create vulnerability and risk for
those engaged in the practice by censoring access to
information and overregulating access to essential
medicines, violating people’s human rights.” Ex-
amples are the Malawian and Ugandan Criminal
Codes and Togo’s Public Health Law, all of which
criminalize anyone who self-manages an abortion
and anyone who advises, supports, provides, or pro-
cures an abortion.”® While safe and effective from a
public health perspective, self-managed medication
abortion is still subject to many restrictions, and
more work is needed to embrace its potential.

African human rights instruments and
standards

Within the region, various human rights instru-
ments enshrine sexual and reproductive rights.
The African regional human rights system is uni-
versal in character and distinctively African in its
scope and principles. Under the auspices of the
African Union, Africa has a “corpus” of human
rights mechanisms, laws, and norms, at the center
of which lies the African Charter on Human and
Peoples’ Rights.” This paper aims to review this ro-
bust African human rights framework and analyze
whether and to what extent it supports the decrim-
inalization of self-managed abortion.

It is important to note that many African
countries are parties to international human rights
instruments that have increasingly recognized
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the imperative of abortion decriminalization, the
elimination of barriers to abortion, and the right
to access essential medicines and information for
self-managed abortion* This paper focuses not on
these standards—which have been analyzed else-
where—but on regional human rights standards.

Decriminalization of abortion and removal of
barriers to access

Under current national laws, people who self-man-
age abortion—as well as those who provide
information, support, or accompaniment for an-
other person’s self-managed abortion—risk arrest,
police harassment, prosecution, and imprisonment.
Even when the threat of criminalization does not
yield a conviction, it can result in further stigma
around abortion, the restriction of information, the
restriction of access to essential medicines, and a
chilling effect on health care providers and these
innovations for abortion care.

The harms of criminalization and barriers
to accessing abortion are well documented.”
The denial of access to abortion services and the
criminalization of abortion jeopardize a person’s
physical and mental health and impair their au-
tonomy and agency. Furthermore, they unjustly
deny them the freedom to live with dignity and
on equal terms with other human beings, while
exposing them to various forms of violence and
oppression* Criminalization may force pro-
viders to wait until a life-threatening situation
occurs before performing an abortion under the
legal exceptions to a country’s criminal ban. In
addition, the fear of criminal prosecution can
affect health care workers, causing them to refuse
to provide abortions even in legal cases. Further-
more, evidence suggests that criminalization
does not influence a person’s abortion decisions
or prevent them from having an abortion.”

The decriminalization of abortion has been
part of the African human rights agenda for
decades. In 2007, the African Commission on
Human and Peoples’ Rights noted the lack of
harmonization of national laws with the Mapu-
to Protocol, as well as countries’ prohibition of

abortion?* In 2015, in a joint statement by United
Nations human rights experts, the Rapporteur
on the rights of women of the Inter-American
Commission on Human Rights, and the Special
Rapporteurs on the rights of women and human
rights defenders of the African Commission on
Human and Peoples’ Rights reiterated that the
criminalization of abortion constitutes discrim-
ination based on sex and noted that states have
an obligation to remove punitive measures for
women who undergo abortion and, at the very
minimum, legalize abortion in cases of sexual
assault, rape, incest, and where a continued preg-
nancy endangers the life or the mental or physical
health of the pregnant woman

In 2016, the African Commission on Hu-
man and Peoples’ Rights launched a continental
campaign for the decriminalization of abortion
in Africa’® As part of this campaign, on Septem-
ber 28, 2016, the African Commission, through
the Special Rapporteur on the Rights of Women
in Africa, called for African states to honor their
commitments under the African Charter on Hu-
man and Peoples’ Rights and the Protocol to the
African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa; the Maputo
Plan of Action; and the Campaign for the Accel-
erated Reduction of Maternal Mortality in Africa
by decriminalizing abortion in their respective
countries.”” This call is in line with existing in-
ternational and regional commitments made by
states in the region, including the 2007 Resolution
on the Health and Reproductive Rights of Wom-
en in Africa’® In 2021, the African Commission
reiterated the need for states to decriminalize
abortion®

While the Maputo Protocol demands the
decriminalization of abortion based on specif-
ic grounds—an approach that has been widely
criticized—some legal scholars have argued that
African human rights standards as a whole actu-
ally provide robust language to advocate for the
full decriminalization of abortion.*> For example,
the African Commission unequivocally notes in
its General Comment 2 that “women must not be
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subjected to criminal proceedings and should not
incur any legal sanctions for having benefited from
health services reserved to them, such as abortion
and post-abortion care.™ Moreover, a thematic
report by the African Commission on the denial
of abortion and post-abortion care as constituting
torture and other cruel, inhuman, or degrading
punishment calls on states to “amend their penal
and criminal laws to remove criminal sanctions
related to abortion, and immediately place a mora-
torium on the prosecution and detention of women
who have illegal abortions.™

Besides calling for decriminalization, the
African human rights framework calls for re-
moving barriers. For example, General Comment
2 explains that the duty to respect rights requires
state parties to refrain from hindering, directly
or indirectly, women’s rights and to “remove the
obstacles such as those arising from marital status,
age, disability as well as economic and geograph-
ic barriers faced by women who want access to
family planning/contraception and safe abortion
services.™ More specifically, the general comment
supports task-sharing approaches to reproductive
health and calls on states to “avoid all unnecessary
or irrelevant restrictions on the profile of the ser-
vice providers authorized to practice safe abortion
and the requirements of multiple signatures or
approval of committees.* The African Com-
mission notes that there are not enough trained
physicians available in many African countries
and that mid-level providers such as midwives and
other health workers should be trained to provide
safe abortion care. This obligation can be read—in
line with recent developments in human rights
standards—to include feminist networks, hotlines,
and other lay health care workers.¥ According to
WHO, women themselves have an essential role
in managing their health through self-assessment
and self-management.* Indeed, WHO recognizes
that “self-management of medication abortion is an
intervention that can take place without direct su-
pervision of a healthcare provider; in this situation,
the woman herself can be considered a healthcare
provider.

The right to liberty

Integral to the imperative of decriminalization is
the right to liberty and security of the person as
enshrined in article 6 of the African Charter. While
the African Commission has yet to hand down a
decision on the link between the right to liberty
and sexual and reproductive health, the commis-
sion noted in Amnesty International v. Sudan that
a state may not rely on its national law to limit the
enjoyment of the right to liberty if doing so will be
inconsistent with the provisions of the charter.#
Thus, one could argue that laws and policies in Af-
rican states that criminalize access to safe abortion
services are inconsistent with the letter and spirit of
the African Charter and the Maputo Protocol.

Available data from the region evince the
harms and abuses that current laws lend themselves
to. For example, in Uganda, police officers prioritize
the enforcement of abortion laws above the provi-
sion of medical treatment to women and girls who
have suffered complications or are in need of care
following an abortion, and in Kenya, health care
personnel are being prosecuted for murder with
“malice aforethought” for providing post-abortion
emergency care.*

Further, and according to the African Com-
mission’s General Comment 2, states must take
measures to prevent third parties from interfer-
ing with the enjoyment of women’s sexual and
reproductive rights, which can be understood as
respecting women’s decisions and their privacy.
The obligation entails the formulation of standards
and guidelines containing the precision that the
consent and involvement of third parties, including
but not limited to parents, guardians, spouses, and
partners, is not required when adult women and
adolescent girls want to access contraception or
safe abortion services’° This arguably accommo-
dates the right of pregnant people to self-managed
abortion and provides normative grounds for the
eradication of all barriers to access, including un-
necessarily medicalizing models and burdensome
requirements.

The right to dignity

Many scholars argue that abortion criminalization
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constitutes a profound violation of respect for hu-
man dignity, which is fundamental to realizing all
human rights>* Article 4 of the Maputo Protocol
states that “every woman shall be entitled to respect
for her life and the integrity and security of her per-
son. All forms of exploitation, cruel, inhuman, or
degrading punishment and treatment shall be pro-
hibited.”> Furthermore, article 3 states that “every
woman shall have the right to dignity inherent in a
human being and the recognition and protection of
her human and legal rights” and that “States shall
adopt and implement appropriate measures to pro-
hibit any exploitation or degradation of women.”™
The African Commission recognizes that the right
to dignity includes the freedom to make personal
decisions without interference from state or non-
state actors. Moreover, General Comment 2 makes
this connection explicit, asserting that the right to
dignity is directly connected to women’s right to
make personal decisions about their sexual and
reproductive lives.>* While elaboration is needed to
further explore the connection between abortion
and dignity, we argue that these standards recog-
nize African women’s and pregnant people’s right
to self-manage their abortions.

Further, the right to dignity necessitates a le-
gal and policy environment centered on the needs
and rights of people who need abortion services,
including self-managed abortion. The general ap-
proach to decriminalization has been that of partial
decriminalization, with burdensome requirements
for accessing abortion services. This approach,
while a step forward, ignores the too-common
mistreatment and abuse of abortion seekers within
formal health care systems, where providers may
believe they have a moral, if not legal, right to ac-
cuse, judge, and condemn. While many clinicians
work hard to provide quality, comprehensive
reproductive health care, there are also multiple
accounts of stigma, harassment, and violence with-
in institutional systems of medical practice, which
can be rigid, conservative, and slow to change
Differently, a model of care that centers the needs
of service users can be a source of reprieve from the
indignities of formal settings and experiences of
shame and powerlessness.>

The right to nondiscrimination

Abortion services are needed by women and
other pregnant people to exercise their right to
autonomy and to live a dignified life. However, the
criminalization of abortion tends to perpetuate the
historical marginalization of a group of people and
undermine their right to equality and nondiscrim-
ination. The suffering and deaths resulting from
restrictive abortion laws demonstrate the discrim-
ination that women face. Such harms are not only
preventable but also disproportionately inflicted on
vulnerable groups of women.”

Concerning nondiscrimination, articles 2 and
3 of the African Charter speak to the entitlement
of every individual to the equal enjoyment of the
rights and freedoms recognized and guaranteed in
the charter without discrimination based on sex,
among other things, and that everyone is equal be-
fore the law and is entitled to equal protection of the
law. Furthermore, General Comment 2 explicitly
recognizes that laws, policies, procedures, practic-
es, and sociocultural attitudes and standards that
impede access to sexual and reproductive rights
violate the right to nondiscrimination In a joint
statement with international experts, the Special
Rapporteurs on the rights of women and human
rights defenders of the African Commission on
Human and Peoples’ Rights argue that “the crimi-
nalization of or other failures to provide services
that only women require, such as abortion and
emergency contraception, constitute discrim-
ination based on sex, and is impermissible.”™®
Legal scholar Charles Ngwena has argued that
the Maputo Protocol’s provision on abortion offers
an opportunity to achieve substantive equality for
women in that it empowers women to exercise their
right to sexual and reproductive autonomy.*

Furthermore, the African Commission,
through a statement issued by the Special Rap-
porteurs on the rights of women in Africa and on
freedom of expression and access to information
in Africa, strongly supports the decision of the
High Court in Kenya that found the withdraw-
al by the director of medical services of the 2012
Standards and Guidelines for Reducing Morbidity
and Mortality from Unsafe Abortion in Kenya to
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be unconstitutional.® The statement applauds this
decision, which holds that withdrawing these two
instruments (which promoted women’s sexual and
reproductive health and rights) was prejudicial to
women and violated their rights to health, to non-
discrimination, to information, and to benefit from
scientific progress, as well as their consumer rights.
Furthermore, the African Commission notes that
this decision aligns with article 14(2)(c) of the Ma-
puto Protocol and the Guidelines on Combating
Sexual Violence and Its Consequences in Africa.®
Moreover, the thematic report on the denial of
abortion and post-abortion care as constituting
torture unequivocally states that “the suffering and
deaths resulting from restrictive abortion laws are
a clear manifestation of the discrimination which
women face. They are not only preventable but
they are disproportionately inflicted on vulnerable
groups of women.”?

Paragraph 32 of General Comment 2 explains
that “the right to be free from discrimination
also means that women must not be subjected to
criminal proceedings and should not incur any
legal sanctions for having benefitted from health
services that are reserved to them such as abortion
and post-abortion care.™* This paragraph builds
on the call for decriminalization discussed above
and follows the international standards set by the
United Nations Committee on the Elimination of
Discrimination against Women that regard the
provision of reproductive health services as essen-
tial to women’s equality and which note that “it is
discriminatory for a State Party to refuse to provide
legally for the performance of certain reproductive
health services for women.™ Additionally, General
Comment 2 explains that “the right to health care
without discrimination requires State parties to re-
move impediments to the health services reserved
for women, including ideology or belief-based
barriers.”

Regarding the right to nondiscrimination in
the context of abortion, the African Commission
has noted that “the obligation to promote obliges
State parties to create the legal, economic and so-
cial conditions that enable women to exercise their
sexual and reproductive rights with regard to fam-

ily planning/contraception and safe abortion,”
thereby showcasing the inextricable connection
between sexual and reproductive rights and the
right to equality and nondiscrimination.”

The right to freedom from torture and other
cruel, inhuman, or degrading treatment

An African Commission report notes further that
despite states’ commitments to human rights,
women continue to be subjected to torture due to
restrictive abortion laws, stigma, and violations of
medical confidentiality in health care settings.®®
These violations cause tremendous pain and suf-
fering, can have long-lasting consequences for
individuals’” health and lives, and may constitute
torture and other ill-treatment.*

Article 5 of the African Charter guarantees
the right to human dignity and freedom from
torture and other cruel, inhuman, or degrading
treatment, which is a non-derogable right. The
Committee for the Prevention of Torture in Africa,
which has the mandate to develop this right, has
considered the link between abortion and tor-
ture in its 2017 inter-session activity report. This
report acknowledges that the denial of women’s
sexual and reproductive health rights, including
to abortion and post-abortion care, can amount to
torture and a violation of article 5 of the African
Charter”° Additionally, the African Commission,
in its General Comment 4 on the right to redress
for victims of torture and other cruel, inhuman, or
degrading punishment or treatment, acknowledges
that gender-based violence or the state’s failure to
respond to such violence may amount to torture
or ill-treatment and that the denial of reproductive
rights, including forced or coerced pregnancy and
abortion, can constitute torture and other ill-treat-
ment” In addition, General Comment 2 requires
states to ensure that women are not treated in an
inhuman, cruel, or degrading manner when they
are seeking safe abortion and notes that “being
forced to carry the pregnancy to term in cases
where a foetus has a fatal anomaly would constitute
cruel and inhuman treatment.””

While the African Commission has not clari-
fied the scope or content of this provision of article
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5, it has noted that states must ensure that women
are not treated inhumanly, cruelly, or degradingly
while seeking sexual and reproductive health ser-
vices, addressing the detention of pregnant women
in health facilities”

Moreover, the Johannesburg Declaration and
Plan of Action on the Prevention and Criminaliza-
tion of Torture in Africa requires state parties to
ensure that national legal frameworks and practices
align with international obligations, including by
enacting comprehensive legislation to prohibit and
prevent torture.* The African Commission’s Robben
Island Guidelines for the prohibition and prevention
of torture require states to “pay particular attention
to the prohibition and prevention of gender-relat-
ed forms of torture and ill-treatment.” Training,
education, and empowerment on human rights are
also critical features of these guidelines’® Perhaps
the most crucial part with regard to abortion is the
protection of victims of torture. The guidelines en-
courage states to protect victims and their families
from violence, intimidation, and reprisal that may
arise under a report or investigation. Moreover, they
place a duty on the state to offer reparation to vic-
tims of torture, regardless of whether the perpetrator
is convicted.””

The African Commission also recognizes
that “being forced to carry the pregnancy to term
in cases where a fetus has a fatal anomaly would
constitute cruel and inhuman treatment.””

In Huri-Laws v. Nigeria, the commission
reasoned that “the prohibition of torture, cruel,
inhuman or degrading treatment or punishment is
to be interpreted as widely as possible to encompass
the widest possible array of physical and mental
abuses.””® This sentiment was reiterated in Media
Rights Agenda v. Nigeria, which held that article 5
of the African Charter must be “interpreted so as
to extend to the widest possible protection against
abuses, whether physical or mental.” According
to the decision in Institute for Human Rights and
Development in Africa v. Angola, this includes a
“lack of access to medicine or medical care.” It can
be argued that the lack of access to medicines and
medical care, which extends to the broadest pos-
sible protection against abuses, would necessarily

include the lack of access to abortion medicine and
post-abortion care.

Abortion activists as human rights defenders

Self-managed abortion, rather than a solely in-
dividual act, entails a constellation of actors
who shape and influence abortion trajectories at
different points along a person’s journey. These
actors, functioning locally, nationally, and trans-
nationally, enable self-managed abortion access
and provide different types of support.’* A recent
study documenting abortion activism in Central,
East, and West Africa concludes that increased
engagement of activists in the dissemination of
medication abortion information “has enormous
potential to improve access to safe abortion, and
to change attitudes toward sexual and reproduc-
tive health.” Indeed, activists face a health crisis
created by stigma and criminalization and respond
with community-level direct action that brings
professionally controlled knowledge and technolo-
gy into lay use.®* The critical role of these activists
has already been recognized in the continent, and
research shows that legislative reform for women
is significantly less likely to occur without action
by domestic women’s coalitions and activists. In
addition, evidence indicates that attacks on women
human rights defenders, shrinking civic space, and
scrutiny of women’s organizations further hinder
efforts.® As the opposition to abortion rights rises,
people who have abortions, abortion providers, and
activists become targets for arrest, prosecution, and
incarceration.

In her 2011 report to the United Nations Hu-
man Rights Council, the Special Rapporteur on the
situation of human rights defenders calls attention
to the work of sexual and reproductive rights de-
fenders. This group includes several individuals
who might not initially be recognized as falling un-
der the umbrella of “human rights defenders,” such
as LGBT activists; reproductive health care workers
who provide access to contraception and abortion;
and those providing access to HIV information,
prevention services, and treatment.®

The Special Rapporteur’s recent explicit ac-
knowledgment of sexual and reproductive rights
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defenders reflects the understanding that women’s
rights, sexual rights, and reproductive rights are
central human rights issues and that individuals
working to realize these rights face unique threats
as human rights defenders. Recognition of sexual
and reproductive health providers as human rights
defenders also reflects their crucial role in ensuring
the right to health and allowing people to realize
their reproductive and sexual autonomy.*”

A 2015 statement issued by the Special Rap-
porteurs on the rights of women and human rights
defenders of the African Commission on Human
and Peoples’ Rights recognizes the role of human
rights defenders in issues related to abortion. It
notes that “women human rights defenders should
receive protection against gender-specific threats
and violence they may face due to their work
on sexual and reproductive health and rights
and their challenging of deep-seated patriarchal
structures and societal gender norms.”*

Furthermore, during its 41st Ordinary Session
in 2007, the African Commission expressed con-
cern regarding the situation faced by human rights
defenders within the state parties, urging them

to take all the necessary measures to ensure the
protection of all human rights defenders and
ensure that they have an environment which allows
them to carry out their activities safely, without
suffering any acts of violence, threats, reprisals,
discrimination, pressure and any arbitrary acts by
State or non-State actors as a result of their human
rights activities.

The commission also urged state parties to take
specific measures to ensure the physical and moral
integrity of human rights defenders, to enable the
latter to fully play their role in the promotion and
protection of human rights.

In recent years, the African Commission has
continued to appeal for the protection of human
rights defenders, especially women human rights
defenders, recalling state parties’ responsibility to
ensure their safety and protection. In 2014, it called
on states “to ensure that human rights defenders
work in an enabling environment that is free of stig-
ma, reprisals or criminal prosecution as a result of

their human rights protection activities, including
the rights of sexual minorities.”™ In 2016, it urged
states “to release arbitrarily detained human rights
defenders and put an end to all forms of harassment
and other acts of intimidation against human rights
defenders including individuals or groups of indi-
viduals who cooperate with or bring matters before
African human rights mechanisms.™ In 2017, with
regard to human rights defenders promoting access
to sexual and reproductive health and rights, the
African Commission urged all state parties to

adopt specific legislative measures to recognize the
status of human rights defenders, and protect their
rights and the rights of their colleagues and family
members, including women human rights defenders
and those working on issues such as extractive
industries, health and HIV/AIDS, reproductive
health, sexual orientation and gender identity,
promotion of peace and democracy, fight against
terrorism, and respect for human rights.**

The recognition of abortion activists as human
rights defenders is based on the crucial role that
they play in promoting access to abortion, sup-
porting law reform efforts, and promoting and
defending human rights in general, coupled with
the vital role that these activists play in supporting
safe self-managed abortion trajectories.”> Without
these activists, abortion in general (and self-man-
aged abortion in particular) would likely involve
significantly higher levels of risk, be harder to ac-
cess, and force people to resort to unsafe methods.

Conclusion

When it was signed in 2003, the Maputo Protocol
made the African continent a pioneer in enshrining
abortion rights. Since then, a series of robust hu-
man rights standards have been developed that can
ground practical, policy, and legal developments to
embrace the potential of self-managed abortion.
Increasing evidence from the region con-
firms that self-managed abortion is a process that
people can and should be able to use legally, safely,
with community support, and without medical
supervision.®* Recent developments from different
jurisdictions worldwide and on the African con-
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tinent show that burdensome requirements for
access are unnecessary and that simpler and less
medicalized models are desirable and possible.s

Furthermore, as our research indicates, there is
ample evidence and support from African regional
human rights standards to ground progress toward
a favorable legal environment for self-managed
abortion. First, strongly grounded in the rights to
dignity, to freedom from cruel, inhuman, and de-
grading treatment, and to nondiscrimination, the
decriminalization imperative emerges clearly from
our findings. The use of the most onerous, intru-
sive, and punitive state powers to regulate matters
of abortion runs contrary to the standards that
exist at the regional level. Abortion should not be
criminalized, and neither the person self-managing
the abortion nor those who support them should
be subjected to criminal law. The leading expert
institution on international global health, WHO,
also advises the full decriminalization of abortion,
including “self-management.” The decriminal-
ization imperative involves, at the very least, three
prongs: (1) the decriminalization of (self-managed)
abortion; (2) the recognition of abortion activists as
human rights defenders and, consequently, the de-
criminalization of the constellation of actors who
enable safer abortion trajectories; and (3) the repeal
of all criminal provisions related to the dissemina-
tion of scientific information about abortion and
those connected to regulatory restrictions to access
to abortion medicines.

Second, arguments for the decriminalization
of abortion show us the human rights that should
be at the center of any advances in this regard. The
obligations of states not only require full decrim-
inalization but also entail creating the conditions
in which people can safely self-manage their abor-
tions. This includes ensuring access to accurate
information and resources, such as medicines and
medical equipment. It also involves providing com-
munity support and removing any unnecessary
barriers to accessing abortion care.

Efforts to embrace the potential of self-man-
aged abortion should also happen in connection
with strengthened efforts to make facility-based
abortion care accessible. While self-managed abor-

tion provides an alternative model for abortion
access, it is also crucial that pregnant people decide
where, how, and with what support their abortion
takes place, thereby enjoying the array of options to
care and methods they need and deserve.””

Notably, the African Commission has high-
lighted that it is “more than willing to accept legal
arguments with the support of appropriate and
relevant international and regional human rights
standards based on the principle of universality
as per the Vienna Declaration and Programme of
Action of 1993.% In this way, international law on
women’s right to equality and nondiscrimination—
such as the Convention on the Elimination of All
Forms of Discrimination against Women and the
International Covenant on Economic, Social and
Cultural Rights—can be used to argue for sexual
and reproductive rights, including, for example, the
right to access essential medicines for abortion, in
line with WHO guidelines. This opens the door for
further developments at the regional level that draw
on the evolution of scientific evidence, guidelines,
and human rights standards.

While much work is needed to elaborate on
the standards set by the instruments discussed
above, for now it is clear that they set a robust
normative foundation for self-managed abortion,
access to a comprehensive range of medicines and
scientific innovations, and repeal of discriminatory
laws, including unnecessary regulatory barriers.
Abortion in Africa should not be a matter of crim-
inal law; people who access abortions and people
who support and accompany them should not fear
harassment, stigma, or criminalization.
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