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Abstract

This article adopts a human rights lens to consider Australian law and practice regarding elective 

abortion. As such, it considers Australian laws within the context of the right to equality, right 

to privacy, right to health, and right to life. After setting out the human rights framework 

and noting the connected nature of many of the rights (and their corresponding violations), 

the article shifts its focus to analyzing Australian law and practice within the framework of 

these rights. It considers the importance of decriminalizing abortion and regulating it as a 

standard medical procedure. It discusses the need to remove legal and practical restrictions 

on access to abortion, including financial obstacles and anti-abortion protestors. Further, it 

comments on the importance of facilitating access; for example, by keeping accurate health 

data, securing continuity of health care, increasing the availability of medical abortion, and 

ensuring appropriate care is provided to the most marginalized and vulnerable women. 
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Introduction: Human rights and a “fair go”

In Australian vernacular, a “fair go” is about equality 
and non-discrimination, and is part of the Australian 
ethos. Australia is signatory to many international 
conventions that embody the concept of giving ev-
eryone a “fair go.” We argue that Australian women 
do not receive a “fair go” regarding elective abortion.    
 International human rights law does not rec-
ognize a stand-alone right to abortion. However, the 
right to terminate a pregnancy falls within many 
recognized human rights; for example, depending 
on the circumstances, restrictions on abortion may 
be viewed as violating the: right to life; right to 
health; right to privacy/autonomy; right to equality/
freedom from discrimination; and right to be free 
from torture or cruel, inhuman, or degrading treat-
ment or punishment.1 The relationship between 
unsafe abortion and maternal mortality underpins 
the argument that restrictions on abortion violate 
the right to life.2 We argue that a woman’s right 
to decide matters relating to her own body (such 
as the right to elective abortion) form an integral 
part of the right to: privacy, autonomy, liberty, and 
physical integrity, as well as the right to decide the 
number and spacing of one’s children.3 The view 
that laws restricting abortion services violate a 
woman’s right to be free from gender-based dis-
crimination is often based on the assessment that 
laws restricting access to abortion are informed 
by discriminatory assumptions about women and 
that the effect of such laws is to further entrench 
women’s unequal status in society.4 In addition, the 
argument that restrictions on abortion constitute 
torture or cruel, inhuman, or degrading treatment is 
based on the suffering that some women may expe-
rience if they are denied access to abortion services 
or access unsafe abortion services.5 Many of these 
arguments are interrelated. Accordingly, while the 
international human rights law relating to abortion 
is not clear-cut, it recognizes, at least in certain 
circumstances, the importance of decriminalizing 
abortion as well as the need to both remove barriers 
to the accessibility of abortion and to ensure that 

access is provided.6 Further, it should be noted that 
Australia has ratified the majority of internation-
al human rights treaties, thereby binding itself to 
their terms under international law (though not 
necessarily incorporating them into domestic law). 
 In Australia, elective abortion is regulated at 
the state and territory levels, though it should be 
noted that certain issues, such as Medicare fund-
ing for abortion and the inclusion of mifepristone 
and misoprostol on the Pharmaceutical Benefits 
Scheme, are regulated at the federal level.7 The 
Australian government subsidizes many medicines 
to make them affordable to citizens through the 
Pharmaceutical Benefits Scheme (PBS) and this 
scheme is used by both private and public patients. 
One of the consequences of abortion being regulat-
ed predominantly at the local state level is that the 
following issues, which are engaged by the human 
rights norms discussed above, are addressed differ-
ently between the jurisdictions: 

• decriminalization of abortion;

• removal of barriers to the accessibility of abor-
tion, including “safe access zones” around clinics 
and the obligation on doctors to refer; and

• impediments to access, such as access for mar-
ginalized women, availability of medical (as 
opposed to surgical) abortion, prescribed set-
tings where abortions may occur, and consent 
requirements.

These issues are discussed and related to the follow-
ing four rights which they engage most relevantly 
within the Australian landscape: right to equality, 
right to privacy, right to health, and right to life. It 
should be noted that many issues may fall within 
several categories. For example, safe access zones 
protect women’s right to health, right to privacy, and 
possibly their right to equality. Therefore, while this 
article discusses the different issues in the context of 
(what the authors view as) the most “relevant” right, 
other human rights may also be applicable. 
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Right to equality and to be free from 
discrimination

Regulating abortion as a standard medical 
procedure
In Australia, a number of jurisdictions have de-
criminalized abortion.  The most recent reform 
occurred on March 21, 2017, when the Northern 
Territory Parliament voted to repeal Section 11 of 
the Medical Services Act 1982 and replace it with 
the Termination of Pregnancy Law Reform Bill 
2017, a more progressive piece of legislation.8 When 
this law comes into force, abortion will be decrim-
inalized up to 23 weeks’ gestation. Abortion was 
decriminalized in the Australian Capital Territory 
in 2002, Victoria in 2008, and Tasmania in 2013.9 
Abortion remains a crime in South Australia, New 
South Wales, and Queensland.10 Where abortion has 
been decriminalized, it may nevertheless be subject 
to certain requirements, such as temporal require-
ments, but breaches of such temporal requirements 
do not carry the risk of criminal sanction. Western 
Australia is an anomaly in that elective abortion 
remains a crime technically but is available le-
gally on request up to 20 weeks’ gestation.11 Thus 
in Northern Territory, Victoria, Tasmania, and 
Western Australia, abortion is legally available up 
to a certain stage of gestation without the need for 
a specific justification. Only the Australian Capi-
tal Territory does not prescribe such a temporal 
limitation on the legal availability of abortion ser-
vices. This is significant for a number of reasons.  
 First, it means that only the Australian 
Capital Territory regulates abortion in the same 
way as any other medical procedure. All other 
jurisdictions, even those that have decriminalized 
abortion, nevertheless treat it differently to other 
medical procedures, where the requirements are 
a patient’s informed consent and the clinicians’ 
professional willingness. Accordingly, aside from 
the Australian Capital Territory, even in those 
jurisdictions where abortion has been decriminal-
ized there remains a discriminatory component to 
the regulation which is inherent in the reality that 

elective abortion is deemed to be different from 
other medical procedures. This also reinforces 
the stigma attached to abortion (and the negative 
health sequelae that may flow from such stigmati-
zation).12 Differential regulation between an aspect 
of health care needed only by women and all other 
forms of health care, and its related stigmatization, 
is itself a form of discrimination against women.  
 Secondly, the fact that only the Australian 
Capital Territory does not prescribe a temporal 
limitation on the legal availability of abortion ser-
vices without the need for a specific justification 
is also significant because such regulation means 
that there is no need for a “health exception.” In 
all Australian jurisdictions, elective abortion is 
available where the pregnancy poses a risk to the 
physical or mental health of the woman, though the 
permissibility of abortion in broader circumstances 
varies between jurisdictions. From one perspective, 
the availability of elective abortion where contin-
uation of the pregnancy is deemed harmful to the 
woman’s health is positive for women, as it provides 
an avenue for access to legal abortion where it may 
otherwise be a crime. Such a position is, however, 
problematic in that it empowers doctors to deter-
mine whether a woman should be permitted to 
terminate her pregnancy thereby, enabling doctors 
to become the gatekeepers to legal abortion and 
concomitantly rendering women vulnerable to 
doctors who hold beliefs that demonize abortion. 
This conflicts with general medical practice where 
the ultimate decision maker is the patient, not the 
doctor. Such a discriminatory approach deprives 
women of their agency and autonomy and con-
structs them as incapable of making important 
and rational decisions.13 This is particularly the 
case given that in most circumstances doctors rely 
on the mental health exception to enable their pa-
tients to access abortion services, which may lead 
to women being required to engage in unnecessary 
counselling from psychologists or referrals to psy-
chiatrists.14 Australian doctors are aware of this 
antiquated and non-evidence-based practice and 
note the complex decision-making processes that 
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doctors go through when deciding whether women 
are eligible for a lawful termination.15 The manu-
facturing of existing or potential mental distress in 
order to stay within the limits of the law is common-
place for doctors in Queensland and New South 
Wales and means that they practice defensively 
in order to avoid prosecution from vague laws.16  
 Furthermore, there are very few instances 
where two doctors are required by law to make 
medical decisions; the only other area of health 
with this requirement is when the patient is men-
tally incompetent. Two doctors are required by law 
to certify mentally ill or mentally impaired patients 
and detain, restrain, or administer treatments. In 
the same vein, in the context of abortion the au-
thorization of two medical practitioners is required 
in certain circumstances in Victoria, South Aus-
tralia, West Australia, the Northern Territory and 
Tasmania.17 These laws are inconsistent throughout 
the country and out of step with contemporary 
health care, and the established laws and proce-
dures of consent that exist in Australia in relation 
to other aspects of health care. Once again, this 
phenomena of treating abortion differently to other 
forms of health care is inherently discriminatory.   
 Another area where elective abortion is treated 
differentially from other types of medical proce-
dures is the need for hyper-observation. By this we 
mean that the patient is regarded as unreliable or 
incompetent in some respect. Generally, patients 
are prescribed medications and given the autonomy 
to take them at will; the health practitioner rarely 
stands over to observe. In early medical abortion 
up to nine weeks, the initial Royal Australian and 
New Zealand College of Obstetricians and Gynae-
cologist (RANZCO&G) guidelines for 2012 to 2015 
included the recommendation to directly observe 
the patient take mifepristone and misoprostol.18 
This required the woman to make several visits 
to the doctor’s practice with the associated incon-
venience, increased cost, and risk of miscarriage 
during travel. The current RANZCO&G guidelines 
have removed the requirement that misoprostol 
be administered in the presence of the doctor as it 
had no evidence base but remain silent on whether 
mifepristone should be administered with a doctor 

watching.19 With the requirements in some juris-
dictions that abortion procedures occur only in a 
special facility hospital setting, this has led to con-
fusion about the timing and location of treatments. 
For example, women have been required to travel 
to specific locations at specific times to be observed 
swallowing the medication(s). Misoprostol and 
mifepristone are not toxic substances to adults and 
are not dangerous or addictive medications that 
require a doctor to observe ingestion.20 There are 
very few occasions where Australian patients are 
not entrusted to manage their own medications 
responsibly; these include pediatric patients, and 
patients who are mentally unwell, intellectually 
impaired, or addicted to drugs. There is no re-
corded case in Australia of a woman misusing 
her abortion medications that would suggest a 
need for hyper-observation. The requirement that 
abortions be carried out in an approved medical 
facility is one which was presumably intended to 
protect women undergoing surgical abortions, 
but is outdated and potentially harmful in the 
context of the availability of medical abortion.  
 The above discussion provides numerous 
examples of the differential treatment that the law 
accords to abortion as against other forms of med-
ical treatment. Given that abortion is an aspect of 
health care required only by women, such differen-
tial treatment constitutes a form of discrimination 
against women. Only when abortion is regulated as 
a standard medical procedure will women achieve 
true equality in the context of access to health care. 

Financial obstacles to health care
Each year in Australia, there are an estimated 85, 
000 abortions for a population of 23 million peo-
ple or, put another way, an abortion rate of 19 per 
1000 women; these numbers are declining slowly.21 
The 1970s saw significant social change and the 
implementation of safe, hygienic abortion proce-
dures through the provision of universal health 
insurance (formerly Medibank and now Medicare) 
for the clinical cost of abortion services. However, 
the supply of public health clinics does not meet de-
mand for elective abortions, which is met by private 
clinics charging fees well above that of the univer-
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sal insurance rebate. Therefore, abortion services 
in Australia are provided by both the public and 
private health systems. In South Australia and the 
Northern Territory, the public health system pro-
vides the majority of elective abortions but these 
jurisdictions account for only a small percentage of 
the Australian population. Most abortions in Aus-
tralia are performed in the private sector for profit 
with patients still paying above private insurance 
fees; with prices ranging from A$4400 to A$800 
for a first-trimester termination and significantly 
more with later gestation.22 This means that despite 
Medicare rebates and private insurance rebates 
women are left to cover the gap in health fees which 
may be hundreds of dollars. Consequently, there is 
a gradient of socio-economic access to reproductive 
health services that is inequitable and thus breaches 
the right to equality (as well as the right to health).23 
The price of a combined packet of mifepristone 
and misoprostol obtained through the Pharma-
ceutical Benefits Scheme is currently A$38, but the 
fees charged by health providers often range from 
A$250 to A$580.24 These fees may be for screening 
tests, analgesics, anti-emetics, and information 
and counselling, which are time consuming. Thus, 
cost may pose a barrier to access, particularly for 
the most vulnerable women, thereby calling into 
question the extent to which abortion services are 
equally available to all Australian women.

Right to privacy

In Australia, jurisdictions have begun to recognize 
the importance of protecting the privacy of women 
seeking to enter clinics and of safeguarding them 
from harassment and intimidation. Accordingly, 
since 2013, Tasmania, the Australian Capital Ter-
ritory and Victoria have introduced legislation 
providing for safe access zones around clinics pro-
viding reproductive health services.25 The newest 
Northern Territory Termination of Pregnancy Bill 
(2017) includes similar provisions.26

Drawing on Victoria’s 2008 abortion law re-
form efforts, Tasmania in 2013 also decriminalized 
abortion and became the first Australian jurisdic-
tion to introduce safe access zones. The Tasmanian 

legislation prohibits protesters from harassing 
patients within 150 meters of a clinic providing 
abortion services. The Australian Capital Territory, 
as the next Australian jurisdiction to take up this 
mantle, passed legislation in 2015 which, accord-
ing to the explanatory statement, aims to ensure 
that “women can access the health facilities in 
privacy, and free from intimidating conduct.”27 
Thus the desirability of protecting the privacy 
of patients entering and leaving these clinics was 
at the forefront of Parliament’s intent in passing 
this legislation. Shortly thereafter, in November 
2015, Victoria also passed legislation establishing 
“safe access zones” of 150 meters around a clinic 
at which abortion services are provided, in order 
to “protect the safety and wellbeing and respect 
the privacy and dignity of” people accessing those 
services as well as employees and others who enter 
the premises.28 Once again, the need to safeguard 
women’s privacy was an explicit motivation for the 
passage of this type of legislation. Most recently, 
in March 2017, the Northern Territory Parliament 
also established safe access zones of 150 meters. 
 The Fertility Control Clinic in East Melbourne, 
Victoria, provides a useful example of why the in-
troduction of safe access zones in some jurisdictions 
constitutes an important step in protecting the pri-
vacy of women seeking to terminate a pregnancy. 
The Fertility Control Clinic was established in 1973 
by Dr. Bertram Wainer, a doctor and advocate of 
the decriminalization of abortion. It provides a 
range of reproductive health services, including 
contraception, pap smears, sexually transmitted 
infection testing, treatment of miscarriages and 
abortion (medical and surgical). Once it became 
apparent that women could have an abortion with-
out further harm, anti-abortion protesting in front 
of the clinic became commonplace. It has taken the 
form of verbal insults, offensive posters, dispensing 
of anti-abortion pamphlets, attempts to close clinics 
by surrounding premises and supergluing locks, as 
well as physical obstacles preventing women from 
entering the clinic. Further, the impediments to 
accessing legal remedies have meant that anti-abor-
tion protesting has caused harm with impunity.29 
In 2015, the Fertility Control Clinic, frustrated by 
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Melbourne City Council’s failure to act to prevent 
this harassment, initiated legal action against the 
council on the basis that the activities of the protes-
tors constituted a nuisance and that the council is 
obligated to remedy such a nuisance. The action was 
unsuccessful as the court decided that the council 
had the power to decide not to act to bring an end 
to the protesting.30 It is against this backdrop that 
the Victorian State Parliament passed legislation 
preventing anti-abortion protesting from taking 
place within 150 meters of a clinic providing abor-
tion services. Thus, when introducing the bill into 
Parliament, the Minister for Health noted that 
“This bill acknowledges that Victorian women have 
a right to access legal reproductive services without 
fear, intimidation or harassment. Women also have 
a right to access these services without having their 
privacy compromised.”31 

There are those who argue that the access zone 
laws should be struck down because they infringe 
the protestors’ right to free speech.32 It should be 
noted that in Australia there is no constitutionally 
entrenched right to free speech. However, the possi-
bility of a High Court challenge has been raised on 
the basis that the access zones infringe the freedom 
of political communication that the High Court has 
held to be an implied right in the Australian Con-
stitution.33 This is highly debatable; in order to make 
a case for constitutional invalidity it would need to 
be established that the laws both impose a burden 
on political communication and fail the “com-
patibility testing” and “proportionality testing” 
requirements.34 Unless such a challenge is mounted, 
it is not possible to predict precisely what approach 
the High Court would take, particularly given the 
subjectivity inherent in the test for constitutional 
validity.  At the international level, the Internation-
al Covenant on Civil and Political Rights (ICCPR) 
enshrines the right to free speech but provides that 
this right may be limited to respect the rights of 
others or to protect public health.35 Similar provi-
sions exist in Victoria, where the Charter of Rights 
provides for freedom of expression but allows it 
to be limited for the “protection of public health,” 
and in the Australian Capital Territory, where the 
Human Rights Act stipulates that rights may be 

subject to reasonable limits.36 
We believe that safe access zones play an im-

portant role in securing women’s right to health/
right to access appropriate health care. When dis-
cussing the effects of anti-abortion protests, Dean 
and Allanson, for example, observe that “such 
intimidation, harassment and intrusion of privacy 
can cause psychological or physical harm, espe-
cially when those targeted may already be under 
stress or anxious about an impending operation, an 
unplanned pregnancy, or a health-related medical 
or counselling appointment.”37 Safe access zones 
therefore play a significant role in protecting wom-
en’s right to privacy and right to health.

Right to health 

On March 4, 2016, the United Nations Committee 
on Economic, Social and Cultural Rights (UNCE-
SCR) released General Comment 22, focusing on 
the right to sexual and reproductive health.38 In this 
comment, the committee recognized that the “right 
to sexual and reproductive health is an integral part 
of the right to health enshrined in article 12 of the 
International Covenant on Economic, Social and 
Cultural Rights” (as well as other international 
human rights instruments). 39 The inclusion of the 
right to reproductive health as part of the general 
right to health is not particularly ground-breaking. 
However, UNCESCR’s explicit inclusion of the 
right to elective abortion as forming a part of the 
right to reproductive health and consequently the 
broader right to health, is representative of a grad-
ual willingness to acknowledge the importance of 
securing a woman’s access to safe and legal abor-
tion services as a core component of her right to 
attain the highest attainable standard of health. 
The tenor of General Comment 22 makes it clear 
that the decriminalization of abortion is not on its 
own enough to ensure that women’s right to health 
is adequately safeguarded; the provision of access 
to services and the removal of impediments to ac-
cess are also essential to securing the protection of 
women’s right to reproductive health. 

In Australia, 30% of Australians live in rural 
or remote locations with limited access to, and op-
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tions for, health services. Some additional barriers 
to reproductive autonomy are: moral opposition 
and harassment; lack of special medical training; 
insufficient staff and hospital workforce; geograph-
ical distance to services; stigma and financial 
costs.40 While legislation cannot ameliorate many 
of these barriers, it should not enable the infringe-
ment of human rights. Novel approaches such as 
telehealth overcome the barriers of distance, costs 
associated with traveling to services, finding a spe-
cialized abortion provider, avoiding conscientious 
objectors, and curbside harassment.41 Telehealth is 
the provision of health services when the doctor 
and patient are not in the same room, often by way 
of telephone or videolink. Yet some Australian 
legislation (such as the laws in South Australia) is 
interpreted to bar the provision of abortion services 
via telehealth. The below discussion considers some 
of the difficulties as well as positive aspects of Aus-
tralia’s approach to facilitating women’s access to 
abortion services.

Access to accurate health data
In Australia, a lack of health data stymies the mak-
ing of evidence-based clinical guidelines or health 
policies regarding elective abortion.42 There is no 
systematic collection of health data at a federal level 
or policy directive regarding abortion, as there is 
for blood borne diseases or cervical pap screening 
for example, where national level health directives 
are implemented at the state level using state lev-
el data analyzed with a nationwide focus.43 Only 
two jurisdictions, South Australia and Western 
Australia, collect data on elective abortion system-
atically, through acts of parliament reporting for 
about 18% of the population.44 Abortion data can 
be useful as it is an indicator of women’s health at a 
population level. It informs public health planners 
about the effectiveness of sexuality education and 
the accessibility and acceptability of contraception 
coverage and potentially the fertility outcomes of 
a population.45 This theme recurred during the 
Northern Territory abortion law reform process, 
where various stakeholders called for public health 
data in order to understand the magnitude of need, 
or indeed denounce that there was a need, for better 

access to health services.46 The Northern Territory 
data was outdated and lacked the nuances sought 
by stakeholders for decision-making during the 
legislative reform process.47 The reformed law now 
has a provision which requires that abortions be re-
ported to the chief health officer; this may go some 
way to the collection of relevant health data and the 
achievement of the right to the highest standard of 
health care.

The data and policy vacuum means that con-
servative forces can incite moral indignation with 
impunity. Australian experience with neo-conser-
vatives during the 2000s exemplified this; certain 
politicians publicly suggested that there were too 
many abortions of convenience with the inevitable 
tropes against irresponsible and selfish women.48 It 
is difficult to mount a rebuttal when the exact num-
bers are simply unknown and inferred through 
complex guessing. The Sydney Morning Herald 
reported, for example: 

Deputy Prime Minister John Anderson says he 
agrees that too many abortions are carried out 
each year. “Many of us think that they (fetuses) are 
potential fellow Australians and that some people 
don’t think through carefully enough their responsi-
bilities before they fall pregnant, frankly.”49 

As data is not collected systematically or analyzed, 
a parliamentary research brief in 2005 was unable 
to enumerate an accurate incidence of elective abor-
tion; it found an imperfect system of information 
collection and pointed to better ways to obtain in-
formation—none of which have been implemented.50 

Health providers as barriers to appropriate 
health care: conscientious objection
The emphasis on securing access to safe and legal 
abortion services is reflected in Australian laws 
requiring doctors with a conscientious objection 
to abortion to refer the patient to another practi-
tioner who does not hold a conscientious objection. 
In Tasmania, Victoria, and now the Northern 
Territory, the legislation includes a provision for 
doctors to conscientiously object to participating 
in an elective abortion, outside of an emergency.51 

However, the law in these jurisdictions stipulates 
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that a doctor must provide a woman who might 
be considering a termination with information 
about where she can go to receive unbiased in-
formation about her options.52 These provisions 
have been controversial, particularly because 
of outsourcing of health services and medical 
training to religious organizations, especially Ro-
man Catholicism. Medical and nursing students 
trained in Catholic universities and hospitals, 
both private and public, require their staff to turn 
away women seeking abortion; this is both dis-
criminatory and a violation of the right to health.  
 Further, at the time of the Victorian law re-
form, the archbishop of Melbourne threatened 
to close the maternity departments in Catholic 
hospitals should these provisions remain in the 
legislation; this threat was not carried out.53 Others 
have argued that doctors should be compelled to 
provide abortion services as part of their profession-
al obligations. For example, Fiala and Arthur argue 
that refusal to provide a key medical service should 
be characterized as “dishonourable disobedience” 
rather than “conscientious objection.”54 Further, the 
obligation to refer does not in practice necessarily 
translate into an obligation to refer without delay, 
a key consideration in circumstances like abor-
tion where time is imperative. The importance of 
ensuring continuity of health care is demonstrated 
by the position adopted in a number of the medical 
profession’s ethical codes and guidelines, such as 
the International Federation of Gynecology and 
Obstetrics, the World Medical Association, the 
Royal Australian and New Zealand College of Ob-
stetricians and Gynaecologists, and the Australian 
Medical Association, though interestingly, similar 
provisions are not found in Australian nursing or 
midwifery position statements.55 Finally, it is nota-
ble that while the legislative requirement on doctors 
is an important step, it is unclear whether (and if so 
to what extent) it operates on the ground.

Availability of medical abortion 
Medical abortion with mifepristone and misopros-
tol has had a convoluted, politicized, and overly 
bureaucratic entry into Australia.56  These cheaper, 
effective, safe medications should theoretically be 

available to women at a primary health care level 
from doctors in general practice, but PBS data reveal 
very few prescriptions for mifepristone/misoprostol 
for terminations. For example, in 2015, there were 
11,332 recorded prescriptions for medical abortion; 
given that there are approximately 85,000 termina-
tions annually, this means that only an estimated 
13% of all terminations were performed primar-
ily using medications and not surgical methods.  
 Despite elective abortion being lawfully avail-
able for decades, the failure of laws to keep pace 
with medical and scientific developments inhibits 
women’s equitable access to the highest possible 
standard of health care. Of particular concern is 
South Australian law, which restricts the prescrip-
tion of medical abortion.57 The Northern Territory, 
which voted to reform its law in March 2017, had 
previously criminalized and restricted access to 
medical abortion.58 That said, section 11 of the 
Medical Services Act (MSA) provided that it was 
lawful for a medical practitioner “to give medical 
treatment with the intention of terminating a wom-
an’s pregnancy” in certain circumstances.59 The 
problem, however, was that in the 1974 bill, “med-
ical treatment” was defined to include all forms of 
surgery, but not medications. The MSA also spe-
cifically provided that the treatment was given in 
a hospital and included other restrictive provisions 
relating to consent and that opinions for treatment 
be formed by a gynecologist/obstetrician, thus lim-
iting clinical treatment and type of provider and 
location. Similarly, South Australian law restricts 
abortion ‘treatment’ to prescribed hospitals, only 
five of which have established medical abortion 
services.60 These differences in clinical practice do 
not directly relate to the vintage of the legislation in 
each jurisdiction, rather the overly prescriptive defi-
nitions and interpretation of law that is out of step 
with clinical practice. For example, Queensland has 
the oldest unreformed law, yet medical abortion is 
prescribed in this jurisdiction (though it should be 
noted that the 2010 case of R v Brennan and Leach 
involved a prosecution for medical abortion).61   
These health care services are funded by federal 
health insurance and medications are subsidized as 
previously explained. Nevertheless, an increasing 
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number of women fall outside the safety net of the 
public health system due to limited space, and pay 
high prices for either medical or surgical abortions, 
which breaches the right to equality and freedom 
from discrimination as well as the right to health.62 

Right to life

The right to life in this context refers to women’s 
rights to survive pregnancy, childbirth, and moth-
erhood. It is beyond the scope of this article to 
consider arguments related to the right to life of 
the fetus. Australia has very low rates of maternal 
mortality and morbidity due to a generally wealthy 
and healthy population, access to comprehensive 
skilled maternity care, and small-sized families 
stemming from high acceptance of contraception. 
The ability to not be pregnant and or have an 
abortion prevents maternal mortality by the fact 
that vulnerable women do not get pregnant or give 
birth in the first instance. Fertility management in 
the form of modern contraception, backed up by 
elective abortion, is a key way to reduce maternal 
mortality by preventing pregnancy and birth and 
hence deaths related to reproduction. Pregnancy 
and birth are a greater risk to women’s lives than 
elective abortion.

Maternal deaths are recorded well in Australia 
and the following information is drawn from a na-
tional report over five years.63 On average, 21 women 
die each year due to pregnancy and childbirth in 
Australia. From 2008 to 2012, there were 105 deaths 
resulting from complications from pregnancy and 
childbirth; 16 indirect maternal deaths were due 
to psychosocial reasons, including suicide.64  That 
mental health and social problems have led to the 
deaths of Australian women means that some 
women are particularly vulnerable during preg-
nancy. One example is the link between domestic 
violence and poor reproductive health outcomes.65 
The lack of reproductive autonomy experienced 
by Australian women is unknown, but one study 
found that intimate partner violence is a strong pre-
dictor of termination of pregnancy among young 
Australian women and proposed that prevention 
and reduction of partner violence may reduce the 

rate of unwanted pregnancy.66 The authors of the 
maternal deaths report note that psychological 
screening is equally important in antenatal and 
postnatal care.67 Deaths during the first 14 weeks of 
pregnancy are not well recorded in Australia; how-
ever, the national report records 15 maternal deaths 
in the first trimester and found these were largely 
due to ectopic pregnancies, thromboembolisms, 
and cardiac and psychosocial events. No woman 
died as a direct result of an elective abortion.68

Indigenous women have higher rates of 
maternal morbidity and mortality than non-indig-
enous women, reflecting the gradient of inequity 
in health care and the burden of background ill-
ness.  The indigenous maternal mortality ratio was 
14/100,000 women who gave birth, as compared 
with 2/100,000 for non-indigenous women. During 
the same period 2008 to 2012, 12 indigenous wom-
en died due to direct or indirect causes related to 
pregnancy and childbirth and none directly due 
to an elective abortion.69 Indigenous women often 
do not have the same access to reproductive health 
services as other Australian women, and they suffer 
from relative social disadvantage and poverty that 
impacts on their health outcomes.  Access to fertili-
ty management and abortion services are therefore 
important to women’s health.70  For some Austra-
lian women, access to termination of pregnancy 
will save their lives.

Conclusion

This article considers Australian abortion laws in 
the context of human rights law and uses examples 
from clinical practice. Specifically, it considers the 
extent to which Australian laws may violate or 
protect the right to equality, right to privacy, right 
to health, and right to life of a woman faced with 
a problematic pregnancy. The first step towards 
protecting the rights of such women is the decrim-
inalization of abortion, which has occurred in a 
number of Australian jurisdictions. As illustrated 
by the situation in New South Wales, South Aus-
tralia, and Queensland, while abortion remains 
a crime, other protective measures remain out of 
reach. Accordingly, measures such as safe access 
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zones or provisions requiring doctors with a con-
scientious objection to ensure continuity of care 
have only been enacted in jurisdictions which have 
decriminalized abortion (at least to some extent). 
Therefore, the authors submit that as a first step 
to safeguarding the human rights of Australian 
women, all Australian jurisdictions must decrim-
inalize abortion. Other significant steps (which 
have already been initiated in some jurisdictions) 
include: regulating abortion as a standard medical 
procedure and removing restrictions on access to 
abortion; removing financial obstacles to access; 
establishing safe access zones; ensuring the collec-
tion and analysis of accurate health data; securing 
continuity of health care; increasing the availability 
and affordability of medical abortion; and ensuring 
that appropriate care is provided to the most mar-
ginalized and vulnerable women.
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