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Abstract

This article considers the relationship between the decriminalization of abortion and women’s access
to abortion services. It focuses on the four Australian jurisdictions which are, with Canada, the only
jurisdictions in the world where abortion has been removed from the criminal law. This paper draws on
documentary evidence and an oral history project to give a “before and after” account of each jurisdiction.
The paper assumes that the meaning and impact of decriminalization must be assessed in each local
context. Understanding the conditions that shape access must incorporate analysis of the broader social,
political and economic environment as well as the law. The article finds that decriminalization does not
necessarily deliver any improvement in women’s access to abortion, at least in the short term. Further, it
is not inconsistent with the neoliberal policy environment that characterizes the provision of abortion
care in Australia, where most abortions are provided through the private sector at financial cost to
women. If all women are to enjoy their human rights to full reproductive health care, the public health
system must take responsibility for the adequate provision of abortion services; ongoing and vigilant

activism is central if this is to be achieved.
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Introduction

Four states/territories of Australia—the Australian
Capital Territory, Victoria, Tasmania, and most
recently the Northern Territory—stand with Can-
ada as the only jurisdictions in the world where
abortion is no longer regulated by criminal law. The
Canadian Supreme Court decriminalized abortion
in 1988; decriminalization in the Australian juris-
dictions has happened in the 21st century. Legal
scholar Kerry Petersen notes of Australia that this
is “a trend to classify abortion mainly as a health
matter.” These reforms “represent a significant
socio-legal shift.” This reclassification of abortion
from crime to health care is a longstanding goal of
feminist and pro-choice activists and is consistent
with human rights principles.> This shift away from
the criminalization of abortion is surely a valuable
achievement, but identifying its effects to date in
Australia is not so straightforward.

This article is a historical examination of the
effects of three instances of decriminalization in
Australian jurisdictions. It is too soon to assess
decriminalization in the Northern Territory, which
just occurred in 2017. That is, it concerns the law,
politics, and provision of abortion in an affluent
Western “liberal democracy.” The great majority
of Australians are “pro-choice.” The nation has a
comprehensive public health system, albeit one that
struggles under the trends and pressures character-
istic of neoliberal policy approaches. Australia has
a strong tradition of social democracy but at the
level of everyday cultural practice and of govern-
ment social and economic policy, individualism,
choice, and market-based solutions in all areas of
life have become common sense. The role of the
state is to facilitate markets.+ Health is understood
largely as an individual responsibility, and the
public health system (including public hospitals)
negotiates competing principles in the context of
ongoing pressure to privatize, limited resources,
and constant restructuring. * Abortion is provided
liberally in Australia, but mostly by private pro-
viders. Well-informed women in metropolitan
centers with reasonable economic means seeking
first trimester abortions are adequately served.

Discussion of decriminalization in Australian
political, scholarly, and media contexts often pro-
ceeds with little if any attention to the relationship
between the change in law and change in the ad-
equacy of access for women to abortion services.
Regarding discussion of abortion worldwide, legal
scholar Rachel Rebouché notes: “There appears to
be faith in liberal laws promising liberal access, and
in restrictive laws restricting access.” Yet “empirical
studies, often in the field of public health, show this
faith to be unfounded.” This article is driven by a
feminist commitment to understanding and pro-
moting the advancement of access to safe, legal, and
affordable abortion services for all who need them.
It follows Rebouché’s call for “an assessment of abor-
tionlaws in their functional capacity.” She concludes
that this “approach suspends the assumption that
law has a direct or immediate or even a necessarily
casual [sic] relationship with health outcomes.™

In this article, I argue that while decrimi-
nalization is consistent with feminist goals and
human rights principles, unless there have been
specific legal restrictions on abortion provision
beyond defining the legality of doctors’™ authority
to decide, it will make little or no challenge to
the sources of inadequate access to abortion in
Australia. I conclude that while decriminalization
may be a precondition for the improvement of
access to abortion services, it is only when pub-
lic health departments take responsibility that
equitable access will be delivered. In the current
neoliberal policy environment and in the context
of continuing moral conservatism in Australia,
this will only happen under pressure of ongoing
activism—and even then there are no guarantees.

The article begins with a brief historical
background to the law, politics, and provision of
abortion in Australia. It then tells a before-and-af-
ter story of decriminalization in each jurisdiction,
although for the Northern Territory the discussion
is brief. Finally, the article offers a critical feminist
analysis of these stories to identify the forces that
shape women’s access to abortion in Australia. The
article refers to women having abortions but, fol-
lowing the IPPF, acknowledges that “other people
who do not identify as ‘women’ (such as trans men/
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trans masculine people and non-binary people) can
also experience pregnancy and abortion.” It draws
from a range of published sources, including gov-
ernment and NGO reports and mainstream and
alternative media. It also draws from oral history
interviews that I conducted with “key insiders”
between 2013 and 2017 as part of a project that is
investigating the provision of abortion services
in Australia since 1990. The Flinders University
Social and Behavioural Research Ethics Committee
approved the oral history project (no 5958) which
produced these interviews. Thirty-five interviews
were conducted with people who were then or had
been significantly involved for a sizeable period
of time in public and private abortion provision,
advocacy, or activism, or related women’s health
work, in every jurisdiction. Some were approached
through my own networks or because of their pub-
lic profile, and others were recruited via a snowball
method where interviewees recommended or re-
ferred others to me. Each interview was conducted
in a semi-structured way to elicit a history of the
provision of abortion in the jurisdiction(s) with
which each person was familiar. All interviewees
are identified by pseudonyms and are referred to in
the narrative by their role in relation to abortion.
The interview material adds subjective depth to
what can be learned from documentary sources.

Abortion in Australia

Law concerning abortion in each state and territo-
ry in Australia followed the British 1861 Offences
Against the Person Act. Legal liberalization began
in 1969 and proceeded one jurisdiction at a time
via legislative reform of the criminal law or court
ruling in cases where doctors were facing abortion
related charges.® Rebecca Albury points out that
it was the broader context of social change in the
1960s and 1970s, as well as the activism of Abortion
Law Reform Associations and feminists and the lib-
eralization of the law, that transformed Australian
attitudes to fertility control and delivered liberal
access to abortion by the end of the 1970s.° The pat-
tern of predominantly private provision that had
been established by this time prevails at the time of
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writing, albeit with significant variation across the
eight jurisdictions and an aging cohort of medical
providers that points to workforce sustainability
problems. The listing of surgical abortion as a
rebatable item on Medicare, the national universal
health insurance scheme that was introduced in
1975, has been crucial in enabling access for women
who attend private clinics. In the 2010s, though,
the rebate covers only about half the cost of a
first-trimester procedure and progressively less for
procedures after 12 weeks." Early medical abortion
for women less than 9 weeks pregnant has slowly
become available since 2006. The medications are
now imported commercially by a subsidiary of Ma-
rie Stopes International (MSI), a UK-based sexual
and reproductive health care charity that operates
internationally. MSI entered the Australian market
as a private abortion provider in 2000 and now
provides about one-third of all abortions in the
country.®* Medical abortion is available mainly
as an alternative in existing clinics where it is no
cheaper than surgical abortion.*

Pro-choice activism from the 1970s has been
state-based. The anti-abortion movement is an ir-
ritant but generally not a dominant political force
in Australia per se. The overwhelmingly pro-choice
opinions of Australians and the 21st century trend
to decriminalize abortion in Australia nonetheless
coincide with public discourse that stigmatizes
women and abortion-providing doctors.> More
specifically, the period since 1996 has seen a
re-energized Christian moral conservatism, most
politically notable in the federal sphere, where
Liberal governments were in place from 1996-2007
and since 2013." Federal and state governments in
Australia in the post-war period have been held by
either the more socially and economically conser-
vative Liberal Party or the more socially progressive
Australian Labor Party (ALP). Decriminalization
in each case has been achieved under state/territory
governments led by the ALP. The status of popular
feminism has waxed and waned, but a neoliberal
retreat from social policy that aims to promote gen-
der equality has been a feature of both Liberal and
ALP governments since the 1990s, if in different
degrees.” Notwithstanding this policy position, the
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growing presence of women in all parliaments has
made a significant difference in abortion votes.*

The Australian Capital Territory

The Australian Capital Territory is a small area
enclaved within the state of New South Wales. The
national capital Canberra, a city of about 380,000
people, is located here.® Abortion was decrimi-
nalized in 2002 following the success of a private
members’ bill.

From 1994, women in the Australian Cap-
ital Territory had enjoyed access to an abortion
clinic in Canberra owned and operated by the
not-for-profit ACT Family Planning Association
(ACT FPA). But in 1998, Paul Osborne, a Catholic
independent member of the Legislative Assembly,
in a deal with the then-Liberal government, was
successful in passing legislation that significantly
restricted abortion provision. Women had to be
given prescribed information, including pictures
of fetuses, and a 72-hour waiting period between a
woman’s first visit to the clinic and the procedure
was mandated.>

The FPA clinic did its best to resistand minimize
the impact of the 1998 act on women.” Nonethe-
less, one woman who at the time worked in the
organization in a management role told me in 2015
that “it was actually not so much about delivering
the service but making sure that we met our obli-
gations in case they were ever scrutinized in court,
because we were scrutinized a lot.» Compliance
with the 72-hour waiting period meant that women
visited the clinic three times over a 10-day period.
Following this decrease in the service’s amenability,
especially to rural women, some chose to go to a
private clinic in nearby Queanbeyan (in New South
Wales just outside the Australian Capital Territory),
which had been established in the wake of the 1998
reform and was free of the legislative restrictions. As
a consequence, the FPA clinic suffered a financially
significant “decline in client numbers.”

After the 2001 election, which returned an
ALP government and an increased number of wom-
en to the Legislative Assembly, ALP backbencher
Wayne Berry, with colleague Katy Gallagher, had

the opportunity to legislate. A new pro-choice
community group was formed and campaigned
intensively to counter the Right to Life organiza-
tion, which was a significant force in opposition.
Decriminalization legislation in 2002 delivered
“the most minimal legal model regulating abortion
in Australia.™ Abortion no longer appears in the
Crimes Act at all. New regulations concerning
abortion were, however, put into the Health Act.
There are no restrictions on women, but abortions
must be performed by medical practitioners and
only in approved premises. No person is required
to perform or assist in an abortion.>

The FPA manager who spoke to me described
decriminalization as a “brand new day.™ But it
was not only the legislation that had been working
against the clinic. In the early 2000s, the clinic had
about 10 lawsuits going against it.” The plaintiffs
were alleging various forms of poor practice on the
part of the clinic, most in relation to abortion. Most
women were supported by Catholic anti-choice
agencies. Then the HIH Insurance company went
into provisional liquidation, “Australia’s biggest
corporate collapse.™ The FPA abortion clinic was
one of a number which were forced, overnight, into
much more expensive insurance arrangements,
as were its doctors.” In this context, the clinic’s
commitment to means-tested fees and “payment
plans,” the opportunity for women to pay for their
abortion over time, became “financially unviable.™
The regular protestors outside the clinic were a mi-
nor irritant, but the 2001 murder of security guard
Steve Rogers by an anti-abortion gunman at the
Fertility Control Clinic in Melbourne led to added
security measures.”* Hence, in the early 2000s, ACT
FPA operated with a financial deficit. The financial,
legal, and emotional pressure on the organization
saw constant turnover in the membership of ACT
FPA’s governing council after 1998.3

Marie Stopes International Australia (MSIA)
saved the day. FPA ACT sold the abortion provid-
ing part of the organization to MSIA in early 2004.
It was one of their early acquisitions. Access to
insurance through their global operations, and a
different business model—they did not offer pay-

JUNE 2017 VOLUME 19 NUMBER 1

Health and Human Rights Journal



ment plans—meant that they were able to, as the
FPA manager put it, “save the space where women
could access services in the ACT.™»

In 2017, MSIA still operates in the Australian
Capital Territory, providing abortions for women
up to 16 weeks, as does Gynaecology Centres Aus-
tralia in Queanbeyan, which provides abortions up
to 14 weeks. Both offer medical and surgical abor-
tions. The availability of early medical abortion
from the Tabbott Foundation, a service established
in 2015 offering medical abortion via telemedicine
to Australian women at a relatively cheap price,
is compromised for Australian Capital Territory
women by the legal requirement that abortions
must be carried out in approved premises.>* Pub-
lic provision in the Australian Capital Territory
is minimal. (One of the two public hospitals in
the Australian Capital Territory is run by the
Catholic Calvary Group, which does not provide
abortions).» In sum, decriminalization was part of
the facilitation in the Australian Capital Territory
of the restoration of services to a situation similar
to that which had been operating prior to the 1998
anti-abortion reforms. MSIA have made abortions
available at later gestations than had previously
been accessible, but they discontinued the payment
flexibility that the FPA clinic had offered.

Victoria

Victoria is the second-smallest Australian state (a
bit larger than Great Britain). About 4.5 million
of the 6 million total population live in greater
Melbourne, the capital city. Abortion was decrimi-
nalized by a government-sponsored bill in 2008.
Prior to this time, abortion was a matter of
criminal law and its provision clarified in the 1969
Menhennit ruling. Abortion was legal if “neces-
sary to preserve the woman from a serious danger
to her life or her physical or mental health” and
“economic and social grounds” could be consid-
ered.** Abortion was liberally provided. The Royal
Women’s Hospital (RWH) and some other met-
ropolitan and regional public hospitals provided
abortions at no cost, mainly to the poorest women,
although they never met demand for this service.
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Public hospital provision comprised about 20% of
all abortions.¥ Private clinics in Melbourne pro-
vided the rest. One account of the campaign for
decriminalization describes it as a response to the
increasingly anti-abortion climate generated in fed-
eral politics after the 2004 federal election.*® It took
place over four years and was driven by a coalition
of organizations and individuals with interests in
women’s sexual and reproductive health and wom-
en’s rights. After a report from the Victorian Law
Reform Commission (VLRC), a bill was sponsored
by Women’s Affairs Minister Maxine Morand. The
government eschewed complete repeal, the most
radical of the VLRC’s proposed models. Its stated
intention was to “modernise and clarify” the law,
removing abortion from the criminal law “without
altering current clinic practice.™ The bill passed
without amendment.

The government’s 2008 bill removed abor-
tion from the Crimes Act, although it created a
new criminal offense to make it unlawful for “an
unqualified person to perform an abortion.” The
Abortion Law Reform Act gives abortions up to 24
weeks the same status as any other matter of health
care. It adds regulations, however, requiring that in
cases where women are more than 24 weeks preg-
nant, two doctors must “reasonably believe that the
abortion is appropriate in all the circumstances.”
Any breach of this requirement is dealt with by
professional disciplinary means.# It also requires
that doctors who have a conscientious objection
to abortion must refer the woman to a practitioner
who does not.+

Decriminalization in Victoria has had clear
“intended and achieved” positive effects.# One
women’s health worker who I interviewed in 2013
said that “symbolically I think it’s extraordinarily
significant in that it says women are adults who
are capable of making decisions about their own
lives and their own bodies.™* Another, who works
with young people, stated that “from an education
perspective it has been quite an improvement in re-
lation to being able to clearly state what their rights
to abortion access are.™ Decriminalization has also
increased clarity and comfort for abortion-pro-
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viding doctors.# In 2015, I interviewed a medical
provider who has worked in the public hospital
sector; she felt that decriminalization had changed
the nature of her interactions with patients:

Before decriminalization, you had to prove to me
that 1 should grant you an abortion ... and so
women would sit there waiting to be granted an
abortion, and I could see the moment where they
thought “All right, I've got one,” yeah. And so I feel a
lot better about that interaction.”

Those who expected more have been disappointed.
The “experts in abortion” interviewed by Victorian
public health academic Keogh and her colleagues
did not think that there had been any decrease in
the stigma attached to abortion, either for women
or for providers.#* The public sector medical pro-
vider quoted above reflected:

I probably thought that a little bit ... after abortion
law reform, there’ll be more providers willing to do
this job ... But it hasn’t panned out that way ... I
thought that there might be more services opening
at public hospitals ... That hasn’t been the case.”

Workforce sustainability is not the only unresolved
problem. The “experts in abortion” thought that,
coincidentally, “access to public services [had]
shrunk.” They were particularly concerned about
the inadequacy and decline in services for women
more than 20 weeks pregnant>° The only private
clinic in Australia that offers abortions over 20
weeks for “social reasons” is operated by MSIA in
Melbourne. (“Social reasons” for abortion are those
that are principally the domain of the pregnant
woman to identify. This term is used widely in
Australia in comparison with “medical reasons”
which are those that are diagnosed by doctors and/
or medical science, typically maternal ill health and
fetal anomaly.) Resources for the more complex
procedure after 20 weeks are concentrated here and
women travel from around the country to access
the service. The clinic ceased offering services for
women more than 24 weeks pregnant in 2012
The public hospital provider to whom I spoke re-
ported that surgical abortions for “social reasons”
are available at the RWH only for women up to 18

weeks. 5 In both cases, these limits are imposed
for reasons other than the law (although the limit
at the MSIA clinic matches the post 2008 line af-
ter which legislated regulation applies). The other
major disappointment concerned the lack of state
government policy, described by the experts as “un-
finished business.” In 2011, the Women’s Health
Association of Victoria produced a proposal for a
sexual and reproductive health strategy as a means
of pressuring the then-Liberal state government.*
A public sector health care professional I inter-
viewed in 2013 stated that while strategic planning
was needed and “theoretically” decriminalization
should make things possible, “law reform’s hap-
pened and pretty much the bureaucrats and the
politicians have said: “Well we’ve done our bit, go
away now, don’t expect anything else.” >

Keogh et al also comment on an unintended
effect of decriminalization. Some of the “abortion
experts” thought that the codification of consci-
entious objection had led to “whole institutions
[being able to] justify not providing abortion
services.”® Overt resistance to decriminalization
from an anti-abortion doctor and an independent
member of parliament gained significant publicity
in 2013-2014.% On the other hand, the coalitions
forged in the decriminalization campaign have
an ongoing legacy. This is evident in cooperation
between public, private, and community agencies
in the promotion of early medical abortion to rural
doctors, notably without direct state government
funding or coordination.®® Keogh et al’s experts
note that the availability of early medical abortion
since decriminalization has made abortion “a little
bit more accessible.”™

Up until 2017, the direct effects of decriminal-
ization on access in Victoria seemed to be limited
to the hope that legal clarity and comfort for doc-
tors might, at some point in the future, lead to a
greater supply of abortion providers and less stigma
for women. Many experts and insiders expressed
frustration. Then, in March 2017, the socially pro-
gressive ALP state government released its first-ever
women’s sexual and reproductive health strategy.®
Three of 14 key priorities for 2017-2020 address
abortion, with a focus on improving awareness of
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and access to medical abortion. The impact of this
policy, for which many have lobbied, remains to be
seen at the time of writing.

Tasmania

Tasmania is a small island state, located to the
south of Victoria and about one-third its size. It has
a population of about half a million. On most indi-
cators, Tasmania is the poorest state in the nation.
Abortion was decriminalized in Tasmania in 2013.

Prior to this time, the conditions under which
it was lawful for doctors to provide an abortion
were defined in a 2001 amendment to the criminal
law. The woman was required to give informed
consent, which meant being counseled about med-
ical risks and being referred for further counseling.
Two doctors had to certify that she could be giv-
en an abortion. There was no upper time limit. @
Through the 2000s, Tasmanian women were served
by two private clinics in the capital city Hobart in
the south and one in the city of Launceston in the
north, all operating one day every two weeks with
“fly-in-fly-out” doctors. The North West Coast was
served intermittently until 2016 by a doctor who
operated at a public hospital. One long-standing ac-
tivist assumed that the two major public hospitals
provided abortions for “medical reasons” only.®
Another interviewee, a public sector policy worker,
thought it likely that some Tasmanian women were
traveling to Melbourne to access a private clinic
during the 2000s, for reasons of confidentiality or
to avoid waiting.® By the end of the 2000s, commu-
nity-based health agencies were regularly reporting
to the health minister that access to abortion ser-
vices was inadequate, particularly for young and
poor women.* Some doctors were claiming that,
despite the 2001 reform, the law was ambiguous.
Not until 2008 had the health department pro-
duced a booklet to inform doctors about the law.*
One doctor who I interviewed in 2013 who had
been performing abortions in Tasmania during
the previous two decades disputed the claim that
the law was unclear. “I don’t think they’re [doctors]
confused at all. You know, I think they just don’t
want to—they just use that as an excuse not to refer
women on.” Abortion providers “just go ahead and
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do our own thing.”¢ The two-doctor rule was, how-
ever, a nuisance.

In 2010, Michelle O’Byrne, then health min-
ister in the ALP government, indicated interest
in the abortion issue. ProChoice Tas formed and
community women’s and sexual and reproductive
health organizations moved into action in 2011 and
2012.% O’Byrne’s bill passed, after amendments,
in November 2013.% It removed abortion from the
criminal law, except that it is a criminal offense for a
person who is not a doctor to perform an abortion.
It added conditions to the Health Act. An upper
time limit of 16 weeks applies, beyond which two
medical practitioners, one of whom must be an ob/
gyn, must support the woman’s request. Similar to
the Victorian law, doctors and counselors who hold
conscientious objections must provide the woman
with a list of services that provide all options.

Shortly after decriminalization came into
effect, the Tasmanian government made efforts
to educate the health community about the new
law. According to the women’s health worker with
whom I spoke in 2017, publicity material led to
improved knowledge about the law among Tasma-
nian women. But the year after decriminalization,
a Liberal government was elected and these efforts
ceased. The women’s health worker stated that the
new anti-abortion minister for health makes any
ongoing activist efforts “like banging your head
against a brick wall.” Even advocacy with the public
hospitals on behalf of individual patients is fraught
with caution for workers at women’s and sexual and
reproductive health agencies that rely on funding
from government.®

In the wake of decriminalization in 2013,
Tasmanian women’s access to abortion has signifi-
cantly reduced, but not because of the law. In 2014,
one of the two Hobart clinics closed. Then in 2016,
the Launceston clinic closed. Both clinic owners
cited the impending implementation of new reg-
ulations pertaining to day procedure centers (not
specifically related to abortion provision), which
would require upgraded premises. The Launces-
ton clinic owner added that “additional costs of
insurance, accreditation and compliance” made
the business unviable. Further, this doctor report-
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ed that the popularity of the Tabbott Foundation,
which he had established in 2015, had produced
a decline in demand for the Launceston clinic.”
The clinic closure means, however, that women in
northern Tasmania no longer have access to a local
surgical abortion service.

Public hospitals remain unwilling to provide
abortion in the wake of decriminalization, and
knowledge of their approach to service provision
is not freely available. According to one journal-
ist, only about 6% of all abortions were provided
by public hospitals in the early 2010s, mostly for
“medical” reasons.” If any GPs offer medical abor-
tions, this is not widely known. Some private ob/
gyns do so, but they require a referral: “the law
doesn’t require it, but the hierarchy of the medical
services does.”” The women’s health worker quoted
above added ongoing ignorance and uncertainty,
despite decriminalization, to the account above of
Tasmanian doctors’ conservatism and hypocrisy.”
Rural women continue to be disadvantaged; even
accessing medical abortion via the Tabbott Foun-
dation may involve a trip to a city for the required
ultrasound.

The Tasmanian Act established safe access
zones around clinic premises to protect patients
and staff from protesters. In the wake of this Tas-
manian initiative, both the ACT Assembly and the
Victorian parliament passed similar safe access
zone legislation.”

Northern Territory

The Northern Territory is the fourth Australian
jurisdiction to decriminalize abortion. The North-
ern Territory covers a large area, more than six
times the size of Britain, but has a population of
just 245,000 people, 30% of whom are Indigenous.
ALP government Health Minister Natasha Fyles’
reform bill passed through the Northern Territory
Legislative Assembly in March 2017, and as of June
2017 is not yet enacted. Decriminalization comes
after more than four years of campaigning and was
achieved with the help of strong community sup-
port and the equal presence of women and men in
the assembly.”> Until the new law is enacted, the 1973
law reform applies. Provision since 1973 has been

mainly in the two large public hospitals, in Darwin
and Alice Springs, and so the Northern Territory is
an exception to the national rule of predominant-
ly private provision. It is, however, vulnerable to
dependence on small numbers of willing medical
personnel. There is currently no access to medical
abortion.” While abortions performed at the public
hospitals incur little or no cost, access is particular-
ly compromised for Indigenous women in remote
communities and others who must travel signifi-
cant distances to a hospital.

The new act will remove abortion from the
criminal law, except a new section is added that
makes the provision or procurement of an abortion
by a non-medical person an offense. It imports
some of the restrictive provisions of the 1973 law,
although only one doctor, not two, is now required
to decide on an abortion up to 14 weeks.”” Arguably
the most significant change will follow from the
combination of the removal of the two-doctor rule
and the removal of the requirement that abortion
be performed in a hospital. Commentators are
stressing the increased access women will have to
early medical abortion “in general medical practic-
es, health clinics and home settings.”*

Discussion

Decriminalization in four jurisdictions in Aus-
tralia puts in place principles that should, in
theory, enable movement towards the improvement
of all women’s access to abortion. It is important
to acknowledge, however, that only one of these
jurisdictions (the Australian Capital Territory) has
achieved full decriminalization. In the other de-
criminalized jurisdictions, a new criminal offense
applies to a person (not the woman) who is not a
medical practitioner who performs an abortion.
(This includes administering a drug). Further, re-
quirements that were in the previous criminal law
in the Australian Capital Territory and Northern
Territory and entirely new ones regarding upper
time limits in Victoria and Tasmania have been
put into new law specifically about abortion. The
continued requirement in all decriminalized
jurisdictions that only doctors can perform abor-
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tions, and in the Australian Capital Territory that
abortions must be performed in approved prem-
ises, impedes the development of innovative ways
in which early medical abortion, and other new
technologies, might address the needs of women in
regional and remote areas or in any primary health
care setting. This continued exceptional status
of abortion, not for clinical reasons, is evidence
of the stickiness of moral discourse in relation to
abortion and of the grip that medical authority
has on this aspect of women’s reproductive lives.

On the other hand, in legislating for safe access
zones and, except in the Australian Capital Territo-
ry, requiring that doctors who have conscientious
objections must provide women with information
about doctors who do not, decriminalization con-
tributes directly to the facilitation of timely and
easeful access to abortion services. These measures
will be most significant for clinics which have been
the target of protesters and in rural areas, for exam-
ple, where conservative doctors may hold sway. The
comments from Victorian abortion experts about
institutional use of the conscientious objection
clause to avoid providing abortions is concerning
and demonstrates the malleability of law as a cul-
tural norm.

Fifteen years have passed since the Australian
Capital Territory decriminalized abortion, and
the provision of abortion has been stable there
since 2004. The benefits delivered by decriminal-
ization have been realized. They do not include a
public hospital service, so all women have to pay.
Perhaps it is too soon to assess the effects of de-
criminalization in Tasmania, another small, and
conservative, place, or even Victoria. The decline in
public hospital services in Victoria, presumably for
systemic reasons internal to individual hospitals,
has been coincidental with decriminalization but
cannot be attributed to it. The decline in private
clinics in Tasmania is also coincidental with, not
caused by, decriminalization. It is, however, argu-
able that if there is no immediate positive change
after decriminalization then the impetus of activist
organization, government responsiveness (if it
was present), and community awareness could be
wasted. Certainly, the political climate in Tasma-

BARBARA BAIRD / ABORTION AND HUMAN RIGHTS, 197-208

nia since 2014 has halted any further progressive
change. Whether future ALP governments will
intervene to improve women’s access to abortion in
that state will be a matter of community pressure,
and any such future mobilization will start from
scratch. The rewards of ongoing activism and ad-
vocacy in Victoria are clear in the increase in the
availability of early medical abortion, including
in some rural areas, and the government’s first
women’s sexual and reproductive health strategy.
Decriminalization may have smoothed the way for
these developments but they are not its direct effects.

The new Victorian women’s health strategy
rightly focuses on the rollout of medical abortion as
the best method to address poor access to abortion
services, especially in rural areas (although this
should not be to the detriment of access to surgical
abortion).” Indeed, the slow but perceptible growth
particularly since 2013 in the provision of medical
abortion by GPs is the most promising factor in ad-
dressing the problem of the inadequacy of women’s
access to abortion in Australia.* The availability of
medical abortion nationwide was due to MSIA’s ini-
tiative and investment. The development of telehealth
as a mode of delivery for medical abortion is also an
initiative of a private sector health provider. Notably,
the Tabbott Foundation delivers medical abortion to
New South Wales, Queensland, and Western Austra-
lia, jurisdictions where abortion is still defined in the
criminal law. That is, in jurisdictions where there is no
hospital requirement, this innovation has not depend-
ed on decriminalization. There are limits, though, to
what the private sector can deliver. As Baum and Dw-
yer state, “health is essentially a public good, where
market principles do not work.™ Oversight and coor-
dination, better public hospital provision, awareness
raising among doctors and the general community
and training of possible providers are all the domain
of state governments.

Conclusion

Only in cases where the law was a specific imped-
iment to the provision of abortion services, rather
than a potentially threatening general atmosphere,
can it be stated without qualification that decrim-
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inalization has improved access. This was clearly
the case in the Australian Capital Territory in the
removal of the 72-hour waiting period, and will be
so in the Northern Territory when abortions are
no longer required to be performed in a hospital
and only one doctor is required. On the other side
of the coin, there is a risk when decriminalization
creates change in a jurisdiction where abortion is
provided predominantly by the public hospitals.
If GPs, community-based health agencies, and
the Tabbott Foundation begin to offer medical
abortion in the Northern Territory, the hospitals
might decide to pull back their surgical services,
leaving women with less choice of procedure and
having to pay. The removal of the two-doctor rule
up to 16 weeks in Tasmania solves the second sig-
nature problem, but it will contribute to improved
access only if GPs start to offer medical abortions.

The effect of the symbolism of decriminal-
ization and the legal clarity it brings to abortion
providers is harder to measure. While it makes
current providers more comfortable, it has not yet
motivated a significant number of doctors in Vic-
toria or Tasmania who are not already committed.
The idea that decriminalization will engender a
slow process of attitude change that will eventually
create greater willingness among doctors to be-
come abortion providers assumes a liberal model
of change that does not account for the multiple
factors that shape doctors’ motivations and their
institutional
Further, it begs the question of how to establish a
period of time over which any attribution of change
to decriminalization could be measured. It has not
occurred significantly in Victoria after seven years.
In any case, government policy and program initia-
tives are needed to capitalize on the safety delivered
by decriminalization. The broader political climate,
which Rebecca Albury claims was as much responsi-
ble for liberalization in the 1970s as was legal change,
is relevant here.* The neoliberal political mood and
approach to policy that prevails in 21st century Aus-
tralia is not fertile ground for the action required to
improve access to abortion services. On the other
hand, decriminalization makes no demands on the
predominantly privatized model of service provision

and professional environments.

that prevails in the Australian Capital Territory, Vic-
toria, and Tasmania.

The value in adopting Rachel Rebouché’s
suspension of the assumption that law has any par-
ticular relationship with health outcomes is that it
demands a fine-grained account of the specificity
of whether and how state or territory law has ob-
structed access to abortion and what has worked, or
might work in the future, to deliver better access.®
This recalibrates the horizons of change beyond
any simple faith in decriminalization. It brings into
view a variety of mutually shaping forces which can
rebalance in relation to each other when change
is initiated in any one sphere. In the Australian
case, this includes the law along with private-sec-
tor clinics, GPs, and specialists in private practice
(all vulnerable to market logics), public hospitals,
government health departments, health ministers,
not-for-profit sector agencies, and community ac-
tivists and advocates. This article shows that while
solutions to problems can come from all quarters,
it is the last group to whom the responsibility for
keeping improved access to abortion at the fore-
front of the public agenda will inevitably fall.
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