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Abstract

Five years ago, the World Health Assembly adopted a resolution on universal health coverage, followed 

a year later by a resolution from the United Nations General Assembly. In these resolutions, states 

promised to deliver affordable health care for everyone, referring to notions of equity and human 

rights law, particularly a human right to health. However, the explosion of migration coupled with the 

post-2008 bleak economic climate have led societies worldwide to restrict, or at least challenge, the 

affordability of access to national health systems for non-nationals. It is in this light that the claims 

of universality made by universal health coverage should be challenged. This article, therefore, will 

question the effectiveness of this global health policy in guaranteeing access to affordable health care for 

non-nationals and will ask whether and how legal avenues such as the right to health should be used to 

address potential weaknesses.
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Introduction

Four years ago, states agreed to provide universal 
health coverage (UHC) to their populations in a 
resolution of the United Nations (UN) General 
Assembly, finally answering calls from the World 
Health Organization (WHO).1 By committing them-
selves to provide good-quality health care to everyone 
without exacerbating users’ risk of financial ruin or 
impoverishment, states made a promise which Dr. 
Margaret Chan, director-general of WHO, believes 
to be “the single most powerful concept that public 
health has to offer” and the “ultimate expression of 
fairness.”2 However, its inherent claims of “universal-
ity” must urgently be verified.

The international community is currently fac-
ing an era of migration. Whether asylum seekers, 
refugees, stateless persons, or undocumented and 
documented migrants, the number of persons liv-
ing in a country other than their country of birth 
amounted to 244 million in 2015—71 million more 
than in 2000.3 Estimates suggest that the number 
of undocumented migrants, often victims of sex 
trafficking or workplace exploitation, represent 
10–15% of such figures.4 Furthermore, the number 
of refugees and asylum seekers worldwide hit a sad 
record of 21 million in 2014, the highest figure since 
World War II.5 The situation of individuals finding 
themselves in a country other than their country of 
birth, whom this article refers to as “non-nationals” 
for purposes of comprehensiveness, thus deserves 
particular attention.

In addition to encompassing an increasingly 
large number of vulnerable individuals, non-na-
tionals have also become victims of legislation 
and policies that limit free or subsidized access to 
health care to citizens only. The bleak economic 
climate following the 2008 economic crisis has led 
societies worldwide to restrict access to national 
health systems, endangering populations’ health as 
well as the availability and affordability of health 
care.6 However, academics, nongovernmental or-
ganizations, and human rights institutions have all 
highlighted the particularly negative impact that 
such austerity policies have had on undocumented 
migrants, asylum seekers, and refugees.7 

Therefore, this article challenges the effective-

ness of UHC in guaranteeing non-nationals’ access 
to affordable health care and asks whether legal av-
enues such as the human right to health, mentioned 
in UHC documents, should be explored to address 
insufficiencies. Various authors have examined 
the inherent relation between UHC and interna-
tional human rights law, in particular the right to 
health, while others have discussed the impact of 
austerity policies on human rights, in particular on 
economic, social, and cultural rights.8 Nonetheless, 
little research has combined both aspects or applied 
them to the protection of non-nationals. The ques-
tion I explore in this article contributes to current 
debates on UHC, access to health care, international 
migration, citizenship requirements, international 
human rights law, and the right to health. However, 
my focus is on whether and how the goals of UHC 
should be promoted through the right to health in 
order to better protect non-nationals. To this end, I 
use doctrinal methods that enable me to formulate 
an analysis based on a study of primary sources of 
law alongside relevant scholarly commentaries.

The limited protection of non-nationals’ 
access to affordable health systems under 
universal health coverage

In order to discuss whether and how the goals of 
UHC should be promoted through the right to 
health to better protect non-nationals, it is essential 
to first demonstrate that the protection afforded by 
UHC in that regard is limited.

The shaky protection of non-nationals under 
UHC
UHC, as its name suggests, aims at ensuring that 
“everyone” can access affordable health systems 
without increasing the risk of financial ruin or 
impoverishment.9 Both the UN General Assembly 
and WHO recognize the goal as being directed 
toward an equitable distribution of health care for 
all individuals by taking into account the needs of 
vulnerable groups.10

However, the formulation of UHC remains 
unclear regarding non-nationals. In 2005 and 2011, 
WHO urged states to move toward universal health 
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coverage for all “citizens” in two resolutions on 
sustainable health financing, while its 2010 annual 
report and its 2012 discussion paper on UHC refer 
to “everyone.”11 In its 2010 annual report, WHO goes 
even further, by declaring that UHC represents a 
commitment to cover “100% of the population” and 
by encouraging states to pay particular attention 
to vulnerable groups such as “migrants.”12 Never-
theless, the same report also notes that none of the 
high-income countries that supposedly fulfill the 
UHC requirements provide 100% of the services 
to 100% of their populations for 100% of the costs, 
with no waiting list.13 Therefore, it is uncertain 
whether countries that fail to guarantee access to 
affordable health systems to non-nationals could 
still be identified as providing UHC.

In addition to its ambiguous language, UHC 
has been criticized on other grounds having the 
potential to impede demands for further protec-
tion of non-nationals’ access to affordable health 
systems. As argued by Gorik Ooms et al., UHC 
does not rely on any legally binding treaties and 
does not demand that decision-making processes 
in health care prioritize vulnerable groups (for 
example, refugees).14 UHC was officially recognized 
in resolutions of the World Health Assembly and 
the UN General Assembly, but international law 
generally considers such documents to be mere 
“recommendations” for states.15 Furthermore, Mil-
lennium Development Goals 1, 4, 5 and 6, as well 
as Sustainable Development Goals 1 and 3.8, from 
which UHC stems, are not legally binding since 
they are formulated in resolutions from the UN 
General Assembly.16 The protection of non-nation-
als’ access to affordable health systems is thus left 
to states’ goodwill, as exemplified by research on 
the Association of Southeast Asian Nations, where 
member states take different approaches to UHC 
implementation for migrants.17 This leap of faith is 
particularly problematic in contexts of economic 
inequalities, fueled by states’ failures to ensure 
equitable provision of services and associated with 
the resurgence of nationalism, which often results 
in hostility toward immigrants.18 Such hostility may 
trigger the election of leaders opposed to facilitat-
ing non-nationals’ access to services such as health 

care, which would be compounded by low levels of 
non-nationals’ participation in decision-making 
processes. 

The shaky protection of non-nationals under 
UHC is therefore not only problematic as such but 
also insufficient to fight the rise of health discrim-
ination against non-nationals, as shown by the 
example of Europe below.

The rise of health discrimination against non-
nationals: The example of Europe
As expected by systematic reviews examining the 
effect of economic crises on populations’ health, 

the 2008 recession has been coupled with a de-
crease in access to health systems.19 This decrease 
is clearly documented by Marina Karanikolos et 
al. in the case of Europe.20 However, the negative 
effects of the economic crisis tend to be exacerbat-
ed for non-nationals, who represent an important 
part of the population following recent increases 
in migration.21 Non-nationals often face unique 
obstacles in accessing health care, such as restrict-
ed legal entitlements, administrative difficulties, 
and language barriers.22 In 2013, the organization 
Médecins du Monde found that more than half 
of the 8,412 patients it treated and interviewed in 
Europe—mainly non-nationals—had expressed 
difficulties in accessing national health systems.23 
The organization reported that such difficulties 
were often associated with a lack of knowledge or 
understanding of their rights, with administrative 
problems, or with language barriers.24 Further-
more, Médecins du Monde highlighted that in the 
case of undocumented migrants, fears of being 
reported or arrested often discouraged individuals 
from seeking medical assistance.25 It is nonetheless 
important to note that the extent of legal protection 
from which non-nationals benefit in the area of 
health care depends heavily on their migration sta-
tus. In the European Union, for instance, citizens 
from member states tend to enjoy higher protection 
due to the principle of free movement of persons.26 
However, other groups of individuals, such as ref-
ugees and undocumented migrants, tend to enjoy 
a more minimal protection, often limited to emer-
gency services only.27 Furthermore, each group 
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faces obstacles specific to its migration status (e.g., 
fear of deportation for undocumented migrants). It 
is not my intention here to specify which type of 
health care protection each group should be able 
to benefit from. However, a more general question 
ought to be asked regarding the rationale for—and 
thus the legitimacy of—policies excluding non-na-
tionals from accessing health care services on the 
same basis as nationals.

What must be stressed in the context of UHC, 
nonetheless, is the connection between the various 
obstacles faced by non-nationals when trying to ac-
cess national health systems and affordable health 
care. If states do not invest in raising awareness of 
health rights or in organizing administrative and 
linguistic assistance that enables non-nationals 
to access health care, the affordability of services 
is irrelevant. That is not to say that health care 
affordability for non-nationals is not a concern. 
Carin Cuadra, for instance, has put forward dis-
turbing figures regarding access to health care for 
undocumented migrants in Europe, highlighting 
different degrees of protection among states.28 
She argues that only five European Union states 
provide undocumented migrants with “more than 
minimum rights of access health care” (though ad-
ministrative procedures are still required). Twelve 
European Union states provide undocumented mi-
grants with “minimal rights” to access health care 
(i.e., free emergency care), and ten guarantee “less 
than minimum rights” (i.e., the costs of emergency 
care are unclear, must be paid upfront, or depend 
on an affiliation to a conditioned insurance sys-
tem).29 Considering that undocumented migrants 
are often exposed to high-risk working and living 
environments, their exclusion from national health 
systems is particularly worrying.30 

Finally, while data on migrants’ health is 
often scattered and missing, as is the case in Eu-
rope, research clearly highlights this population’s 
vulnerability to diabetes, certain communicable 
diseases, and maternal, child, occupational, and 
mental health problems.31 However, how can such 
vulnerabilities be taken into consideration if states 
do not collect data to monitor and protect migrants’ 
health? 

To conclude, while the very essence of UHC is 
to guarantee everyone’s access to affordable nation-
al health systems, the ambiguity of its scope and 
the absence of binding texts provide insufficient 
protection to non-nationals. This is particularly 
problematic in light of rising health discrimination 
against non-nationals in a post-2008 era, as exem-
plified by the case of Europe. Therefore, it is crucial 
to discuss whether and how the use of legal tools 
such as the right to health can improve demands 
for further protection and promote the goals of 
UHC for non-nationals.

The right to health: An opportunity to 
promote universal health coverage for non-
nationals

In order to discuss whether and how the goals of 
UHC should be promoted through the right to 
health to better protect non-nationals’ access to 
affordable health systems, this section will explore 
the opportunities offered by this right.

A legally binding tool intertwined with UHC
The connection between the right to health and 
UHC is unambiguous. Academics such as Gorik 
Ooms et al. and Audrey Chapman have discussed 
interactions between both concepts, while the UN 
General Assembly’s 2012 resolution on UHC and 
WHO’s annual reports and policy briefs explicitly 
refer to the right to health.32

The right to health, first recognized in WHO’s 
1946 Constitution and in the Universal Declaration 
of Human Rights of 1948, is now enshrined in numer-
ous legally binding instruments at the international 
and regional levels.33 The most authoritative among 
these is the International Covenant on Economic, 
Social and Cultural Rights (ICESCR).34 Article 12 
of the ICESCR defines the right to health as “the 
right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health,” 
a definition to which the UN General Assembly 
explicitly referred in its 2012 resolution on UHC.35

While article 12 of the ICESCR does not clar-
ify what a right to health entails, the human rights 
body monitoring its realization (the UN Commit-
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tee on Economic, Social and Cultural Rights) has 
interpreted it extensively in its General Comment 
No. 14.36 This document, which is not legally bind-
ing but has authoritative force, outlines what states 
parties to the ICESCR ought to do to realize the 
right to health. General Comment No. 14 establishes 
that states ought to respect, protect, and fulfil each 
dimension of the right to health, which include the 
availability, accessibility, acceptability, and quality 
of health facilities, goods, and services.37 Interest-
ingly, some of the requirements set forth in General 
Comment No. 14 under the dimension of “accessi-
bility” are very similar to the requirements (later) 
established in UHC instruments. For instance, the 
UN Committee on Economic, Social and Cultural 
Rights declares that the element of economic ac-
cessibility is fundamental to the realization of the 
right to health. It stresses that “health facilities, 
goods and services must be affordable for all,”38 
while WHO defines UHC as “ensuring that all peo-
ple can use the health services they need without 
risk of financial hardship.”39

The right to health is nonetheless in a more 
advantageous situation than UHC in various re-
spects to effectively protect non-nationals’ access to 
affordable health systems. The provisions in which 
it is enshrined are legally binding for the states that 
have ratified the relevant human rights treaties. In 
the case of the ICESCR, this concerns 164 states.40 
International organizations, nongovernmental or-
ganizations, and individuals can thus press states to 
fulfill their obligations on that basis. Furthermore, 
the implementation of the right to health tends to 
be periodically monitored by human rights bodies 
mandated to supervise the application of treaties 
by states parties. This often takes place through re-
porting or complaints procedures involving states, 
nongovernmental organizations, and individuals. 
Finally, since the right to health has been on the 
international scene for nearly 70 years, it benefits 
from a wealth of literature and case law clarify-
ing (to a certain extent) states’ obligations toward 
non-nationals.

As a result, the right to health has the poten-
tial to promote UHC goals by legally demanding 
non-nationals’ access to affordable health systems. 

Such a statement is particularly true when examin-
ing this right’s universal scope and its principle of 
non-discrimination. 

The universality and non-discrimination 
standards to protect non-nationals
The Universal Declaration of Human Rights de-
clares that “all members of the human family” are 
entitled to “equal and inalienable rights” based on 
their “inherent dignity” as human beings.41 The 
universality of rights and their cross-border effects 
are often recognized as cornerstones of internation-
al human rights law, including in the context of the 
right to health.42 This is often reflected by wording 
such as “everyone” or “every human being” in right 
to health provisions, whether they appear in inter-
national and regional human rights treaties, or in 
the preamble of the WHO Constitution.43 Similar 
wording can also be found in global health instru-
ments adopting a human rights-based approach to 
fight health inequities, including those promoting 
UHC.44 The promise of universality borne by the 
right to health could, therefore, strengthen the 
claim according to which UHC should apply to 
non-nationals.

However, declaring that everyone is entitled 
to the same rights is not sufficient. As argued by 
Martha Fineman, such a formal concept of equali-
ty, embedded in the Western philosophy of liberal 
individualism, fails to combat persistent forms of 
domination and, consequently, to address social 
disparities.45 This is critical in the area of health 
care, where costs can often exacerbate the vulner-
ability of certain groups. Undocumented migrants, 
for instance, are at particular risk of being excluded 
from national health systems either because of up-
front costs which they cannot afford, or because of 
complex procedures to access free treatment which 
they are unfamiliar with or unable to navigate due 
to language barriers.46 It is therefore crucial that 
states consider the difficulties faced by certain 
groups of individuals in accessing health care, in 
order to effectively guarantee affordable national 
health systems for all. 

Historically rooted in fights against exclusion 
and clearly echoing calls for substantive equality, 
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international human rights law prohibits discrim-
ination, including in health.47 Key human rights 
treaties (including those recognizing a right to 
health) prohibit discrimination on grounds such 
as “race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, 
birth.”48 However, the list is not exhaustive since the 
same treaties also prohibit discrimination “of any 
kind” or “based on “other status.”49 International 
human rights law therefore protects non-nationals’ 
access to affordable health systems by explicitly 
prohibiting discrimination based on “national or-
igin” or, more implicitly, discrimination based on 
migration or citizenship status. This is confirmed 
by General Comment No. 14. In this document, the 
UN Committee on Economic, Social and Cultural 
Rights declares that states’ obligation to not dis-
criminate not only applies to non-nationals such as 
asylum seekers and undocumented migrants but is 
also a core obligation from which states cannot der-
ogate.50 Furthermore, the committee takes a clear 
stance for substantive equality in health by asking 
that states design and implement measures fitting 
with the special needs of vulnerable groups.51

To conclude, while the right to health and 
UHC share an inherent connection recognized by 
the international community, the right to health 
offers legal avenues to protect non-nationals’ access 
to affordable health systems, which UHC does not. 
Its universal scope and its non-discrimination 
clause are particularly promising. However, limits 
should also be highlighted with regard to the legal 
nature and ambiguity of its interpretation.

The right to health: A limit to promoting 
universal health coverage for non-nationals

In determining whether and how the goals of UHC 
should be promoted through the right to health to 
better protect non-nationals’ access to affordable 
health systems, it is important to highlight the 
limits of such a protection. To this end, this section 
examines the key provisions restricting the scope 
of protection of the right to health to citizens, thus 
conflicting with the universal scope of internation-

al human rights law and weakening UHC goals.

International provisions restricting the scope of 
the right to health to nationals
At the international level, two legally binding pro-
visions are particularly problematic. Article 28 of 
the International Convention on the Protection of 
the Rights of All Migrant Workers and Members of 
Their Families explicitly restricts migrant workers’ 
right to health to emergency care.52 Furthermore, 
article 2(3) of the ICESCR allows developing 
countries to determine to what extent they wish to 
guarantee economic rights to non-nationals. 53 

Before article 28 of the UN Convention on 
Migrant Workers was drafted, the UN had already 
started to differentiate the type of health care that 
individuals were entitled to according to their 
nationality and migration status. In 1985, the UN 
adopted the Declaration on the Human Rights of 
Individuals Who Are Not Nationals of the Coun-
try in Which They Live.54 Its article 8 recognizes 
the existence of a right to health for non-nation-
als, albeit under strict conditions. It declares that 
non-nationals can benefit from right to health pro-
tection and medical care only if they lawfully reside 
on the territory of the state and if they respect its 
regulations for participation. Furthermore, article 
8 grants non-nationals a right to health only if 
the state’s resources are not experiencing “undue 
strain,” which could be broadly interpreted in the 
current economic climate.55 This instrument, how-
ever, is not legally binding. In 1990, the UN adopted 
the UN Convention on Migrant Workers, a legally 
binding treaty that came into force in 2003.56 While 
this treaty has been ratified by only 48 states, which 
excludes major areas of destination for migrants 
such as European and North American states, it 
remains open to signature to all UN member states 
and may one day gain further popularity.57 Its arti-
cle 28 declares that migrant workers and members 
of their families, whether in a “regular” or “irregu-
lar situation” (namely, whether they fulfill a state’s 
conditions for entry, stay or residence or not), have 
a right to health. Yet it also restricts this right to 
emergency care.58 Therefore, several issues arise 
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when reading article 28 of the UN Convention on 
Migrant Workers together with article 12 ICESCR, 
since the latter recognizes that “everyone” has a 
right to the highest standard of health.59 Which pro-
vision prevails when a state is party to both treaties? 
Will this conflict of norms affect the possibility for 
the right to health to protect non-nationals’ access 
to affordable health systems and weaken its promo-
tion of UHC goals?

Furthermore, the scope of protection of the 
ICESCR is unclear. Despite the universalist aspira-
tions of article 12, article 2(3) of the same covenant 
allows developing countries to determine the 
scope of protection guaranteed to non-nationals 
when it comes to “economic rights.”60 The right 
to health, often recognized as a social right, also 
encompasses the right to access affordable health 
care, which could be labeled as an economic right. 
More importantly, such a statement highlights 
that a distinction can be made between nationals 
and non-nationals in the implementation of the 
ICESCR. Emmanuel Victor Oware Dankwa argues 
that when the ICESCR was drafted, developing 
countries that had recently gained independence 
wished to protect their economies from nationals of 
former colonial states, and proposed the inclusion 
of what is now article 2(3).61 No explicit relevance 
can be established with the issues discussed in this 
article—that is, access to affordable health care for 
non-nationals in times of economic crisis. Howev-
er, the UN Committee on Economic, Social and 
Cultural Rights has not yet indicated how it wishes 
to interpret article 2(3), if at all, leaving various 
questions unanswered. Which provision—article 
2(3) or article 12—prevails for states that are party 
to this treaty? Will the conflicting scopes of these 
two articles affect the protection of non-nationals’ 
access to affordable health systems, thus weakening 
UHC goals?

While the universal approach entitles all hu-
man beings to a right to health, it is unclear under 
the UN framework whether everyone has a right to 
similar health care. This is particularly problem-
atic in the context of UHC since the prospect of 
using the right to health as a legal tool to promote 

non-nationals’ access to affordable health care may 
not bear fruit under this ambiguity.

Regional provisions restricting the scope of the 
right to health to nationals
At the regional level, all instruments but the Pro-
tocol of San Salvador can be read as restricting 
the scope of the right to health to nationals.62 The 
appendix of the European Social Charter (ESC) 
explicitly excludes from its scope of protection 
nationals from states not party to the charter, as 
well as Europeans illegally working or residing 
within other states parties.63 The African Charter 
on Human and Peoples’ Rights is more implicit 
but potentially restrictive nonetheless. Its article 16 
declares that states must ensure the health of “their 
people,” and article 13(2) states that every “citizen” 
has the right of equal access to the public services 
of the country.64 Such restrictions are particular-
ly confusing when reading UN instruments, in 
which, despite a degree of uncertainty, a universal 
approach tends to be preferred. Which provisions 
should prevail?

In order to analyze the implications of a po-
tential clash between UN and regional standards, I 
will focus on the European example, for it has gen-
erated promising case law on the matter. Contrary 
to article 12 of the ICESCR, the scope of article 11 of 
the ESC is limited to certain individuals. The char-
ter’s appendix specifies that article 11 (among other 
provisions) protects refugees, stateless persons, and 
“foreigners only in so far as they are nationals of 
other Parties lawfully resident or working regu-
larly within the territory of the Party concerned.”65 
Therefore, article 11 does not apply to documented 
migrants from non-states parties, except refugees 
and stateless persons; and it does not apply to 
undocumented migrants in general. However, the 
text of the ESC is confusing. Its article E prohibits 
discrimination on the grounds of national ex-
traction, national minority, birth, or “other status,” 
which could be interpreted as migration status.66 
Furthermore, part I of the ESC describes article 
11 as the right of “everyone” to benefit from the 
highest attainable standard of health.67 In this light, 
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the ESC could potentially protect the right of all 
non-nationals to access affordable health systems, 
thus promoting the goals of UHC. Nevertheless, 
uncertainty remains.

The travaux préparatoires of the ESC in the 
1950s clearly stress the drafters’ intention to restrict 
the scope of the charter to European nationals.68 
However, this intention was explicitly rooted in the 
desire to promote freedom of movement among 
Europeans and to protect states parties’ nationals 
against discrimination based on nationality.69 It is 
unclear whether, at that time, drafters purposefully 
wanted to exclude other non-nationals from the 
scope of the ESC.70 Nevertheless, when the charter 
was amended in 1996, states parties did not use 
this occasion to clarify their position on migrants’ 
rights, reflecting perhaps a more conscious desire 
to differentiate nationals from non-nationals. The 
European Committee of Social Rights, nonetheless, 
has dismissed such an interpretation by extending 
the protection of article 11 to all non-nationals in 
recent case law. 

To conclude, human rights treaties are sending 
mixed signals at both the international and region-
al levels. While clearly recognizing the universal 
scope of the rights they enshrine, including the 
right to health, these treaties also differentiate na-
tionals from non-nationals. It is therefore essential 
to examine how such obstacles may be overcome, 
in order to enable UHC advocates to use the right 
to health as a legal tool to promote non-nationals’ 
right to access affordable health systems.

Looking ahead: Advocating non-nationals’ 
right to affordable health systems through 
supranational monitoring

Discussing whether and how the goals of UHC 
should be promoted through the right to health in 
order to better protect non-nationals’ access to af-
fordable health systems raises one final question: 
how can the aforementioned conflicts of norms be 
addressed? This section explores the potential of 
supranational human rights bodies to interpret 
the right to health inclusively, thus strengthening 
UHC goals.

Advocacy through international human rights 
bodies
Supranational human rights bodies are mandated 
to supervise the implementation of human rights 
treaties, including those recognizing a right to 
health. Therefore, when having to decide whether 
the right to health is realized and when justifying 
why during their monitoring procedures, supra-
national human rights bodies have the potential to 
clarify what it entails.71

At the international level, the body mandated 
to supervise the ICESCR—the UN Committee on 
Economic, Social and Cultural Rights—has clear-
ly interpreted the scope of protection of article 12 
of the ICESCR as being universal. As reported by 
Audrey Chapman and Benjamin Carbonetti, the 
committee often reviews the situation of foreigners, 
asylum seekers, refugees, and displaced persons 
in its reporting procedure.72 This is relevant under 
article 12, as the committee frequently highlights 
health discrimination committed against migrants 
in regular situations, undocumented migrants, 
asylum seekers, refugees, and stateless persons. 
Such monitoring subsequently disregards the 
differentiation made by article 2(3) (and article 28 
of the UN Convention on Migrant Workers) and 
could promote UHC goals for all.

This is particularly true when examining the 
committee’s comments on European states’ reports 
from its 2016 reporting cycle. For instance, in its 
2016 concluding observations on France, Sweden, 
and Macedonia, the committee called on these 
governments to provide better access to health care 
for asylum seekers and refugees, given restrictions 
in place (for example, administrative barriers in 
France).73 In the case of Sweden, it even requested 
that access to basic health care be facilitated for 
“vulnerable foreigners,” which it understood as 
including citizens of other European countries, 
notably Roma people.74 Finally, in its 2016 con-
cluding observations on the United Kingdom, 
the committee reminded the state that it was 
legally obliged to guarantee access to health care 
for everyone, following the enactment of a piece 
of legislation restricting access to health care for 
some non-nationals. This includes, the committee 
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noted, “temporary migrants and undocumented 
migrants, asylum seekers, refused asylum seekers, 
refugees and Roma, Gypsies and Travellers.”75 Fur-
thermore, the committee has repeatedly declared 
that austerity measures should not adversely or 
disproportionately affect vulnerable groups.76 Such 
an inclusive interpretation could promote the goals 
of UHC. 

However, the Committee on Economic, Social 
and Cultural Rights fails to systematically review 
non-nationals’ right to access affordable health care 
when monitoring article 12 of the ICESCR. In its 2016 
reporting cycle, for instance, the committee referred 
to this issue only when commenting on European 
countries’ and Canada’s reports. Its concluding ob-
servations on Angola, Burkina Faso, Honduras, and 
Kenya do not examine this issue.77 While these states 
may not experience the same migration flux or may 
not have the same income as European states, they 
too ought to protect non-nationals’ right to health. 
Denying this would otherwise give life to article 2(3) 
of the covenant. Moreover, even when European 
states badly hit by the economic crisis are at stake, 
the committee does not always monitor non-nation-
als’ access to (affordable) health care. For instance, 
it failed to discuss this issue in its 2014 concluding 
observations on Portugal.78 Finally, for those states 
in which the committee verifies the affordability of 
health care for non-nationals, its comments tend to 
focus on asylum seekers and refugees, leaving the 
situation of migrants (documented or not) some-
times unsupervised.

Advocacy through regional human rights bodies
At the regional level, the European Committee of 
Social Rights (which monitors the implementation 
of the ESC) has greatly mitigated the conflicts aris-
ing between the appendix and article 11 of the ESC, 
through its jurisprudence on migrants’ health. In 
International Federation of Human Rights Leagues 
v. France, it recognized undocumented migrants’ 
right to minimal medical assistance and established 
that their children had the right to access health 
care on a similar basis as the rest of the population.79 
It grounded this decision on the principle of good 
faith, enshrined in the Vienna Convention on the 

Law of Treaties, by declaring that the ESC was based 
on the values of dignity, autonomy, equality, and 
solidarity and that “health care [was] a prerequisite 
for the preservation of human dignity.” 80 In Mé-
decins du Monde International v. France, and in its 
2013 conclusions on Spain, the committee further 
extended the scope of protection of article 11.81 It rec-
ognized that adult migrants, whether in regular or 
irregular situations, had the right to access adequate 
health care and that this was not limited to emergen-
cy services. The committee explicitly stressed that 
states had “positive obligations in terms of access to 
health care for migrants, ‘whatever their residence 
status,’” referring to standards of “universal accessi-
bility” laid down by the UN in General Comment 
No. 14.82 It even specified that states could not use 
the economic crisis as a pretext to restrict or deny 
access to health care in a manner that affected the 
substance of the right to health.83 As a result, article 
11 (the right to protection of health) and article 13 (the 
right to medical assistance) of the ESC now apply to 
undocumented migrants.84 

In the African context, it is unclear whether 
the African Commission on Human and Peoples’ 
Rights interprets the right to health as entitling 
non-nationals to access affordable health care on 
the same basis as nationals. None of its four merits 
decisions involving article 16 of the African Charter 
on Human and Peoples’ Rights concerns non-na-
tionals’ access to health care, and its 2015 concluding 
observations are inconclusive. Moreover, little 
research has been carried out with regard to the 
protection of non-nationals by the African Charter 
on Human and Peoples’ Rights except in the con-
text of mass expulsions.85 However, in two merits 
decisions on article 16 and in various concluding 
observations, the commission recognizes the right 
to health of the “citizens” of the state.86 Such a for-
mulation is more restrictive than article 16 of the 
African Charter on Human and Peoples’ Rights, 
which requires that states protect the health of their 
“people,” and not solely their “citizens.”87 This does 
not necessarily mean that the commission wishes 
to exclude non-nationals from the scope of protec-
tion of the right to health. In Institute for Human 
Rights and Development in Africa v. Angola, for in-
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stance, it held that the absence of medical attention 
to migrants in detention camps constituted cruel, 
inhuman, and degrading treatment.88 Nevertheless, 
nothing was said regarding their right to health. It 
is therefore desirable that the commission, in future 
jurisprudence, extend the scope of protection of the 
right to health to non-nationals. Such an inclusive 
interpretation could protect non-nationals’ right to 
access affordable health systems and promote the 
goals of UHC.

To conclude, notwithstanding the potential 
of supranational human rights bodies to address 
conflicts of norms and discrepancies on non-na-
tionals’ right to health in human rights law, their 
contributions remain ad hoc and unprincipled. 
Consequently, the reliance of UHC on the right 
to health as a legal tool to promote non-nationals’ 
right to access affordable health care offers uncer-
tain opportunities.

Conclusion

According to Dr. Chan, WHO’s director-general, 
by promising access to affordable health systems 
to all without exacerbating poverty, UHC is “the 
single most powerful concept that public health has 
to offer” and represents the “ultimate expression of 
fairness.”89 In order for this policy to be effective, it 
is essential that it reach all individuals whose access 
to health is under threat. However, asylum seekers, 
refugees, stateless persons, and undocumented 
or documented migrants are being increasingly 
denied access to affordable health care and often 
remain forgotten at the negotiating table.

This article has explored whether and how 
UHC should be promoted through the right to 
health to better protect non-nationals’ access to 
affordable health systems. The first section argued 
that the protection of non-nationals’ access to 
affordable health care was limited under UHC. 
Notwithstanding its “universal” quality, UHC pro-
vides limited guarantees to non-nationals given its 
ambiguous scope of protection and its non-legally 
binding nature. Such limits are problematic since 
non-nationals often experience difficulties in ac-
cessing national health systems, including that of 

affordability, following the 2008 economic crisis. 
The second section then explored the opportunities 
offered by the right to health as a vehicle to promote 
UHC for non-nationals. The legally binding nature 
of the right to health, its worldwide recognition, 
and the linkages between its goals and those set 
by UHC represent considerable opportunities to 
promote non-nationals’ access to affordable health 
systems. Furthermore, the universalist aspirations 
of the right to health and its inherent principle of 
non-discrimination provide important legal guar-
antees for non-nationals. However, as the third 
section highlighted, the right to health could weak-
en the promotion of UHC for non-nationals, for its 
scope of protection is unclear. The restrictive scope 
of article 28 of the UN Convention on Migrant 
Workers and the ambiguous meaning of article 
2(3) of the ICESCR clash with the universalist as-
pirations of the right to health. Regrettably, similar 
restrictions and ambiguity can also be found in 
regional human rights systems, such as Europe and 
Africa. Therefore, the fourth section suggested ad-
vocating non-nationals’ right to affordable health 
systems through supranational monitoring in order 
to reinforce the goals of UHC. The monitoring pro-
cedures of both the UN Committee on Economic, 
Social and Cultural Rights and the European Com-
mittee of Social Rights clearly show the intention 
to protect non-nationals’ right to access affordable 
health systems on the same basis as nationals. 

The problems discussed in this paper further 
highlight the urgent need for human rights law to 
address the conflicts of norms generated by the in-
creasing and fragmented number of treaties at the 
international and regional levels. This is all the more 
crucial when such conflicts question the universality 
of human dignity, reflecting instead states’ political 
interests. Both UHC and human rights advocates 
would agree that affordable access to health care 
should be provided to all, regardless of national mi-
gration policies.
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