Abstract

This paper describes a unique system through which health care-related
human rights are now being monitored and protected in Mexico. Based on
the ombudsman concept, the system focuses on identifying and responding
to violations of human rights and dignity which may occur in the context of
health care delivery. Experience thusfar has been encouraging; the Mexican
population has identified and used the National Commission of Human
Rights as a forum for a variety of health-related complaints. The Mexican
system, while requiring strengthening and expansion, is an effort to inte-
grate the monitoring and protection of health-related human rights into the
broader field of human rights work in Mexico.

Eneste trabajo se describe un sistema unico a través del cual se monitorizan
y protegen los derechos humanos relacionados al cuidado de la salud en
Meéxico. Sobre la base del concepto de ombudsman el sistema se centra en la
identificacion y respuesta frente a las violaciones a los derechos humanos en
el contexto de la atencion a la salud. La experiencia hasta la fecha ha sido
muy estimulante: la poblacion mexicana ha identificado y utilzado al la
Comisién Nacional de Derechos Humanos como una instancia para presentar
quejas relacionadas con la salud. El sistema mexicano, aunque aun requiere
fortalecerse y expenderse constituye un esfuerzo por integrar el monitorco y
la proteccién de los derechos humanos relacionados con la salud dentro del
amplio campo de los derechos humanos.

Cet article décrit un systéme unique en son genre, grace auquel les droits de
I'homme liés aux soins de santé sont a présent surveillés et défendus au
Mexique. Ce systéme, basé sur le concept de I'ombudsman, se focalise sur
I'identification et le suivi des violations des droits et de la diginité de 'homme
pouvant survenir dans le cadre des services de soin. Jusqu’a présent,
I'expérience s’est révélée encourageante. La population mexicaine a reconnu
la Commission Nationale des Droits de ’'Homme en tant que forum pour
formuler ses doléances en matiére de santé et a eu recours a elle. Le systéme
mexicain, bien qu’il ait encore besoin de se renforcer et de s’étendre, situe la
surveillance et la protection des droits de ’homme liés a santé dans le contexte
plus vaste des droits de 'homme au Mexique.
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Many of the organizations which monitor and protect
human rights were created in response to violations inflicted upon
prisoners of war, political prisoners or migrants. However, while
people afflicted with a wide variety of health problems, such as
tuberculosis, leprosy, cancer, mental illness and HIV/AIDS, have
also been victims of a characteristic set of human rights viola-
tions, less institutional attention has been given to monitoring
and protecting rights in these situations.

This paper discusses the evolution of the governmental sys-
tem created to help protect health care-related human rights in
Mexico and describes the current status of the mechanisms
through which respect for these rights can be monitored. After
reviewing the ombudsperson concept, which is central to the
Mexican approach, the organizations created to monitor human
rights and the principles governing their activities will be re-
viewed. Mexico’s recognition of health-related rights can then
be understood within the broader evolution of human rights. Fi-
nally, a series of recommendations are proposed to strengthen
the monitoring and protection of health-related human rights in
Mexico.

Octavio Gémez-Dantés is Director of Evaluation, General Directorate of
Monitoring and Evaluation, Ministry of Health, Mexico.Julio Frenk is
Executive Vice-President and Director of the Center for Health and
Economy, Mexican Foundation for Health, Mexico. Patricia Zorrilla is
Director of Normative Support, General Directorate of Monitoring and
Evaluation, Ministry of Health, Mexico. Please address correspondence to
Dr. Julio Frenk, Fundacién Mexicana para la Salud, Periférico Sur 4809,
Colonia El Arenal Tepepan, 14610 Mexico, D.F.

HeaLTH AND HUMAN RIGHTS 283



The authors hope that this detailed description of the Mexi-
can system will promote self-evaluation, self-discipline and the
friendly and effective resolution of conflicts concerning health-
related human rights in other communities and countries.

The Ombudsperson

Historically, protection of human rights at a national level
has been intimately related to the concept of the ombudsperson.!
The ombudsperson (“delegate,” “representative,” “defender,” “at-
torney,” or “law officer”), was an official post created by the
Swedish Constitution in the early 19th century to establish a
new, swift and informal forum through which individuals could
complain about arbitrary treatment and other transgressions com-
mitted by public officials.>?

The ombudsperson concept is central to Mexico’s approach
to monitoring and protecting human rights. The growing popu-
larity of the ombudsperson role is attributable to the expansion
of public administration and the multiplication of governmen-
tal institutions. In the context of this growth, the potential for
problems arising between public agencies and individuals has
increased enormously; at the same time few channels exist for
filing complaints and the functioning of the court system is slow
and rigid.* As traditional mechanisms of monitoring and con-
trolling governmental actions have become inadequate,often new
approaches have been taken, including the ombudsperson.®

According to Alvaro Gil-Robles (Spain’s current Defender
of the People), the ombudperson has the following general char-
acteristics and obligations:

a) appointment through election by a democratically
constituted Parliament

b) political neutrality

¢) independence from parliamentary influence

d) accessibility to citizens without requiring proxies, monetary
payments or intermediaries like lawyers

e) power to investigate complaints in a brief and informal
way with direct access to administrative documentation
concerning the complaint

f) competence at the public administrative level, including
the justice system and the military

g) obligatory annual or extraordinary reports outlining results of
investigations to Parliament and, in some cases, publication
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of the names of those government officials involved in
egregiously bad public administration, and

h) authorization to sanction functionaries or to propose other
sanctions.®

The ombudsperson’s special role reflects these dual reali-
ties: the necessity for independence from and for authority
within, the government. To maintain independence, according
to Carpizo, “the only existing truth for him is that which is de-
rived from the record and the evidence it contains, after apprais-
ing such things according to the law, with fairness and conse-
quence.”’” Yet to function effectively, the ombudsperson must
also function as an arm of the state, but not of the government.
He or she draws authority and resources from Parliament or the
Executive branch, but does not belong to any governmental
agency.

To promote objectivity and impartiality, the state must guar-
antee that any recommendations from the ombudsperson be ob-
jective and impartial. Therefore, the ombudsperson should be
selected from among those having recognized authority and civic
commitment, and who, in addition, are insulated from political
controversy. To ensure the ombudsperson’s autonomy, indepen-
dence, dignity and efficacy, four basic guarantees are essential:
election, permanence, remuneration and responsibility. Carpizo
reminds that “these guarantees are not established for the person’s
benefit...but to insure the independence of his functions, so that
he will be the first one to respect them and make them be re-
spected by others.”®

The ombudsperson’s tools par excellence are recommenda-
tions and periodic public reports. However, often the most ap-
propriate course for complaint resolution is conciliation or
friendly agreement. These offer the added benefit of demonstrat-
ing to authorities that the ombudsperson is a genuinely neutral
party. Should conciliation fail, it becomes necessary to recom-
mend and record complaints through the ombudsperson’s public
reports. No public agency likes being labelled as a violator of
human rights; such agencies are even more sensitive to being
considered reluctant or unable to rectify and punish such viola-
tions. In this context, the ombudsperson must maintain a deli-
cate balance in his or her relationship with the media.

In addition, since one of the ombudsperson’s most impor-
tant functions is to educate both the public and the government,
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his or her work must be published. This will ensure that it “re-
ally reaches the people so that they have a better knowledge of
their rights and how to defend them, and so that public func-
tionaries know how to better fulfill their obligations.”?

Protecting Human Rights in Mexico

In Mexico, applying legal protections to human rights dates
from the beginning of the Republic. In 1840, the right to appeal
(Juicio de Amparo) was created to defend human rights, first at
the local level and then, seven years later, at the federal level.
Juicio de Amparo includes the power to issue injunctions, which
is the backbone of the defense of contitutional and human rights
in Mexico.!°

More recently, other organizations charged with non-juris-
dictional protection of human rights include: the Board of Hu-
man Rights Defense of Nuevo Ledn, created in 1979; the Neigh-
bors’ Representative, established in the city of Colima in 1983;
the Defense Council for University Rights, whose statutes were
approved in 1985; the Indian Defense Agency, created in Oaxaca
in 1986; the Social Law Office of the Mountain, established in
1987 in Guerrero; the Citizen Protection Agency, established in
Aguascalientes in 1988, and the Defense Council for Neighbors’
Rights, created in Querétaro in the same year; and the Social
Law Office for the Department of the Federal District, formed in
July 1989.1112

At the federal level, President Salinas de Gortari’s adminis-
tration (1988-94) created the General Board of Human Rights
within the Ministry of the Interior, and shortly thereafter on June
6, 1990, created the National Commission on Human Rights
(NCHR|) as a decentralized institution belonging to the same
Ministry. After only a year and a half of activity, on January 28,
1992, the NCHR acquired constitutional authority by the addi-
tion of Section B to Article 102 of the Constitution, which set up
a human rights ombudsperson system:

The Congress of the Union and the State legislatures will
establish, within the scope of their respective competences,
institutions for the protection of human rights, as granted by
Mexican legal policy. These institutions will be informed of
complaints against acts or omissions of an administrative na-
ture committed by any public authority or servant, with the
exception of the Judicial Power of the Federation, which vio-
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late these rights. They will make public independent recom-
mendations without entailment, as well as reports and com-
plaints to the respective authorities.

These institutions will not be qualified to interfere in elec-
toral, labor or jurisdictional matters.

The institution established by the Congress of the Union
will be informed of any inconsistencies that relate to the rec-
ommendations, agreements or omissions of equivalent insti-
tutions at the state level.!3

Thus, the Mexican governmental system for non-jurisdic-
tional protection of human rights now includes 33 organizations
- one for each of the 31 states, one for the Federal District and
the NCHR. Due to its scope, the Mexican ombudperson system
may be considered the largest of its type in the world.'

The National Commission of Human Rights

The National Commission of Human Rights (NCHR) is de-
fined as a “decentralized institution, with a legal character and
independent budget that has as its central objective the protec-
tion, enforcement, promotion, study and publication of those
human rights established by the Mexican legal order.”!> Accord-
ing to Article Three of the NCHR Law, the Commission has three
areas of competence:

. Administrative violations, procedural flaws and
crimes which harm a person or a group and which
are committed by a public authority or servant;

. Administrative violations, procedural flaws and
crimes which harm a person or a group,
committed by other social agents, whose impunity
comes from the consent or tolerance of a public
authority or servant; and

. In the cases referred to in the previous clauses,
harm due to negligence chargeable to a public
authority or servant.

In the context of the previous discussion, the NCHR quali-

fies for ombudsperson status in the following ways: it provides
for the filing of complaints; has investigative power; gives the
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complaining party direct access to the office in charge of protect-
ing that individual’s rights; has the authority to review all docu-
ments pertaining to the case; performs its duties in an informal
and efficient manner; has an apolitical nature; performs its func-
tions independently; and writes and publishes periodic public
reports. The NCHR serves at the perogative of the President of
the Republic, is officially located within the Executive branch,
and bears no sanctioning power.

The Defense of Healthcare-Related Human Rights in Mexico

The history of monitoring and protecting health-related
human rights in Mexico began on September 17, 1983, when the
President of the Republic announced that he would create the
position of Commissioner for Health Protection. In designing
the role of the Commissioner, the model of the Swedish om-
budsperson was followed explicitly. Thus, the Commissioner’s
central functions were set out as follows:

To gather claims filed by the Mexican people and to de-
mand that health institutions render their services properly; to
carry out studies, and request from authorities the information
he [the Commissioner] considers to be pertinent, and to estab-
lish the appropriate instrument to carry out his mission.!®

The General Health Law, sent to the Mexican Congress to-
wards the end of 1983, also proposed the creation of the National
Commission for Health Protection as a public decentralized body,
having a legal character and an independent budget, and respon-
sible to the President of the Republic. Further, Article 54 of the
General Health Law proposed the following functions for this
cominission:

. To act as the people’s representative before public, social
and private institutions that render health services,
private physicians and manufacturers and the providers
of medicines, curative materials, health instruments and
equipment;

. To know, prevent, conciliate and arbitrate those conflicts
that may arise between the people and health
authorities; and between individuals, on the one hand,
and the persons, institutions, and public, private and so-
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cial organizations that render health services, on the other.

. To establish mechanisms for coordination with public,
social or private organizations, as well as with
international organizations that may be convenient for
the achievement of its goals;

. To promote, before the appropriate authorities, the
regulation and control of professional medical and para-
medical practice, and of the supply of health resources, in
order to correct deficiencies or irregularities in these
areas; the possible modification of the environmental
situations in order to promote more favorable conditions
for health development.

However, the Congress of the Union decided to eliminate
article 54 from the General Health Law, arguing that many of
the duties assigned to the Commissioner belonged to the health
authority.

Seven years later, in 1990, with the establishment of the
NCHR, the mechanisms were in place for monitoring and pro-
tecting human rights in health-related situations involving in-
teractions between the healthcare system and individuals.

The NCHR has expressed great interest in protecting health-
related human rights by receiving and processing complaints,
carrying out investigations, making recommendations, and de-
signing guidelines for general use. In addition, the NCHR has
organized conferences dedicated to the study of health-related
human rights and the diffusion of national and international ex-
perience in this field.

Table 1 demonstrates that the Mexican population has iden-
tified and used the NCHR as a forum for health-related complaints.
In the first half of 1993, the NCHR fielded a total of 176 health-
related complaints. Three types of health-related complaints were
among the 20 principal complaints filed with the Commission.
Figure 1 shows that the number of health-related complaints has
increased considerably since the Commission’s creation.

The importance and number of complaints led the Com-
mission to create a department in charge of supervising hospi-
tals and shelters within its Third General Inspectorship. Until
now, this department has been entrusted with monitoring and
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protecting the human rights of psychiatric patients, but its me-
dium-term plan has broadened its mission, to include responsi-
bility for all health-related activities.

A variety of governmental and nongovernmental organiza-
tions have also developed programs to defend health-related hu-
man rights. Such organizations include the Federal Environmen-
tal Protection Agency; the National Committee for the Preven-
tion and Control of AIDS (CONASIDA), which is a decentral-
ized body of the Ministry of Health; the Mexican Foundation for
the Rehabilitation of the Mental Patient; the Department of
Human Rights of the Mexican Archdiocese; the Group for Social
Research and Human Rights in AIDS; and the Mexican Founda-
tion for the Fight Against AIDS. The mere existence of these
institutions, together with the number of claims they process,
are evidence of citizen discontent with certain practices of pub-
lic institutions. For example, in 1992, CONASIDA received 191
complaints that met strict criteria and were found to constitute
violations of human rights.!” In 1993, that number nearly doubled,
to 367, mainly involving complaints of denial of medical care,
harassment, and abuse by medical authorities.

Recommendations

To strengthen, expand and diversify protection of health-
related human rights in Mexico, several initial recommendations
are proposed:

. To study the operation of and to strengthen those offices
that receive complaints at public institutions (i.e. claims
departments, social work departments). For example,
courses on human rights could be offered to public
hospital social workers both as general education and to
enhance their ties to the NCHR and to state human rights
commissions.

. A health ombudsperson position could be appointed to
strengthen the efforts by the Ministry of Health, the
NCHR, and the state human rights commissions, as well
as to promote respect for health-related human rights
and to deal with health-related complaints.
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. To guarantee the right to protection of health which is
already codified in the Mexican Constitution, it is neces-
sary to define the content and constraints of Mexico’s le-
gal régime with respect to this protection. This will help
to ensure enforcement of the legal mandate.

. To promote the active monitoring and protection of the
human rights of “at risk” groups and of those patients
particularly subject to stigmatization such as disabled
individuals, persons with HIV/AIDS, mental
patients, and lepers.

. Implementation of a policy to guarantee safe handling of
transplants and genetic material, and stimulating a
culture of informed consent and respect for the Helsinki
Declaration and the Regulation of Health Research.!® ¥

This paper has focused on violations of human rights and
dignity which may occur in the specific context of health care,
settings in which services are provided by or regulated by the
government. It is hoped and anticipated that strengthening of
this important system will be accompanied by an effort to broaden
the scope of health-related human rights monitoring and protec-
tion, to include a wider appreciation for the complex relation-
ships between government and the rights and health of people.
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Table 1

Principal Causes of Com&laints Filed
at the NCHR of Mexico
January- June 1993

Type of Complaint Number
Abuse of authority 365
Violation of prisoners' rights 248
Delay in the procurement of justice 237
Arbitrary detention 231
False accusation 127
Procedural vices 127
Denial of the right of petition 119
Public servants' responsibility 114
Disagreement as to administrative resolution 97
Torture 77
Delay in administrative procedure 68
Denial of a request for medical attention * 66
Medical negligence* 66
Denial of justice 51
Denial of access to medical services* 42
Delay in the jurisdiction process 39
Incommunication 38
Non-performance of resolution, sentencing or finding 37
Undue practice of public service 33
Intimidation 33
* Healthcare-related complaint

manos.

Source: Comisién Nacional de Derechos Hu
NDH, 1993.

Cuarenta meses en cifras.Mexico, D.F. C
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Figure 1
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